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Abandonment, See Utbandi Tenure 

Abatement of appeal, See Civil Procedure Code, Seca, 368, 582 

Acceptance of rent, See Landlord and Tenant 

—  — — — —ot rent, effect of, Sea Adverse possession 

Accomplice, confession by, See Approver 

Accounts, See Limitation Act, Sch. II, Arts. 178, 179 
, in Mortgage Suit, See Mortgage Suit 

—— —— ———, leave to sue for, See Religions Endowments Act, Bec. 18 

—, taking of, See constructive resjudicata ... n 

Acknowledgment effect of, See Mahomedan Law, Imamiya ... 

Acquittal, setting aside, See Criminal Procedure Code, Sec 367 

Acts 1865, XXVIII See Usury! Laws Repeal Act, 

1859, X. See Rent Recovery Act. 

1859, XI. See Revenne Sale Law. 

1860, XLV. See Penal Code. 
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1877, III. Ses Registration Act. 
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1881, V. See Probate and Administration Act. 

1881, XXVI. See Negotiable Instruments Act, 

1882, IV. See Transfer of Property Act. 

1882, XIV. See Civil Procédure Code. 

1882, XX, See Indian Paper Currency Act. 

1885, VIII. See Bengal Tenancy Act. 
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1887, VII. See Suits Valuation Act. 
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Addition of parties, See Civil Procedure Code, Bec. 82 A 242 
Civil Procedure Code (Act XIV of 1882) Seca. 235, “248 e-Party 
appellant— Test — Guardian ad litem—<Appointment, how long continues Court. of 
Wards Act (IX of 1879 B. O,), Secs, 5,36, 51— Property not taken charge of Court 
of Wards— Guardian, 3 
When a person applies to be added as a party appellant, the test is whether 
he can urge any of the grounds upon which the validity of the original Court's 
order is called in question. If he cannot, he ought not to be added as'an appellant. 
Where a person is named as the guardian ad litem in an application for execution 
and notice under section 248 of the Civil Procedure Code, is issued upon him as such 
guardian, it must be presumed that he has been appointed guardian by implication by 
the Court ; his appointment subsists so long as the dis is pending and until it is 
formally revoked by the Court. f 
When the manager under tho Court of Wards has not taken possession 
of a certain property, the Coart is not in charge of such property and cannot 
deal with it and in a litigation with respect to such property, the manager of 
the Court of Wards need not necessarily be made the guardian or next friend 














of the ward, Krishna Pershad Singh c. Gosta Behari Kundu av 431 
Additional rent, when allowable, See Bengal Tenancy Act, Sec, 52 a. 588 
Adjourned hearing, Sse Civil Procedure Code, Secs, 102, 103, 157, 158 ., 260 
Adjournment, application for, if appearance, See, Civil Procedure Code, 

Seca, 556, 558 .. mm - T aT 247 
Alimissibility of evidence, Bos Advocate a x E 123 
—— , of evidence, See Approver ss " T 224 
—— — — ———, of evidence, See Documents is ae T . B5 

<- =——-- , o£ recital in deed, See Usufructunry mortgage... P 653 
Admission, See Advocate — .. ine m sg 2 123 
—, See Ejectment Suit ies > 2 E oe . 181 
———-——,, See Hindu Law, Adoption ... si -- e xs . M5 
PS by Vendor, effect of, Ses Utbandi tenure - be . 898 
Adoption, See Htndu Law, Adoption — ... se Js E 115 
——--—, validity of, See Hindu Law, Adoption ... 140 


Adverse possession—Claine hostile to eaoh other—Landlord mid ENE P of 
rent—Creation of relationship— Diapossession. San 

Possession of property by one party cannot be adverse to another within the 
meaning of the Limitation Act, unless the claims of the parties.are hostile and adverso 
to each other. 

* Acceptance of rent by the landlord creates the relationship of landlord and tenant 
between the parties, and unti! that relationship is legally determined, the landlord 
cannot dispossess the tenant Chaitan Singh e. Sadhari Monim .. 62 
Advocates, suggestion by, See question of fact " 4 
Professional | misoondwci — Evidenoe, nT of —Admission—Pro- 

babilities—Indian Eridence Act, Seo. 155, ol. (8). 

O, an advocate, was called upon to shejv cause why he should not be dismissed-or 
suspended for gross pfofessional misconduct, the allegation against him being that he 
had advised his client to attempt to bribe a witness. The client was examined as a 
witness, but no admission was elicited from him, that the &dvocate had advised him to 
br®e any witness, and in fact, hê explicitly denied it; two other witnesses were 
examined, and they were allowed to state the particules of conversations wlfich took 
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Advocate, —( Contd.) 
place Nen themselves and the said client on different occasions, and the Chief 
Courts relying upon the admissions made by ‘the client during such conversations, 
dismissed the advocate from his office : 
Held, that the evidence given by the two witnesses was inadmissible 
for thé purpose for which it was used, or as against the advocate, Even if 
it was admissible for the purpose of impeaching the credit of the client- 
witness under section 155, clause (8) of the Indian Evidence Act, it might 
prove that the said client was an unreliable witness who said one thing one 
day and another thing another day, and tend to discredit his sworn state- 
ment, but it would not prove the truth of his unsworn statement or make it 
evidence against a third person. Bomanjee Cowasjee v. The Chief 
Judge and Judges of the Chief Court of Lower Burma m 123 


Aüvocate.— Professional miscondwot—Rules of Court-—Jurisdiction Constitution. of 
Bench— Letters Patent, Secs. 7, and S— Libel, publication of —R easonable oasse— 
Bar indapendence of. f 

Any Barrister admitted by the Chief Justice and the Judges of the High Court 
at Allahabad as an advocate of the said Court, becomes thereupon subject | to the 
disciplinary jurisdiction of the said Court. 

The High Court at Allahabad has jurisdiction to deal with an advocate EE alleged 
misconduct inspite of his being a member of the English Bar. 

Under the rules of the Court, a charge against an advocate in respect of- aby 
misconduct shall be heard and decided by a Bench of three Judges. Rule 197 is 
limited only to casea in which the Chief Justice and the Judges may for good 
cause and without charge or trial, suspend or remove from the Roll of the Court any 
advocate of the Court. 

S, an advocate, published in a periodical of which he was both the editor and. 
publisher, an article which wasa libel reflecting upon the Judges of the High Court 
in their judicial capacity and in reference to. their conduct in the discharge of their 


public duties : 
lleld, that the publication of this libel constituted a contempt of. Court which 


might have been deal with by the High Oourt in a summary manner by fine or 
imprisonment or both. ` 
Sections 7 and 8 of the Letters Patent have given a wide disoretion to the High - 
Court in India in regard to the exercise of their disciplinary authority over the. 
advocates of thé Court. The rules of the Allahabad High Court indicate the precau- 
.tions taken by the Court itself to secure, that the powers shall not be used capriciously 
or oppreasively, and there is no reason to apprehend, that the just independence of 
the Bar runs avy risk of being impaired by its exercise. 
Itis essential to the proper administration of justiee, that unwarran- 
table attacks should not be made with impunity upon Judges in their publie 
capacity, and ina case in which a contempt of Court is committed by an 
advocate in a matter concerning himself personally in his professional 
character, and the contempt in which he is Yound guilty is cowmitted in the 
attempt to vindicate his professional conduct in a publication for which he f 
is solely responsible, such publication constitutes “reasonable cause” for the 
suspension of an advocate from practice under the powers conferred by the e 
Letters Matent, In the matter of the Appeal of 8. B. REM 130- 
Agreement of parties, See Interest, right to vis ae 7. 
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Alienation, by Hindu widow, void or voidable, See Hindu widow, alienation 984 
: , Bee mortgage by father A . * 569 
Ancestral properties, liability.of, See Mortgage by father ... Sec % 009 
— property, loan to save, See Mortgage eL B 612 
Annulment of under tenures, See Revenue Sale Law, Seo. 87 - 264 
Antecedant debt, See Mortgage by father A se .. * 6869 
Appeal, Ses Bengal Tenancy Act, Sec. 52 es "s 538 
, See Bengal Tenancy Act, Bec. 153 x ze va 235 

; See Civil Procedure Code, Secs, 244, 310A one a 204 
——-—, See Religious Endowments Act, Sec, 18... ut a 641 
——, See Suit for restitution of conjugal rights ... i T 400 
Court of, See Question of fact P i : ive 4 

*—— ——-, Court of, not deciding a matter, See Usnfructuary Hiorigaks T 653 
—— ——, re-admission of, See Civil Procedure Code, Secs. 556, 568 Va 247 
— — —, right to, See Return of plaint ,. e 580 
———, Summary dismissal, See Civil Procedure Code, Secs, 561, BJ 348 
- to wrong Court, See Limitation Act, Sec. 5 = ma 380 
———3À When lies, See Partition Suit, costs ^s s soe 642 


Appeal from Sambalpur— Proclamation No. 2533 of 1905—Act VII of 1905—Act II 
of 1804—Act XII of 1887—Aat I of 1868—Act X of 1897— Pending proceeding 
—Appeal—High Oourt—Judicial Commissioner—Central Provinces, 

'* A suit was decided by the Subordinate Judge of Sambalpur on the 8th September 
1905,: The appeal was preferred to the District Judge on the 17th October 1905. 
Meanwhile the Proclamation by which Sambalpur was transferred from the. Central 
Provinces to Bengal came into force on the 16th October 1905 : 

Heid, that whether the suit be deemed as a pending proceeding on the. 

16th October 1905 or not, the appeal from the decree of the District Judgo 

lay to the Calcutta High Court and not to the Court of the Judicial Commis- 

sjoner of the Central Provinces, Musgamat Harabati v. Satyabadi 





. Behara e 550 

Appearance, See Civil Procedure Code, Secs. 556, 558 wes 247 

, Application for Execution, See Limitation. Act, Sch. II, Arts, 178, 179... 289 
Apportionment, See Partition Suit, Costs s e sei 642 
of compensation, See Land acquisition T e 662 

Appropriation of money by landlord, See Payment of rent . s 69 


Approyer—Oriminal Procedure Code (Act V of 1898), Sec. 837— Pardon, tender of— 
Bwidenoe Act (I af 1878), Sros. 24, 138— Confession. by an accomplioe— Admis- 
sibility of evidenoe—Ilegal inducement or threat — Withdrawal of case against 
c0-acoxsed— Discharge. 

Section 337 of the Codeo? Uriminal Procedure requires a Magistrate who tenders 

a pardon to record his reasons for so doing. Where, however, the facts which led up 

to the tender appear on the record, the omission to state reasons is not only not an 

illegality but not even an irregularity which vitiates the proceedings, The tender of a 

pardon by the Local Government, though of doubtful validity in Law, can in no way 

be regarded as an inducement or threat illegally held out to an accused person to 
disclose or withhold any matter within his: knowledge, 
eWhere the Public Prosecutor put in a petition under Soc 409, Oriminal Procedure 

Code, for withdrawing & case ageinst one of the o persons and the 'anptication 

was granted; , f 
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Approver—(Oontd.) 
^ Held, such persons became a competent witness and his évidence was 
admigtible, even though no formal order of discharge was recordcd,. Deputy 


Legal Remembrancer v, Banu Singh vs E 224 

Assets, See Hindu Law, Survivorship i i 80 
Assigiteo, from Landlord, suit by, See Utbandi Tenure "n -— 398 
, Substitution of, See Substitution of parties’ T. 486 


Assignment of rights by plaintiff, See Bubstitution-of partjes 486 
Attachment, abatement of, See Hindu Law, Survivorship oe 80 
, Continuance of, See Hindu Law, Survivorship ... ^ 80 
Auction purchaser, Sse Bengal Tenancy Act, Sch, III, Art, 3 ex 650 
——— ————— —— —— , if representative of the decree-holder, -See Civil 








3 


Procedure Code, Secs, 244, 310A m xu 204 
Avoidance of Tenure, Ses Bengal Tenancy Act, Seos. 105, ij 67 
Badshahi grants Regulation, Sec. 6, Ses Malikana ae aa 849 
Bar, independénce of, See Advocate... zi ži sss 130 
Bonami, 8:6 Mortgage Suit ... E 2n às Si 2 

. , Bale if, Ses Utbandi Tenure ... sca 898 
Bengal and Assam Laws Act, See Appeal from Sainbalpur ... = i - 550 


Bengal Drainage Act, Secs, 42, 44—Suit by landlord to recover m tenant 
certain drainage charges— Limitation — Time from whiok limitation runs—Behgal 
Tenancy Act (VIII of 1885), Seo. 3, Subd-seotion 5, Sch, II4— Limitation Aot 
(XV of 1877) Boh. II, Art, 116—Suit for compensation for breach of contract 
in writing and registered, and swit for rent, difference between. 

Under section 42 of the Bengal Drainage Act, the right of the landlord to recover 
from his tenant, any suni as drainage charges payable by him, accrues on the date on 
which the landlord has entered into an engagement with the Government to pay the 
sum assessed by the Commissioners appointed under the Act, and not on the date on 
which the Collector assesses the amount payable by the tenant under &ectión 44. 

Clause (c) of section 42 of the Act does not entitle the landlord’ to recover from 
his tenant in any one year more than one-tenth of the total sum payable by him, 

A suit for the recovery of ‘drainage charges payable by a tenant to his landlord 
under section 42, clause (5) and section 44, sub-section (1) of the Bengal Drainage Act 
must, having regard to the provisions of clause (2) of Schedule III of the Bengal 
Tenancy Act, be brought within three years from the last day of the Bengali year in 
which the sum claimed fell due 

It is perfeotly lawful for parties to substitute for their statutory obligation under 
the Bengal Drainage Act a contractual obligation. 

Where, however, the contract of tenancy contains nothing more than a 
covenant by the tenant to pay to his landlord drainage oharges in accordance 
with the statute, and no contractual obligation is created in supersession or 
modification of the statutory obligation, but contains merely a recital of the 
statutory obligation, Art. 116 of Sch. II of the Limitation Act has no 


application Naffer Chandra Maji v. Jyote Kumar Müherjee ees 19 
Bengal General Clauses Act, Sec. 14, Ses Mine royalty `... 148 
Bengal, N. W. P and Assam Civil Courts Act, Sec. 21, See Suit for 
restitution of conjugal rights - ges Mae vas $00 
Bengal Tenancy Act, Chap, X, Ses Bate of rent ... 92 





, Sch. III, Art. §—Linitation—Oooypancy miai. -sharer 
landlord —Awction purchaser, * 
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Bengal Tenancy Act,—(Cond,) 

At a sale-held in execution of a decrees for arrears of rent obtained by a cf sharer 
landlord against a registered tenant, another co-sharer landlord purchased the hojding, 
and in obtaining delivery of posseasion, evicted a person other than the judgment- 
debtor. The person dispossessed sued to eject the auction purchaser : . 

Held, that Sch. II, Art. 8 of the Bengal Tenancy Act had no application e 
to ‘the case, as the dispossession by the defendant was in his character of 
auction purchaser, and not of landlord. Mahomed Khalil v. Hirendra 

Nath Bhattacharya 3; . 650 
—— -m Bee. 3, Sulizseston 5, Sch. III, &e Bengal 
"Drainage Act, Seos. 42, 44 ET m 19: 
—— s, Bec. 5, —Gectment, "S ae — Origin of tenanoy— Raiyati 
holding or tenure—Tenancy, nature of — Landlord, dealings with tenant —Conduot— 

Holding, wnder-letting of, to under-tonants— Right of ocowpanoy—Status of tenuro- 

holder and raiyat, definition of, if exhaustive—Estoppel by conduct. Rection 5 

of Act VIII of 1885 (Bengal Tenancy Act) defines the status of a tenure-holder 

as also of a raiyat, but neither the definition of a tenure-holder nor that of a 


* raiyat, is exhaustive. E 


A person, who may have originally acquired a large tract of land 
ostensibly with the object of cultivating it himself or by his servants or 
members of his family, may, by his conduct, afterwards convert himself, so 
far as third parties (under-raiyats) are concerned, into a rent-receiver, and 
give those persons as against himself the right to remain upon the land 
without being liable to be ejected at his instance. Mohesh Jha v. 


Manbharan Mia "s 522 

——À— ——— — — -——3 Secs. 11, 18, 50 (2), See Provincial Small Cause 
Courts Aot, Bec. 25 E m ade m NS 418 
—— — — —— ——, Sees. 20 (4), 21, Ses Landlord and tenant m 9 


— , Sec. 26,—Nor-ocexpancy raiyat, interest of, if heritable— 
Expressio unius est exclusio alterius, applicability of. 

Held by a majority of the Full Bench (Brett and Mitra JJ. disseating)—that the 
right of a non-occupancy ralyat is not heritdble under the Bengal Tenanoy Aot. 
Section 26 expressly makes the right of an occupancy raiyat heritable and 
therefore by necessary implication, the right of a non-occupanoy ralyat is 
not heritable. 

Per Brett and Mitra JJ.—The heritability of the right of & non- 
occupancy raiyat can be presumed from the provisions of the Bengal 
Tenancy Act. Section 26, ocourring as it does in the chapter specially 
devoted to occupancy raiyata, is not to be construed with reference to the 
maxim 'expressio unius est ewolusio alterius? The other provisions of the 
Act give rise to the necessary implication that the right of a non-occupancy 
raiyat is heritable. Mohunt Lukhan Narain Das «. Jainath Pandey .. 457 
——— —— ————, Bec 51, See. Rate of rent . 92 
————— ————— «Beo. b9 —*dditianal rent yr lands, when “allowable—' 

Beo. Tos: “ol. ( 3)— Appeal — Decision settling rent. 

A landlord is entitled to additional rent for excess lands only when he shows « 
(a) what the quantity of land was at the inception of the tenancy, (b) that the rent 
was settled with reference to the area, (o) that no consolidated rent for the entire 
area let out was settled, and (d) that the quantity of lari held at the time *ot suit ` 
is In excess of that originally let out. 
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Where the decision of the Judge does not settle a fair and equitable 
rent, pat merely proceeds on the ground that there was no excess land and 
therefore no rent to be settled, an appeal lies. Rajkumar Pratap Sahay 





*. Ram Lal Singh m" 538 
Bengat Tenancy Act. Secs. 56, 611, See Tender ... i is 270 
— , Becs. 58, 59, 69—Interest, See. vayan oft rent .. 69 


Chs. Va., VI., Secs. 103 B, 116, See Ejectment'Buit 181 
— , Secs. 105 and 106—Alaintainability of sit to avoid inter- 
mediate tenures by lessee from Government—Conditions of the settlement — Reoord 
of rights, finality of. ` 
The defendants were recorded in the khatian of the cadastral survey as inter- 
mediate tenure-holders, The plaintiff did not take the remedy mentioned in section 
106 of the Tenancy Act. He sabsequently took a settlement from the Government 
and is now the zeminder. In a suit by him to avoid the tenures of the defendants : 
Held, that the suit is not maintainable. The settlement-holder is 
bound by the terms of his settlement to recognise intermedinte tenure- 
holders mentioned in the settlement papers. Tapanidhi Raghunath 





Puri v. Pitambar Gajendra a 67 
——— —— — — See. 109 (3), See Bengal Tenancy Act, Sec. 52 s 538 
Foon ———., Sec. 163—Co-sharer landlurd— Separate . 





Landlord —Apypeal. 


When a tenant has contracted to pay rent to one of amid persons 
interested in a zemindari, in respect of his share separately from that of his 
co-sharers, and such.rent has been assessed without any reference to the rent 
payable to the other sharers and has been separately collected, the landlord is 
a separate landlord, and to a suit for rent brought by him to recover his rent 
section 153 of the Bengal Tenancy Act applies. Bhabatarini Dasi v. 





Ekabbar Malita . “wind 235 
——, Sec. 167, See Civil Procedure Code, sec, 32 i 

[Order of Reference] M m s Led "S 212 
Bhandara ceremony, Sse Hindu Law, Math - ies aee 360 
Barden of Proof, Se, Hindu Law, Adoption T ji s 115 
———— — ———, See, Marriage, Proof of Vue i 1 
——— ; See, Permanent Tenancy <a -" m 178 
Certificate, Validity of, See certificate sale, setting aside i EN 038 


Certificate Sale—Pxblic Demands Recovery Aot (I of 1895), Secs. 8, .10, 31— Notice 
under Seo. 10, sercioe of —Sale, invalidity of, without notios — Notioe, how to be 
served—Substituted service — Notice, condition precedent, 


It is only after n notice under Sec. 10 of the Public Demands Recovery Act has 
been issued and duly served that the certificate acquires the force and effect of a 
decree which may be enforced and satisfied by the sale of the debtor's property. “If 
a sale has been held without service of sach a notice which is a condition precedent 
to the validity of the sale, it is without authority and must be set aside on that 
ground alone. . 

The service of notice-under section 10 must bei effected in strict confor- 
mity with the provisions of secfion 31 of the Aot. Recourse cannot be bad 
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Certificate Sale—(Contd.) i 

to substituted service unless attempt has been made to effect personal service 
upon the judgment.debtor, and when the judgment-debtor cannot be found, 
upon an adult male member of his family. Substituted service cannot be 
accepted as sufficient, unless it is proved that the conditions under which a 
recourse might be had to it, existed. Jogeswar Sahu v. Debi Prasad -- 


——-—Publio Demands Recorery Act (I of 1895 B. C. as 


by Act Iof 1897), Seo. 19—Civil Procedure Code (Aot XIV of 1882), Sze, 


A suit to set aside a sale held under the Public Demands Recovery Act 
on the ground that there were irregularities in the certificate proceedings, is 
barred under the.proviso to section 311 of the Civil Procedure Code, when 
the plaintiff fails to prove that he has been injured by the alleged irregu- 
larities, Jiwanram r. Hari Charan Singh — .. 

Central Provinces Civil Court Act, Sæ Appeal from Sambalpur 


amended _ 


$11.. 


210 | 


550 


Certificate Sale, getting aside—Limitation Act (XV of 1877), Soh. II, Arts. 12 . 


95, 120—Fraud—Joint owner— Recovery of property. 


Where the notice required by section 10 of the Public Demands Recovery Act: 
(1 Sf 1895 B. O.) has not been served, the certificate has not the effect of a decree 
and a suit to set aside a sale on such a certificate is not governed by Art. 12 (b) bnt 


by Art, 120, Sch. II of the Limitation Act. 


Where the sale is sought to be set aside on the ground of fraud, and fraud i 
established, the article applicable to the suit is Art 95, and not Art. 12. This fs none 
the less so because the plaintiff may, from an entirely different stand-point, be entitled 


to the benefit of- section 18. 
Where a plaintiff, one of several co-sharers, has lost his property by 
reason of the fraud of his co-sharers who have purchased the property, the sale 
.need not be formally set aside, but the plaintiff may obtain relief by 
getting the property reconveyed to him. Art, 96 would apply to a: suit of 
this description. Sham Lal Mandal ». Nilmani Das 





385 ' 


Public Demands Recovery Act (I of 1895 and 1 of 


1897), Sec, 10—Notice, non-sercios of, effect of —Sale, nullity, suit to set asido— 
Limitation Act (XV of 1877), Art. 12—Civil Procedure Code (Aot XIV of 1882), 


section 244, if bars a suit to set aside a certificate sale. 


If a notice under section 10 of the Public Demands Reoovery Act has not been 
duly served, the certificate is illegal and vold, and the sale based thereon is a nullity, 

The person whose property has been sold without service of notice urider sec- 
tion 10 is entitled to sue for recovery of possession within twelve yeara from 


the date of dispossession. 

Where by reason of omission to serve a notice under section 10, there is 
no legal decree and no legat sale, a suit to set aside the sale and to recover 
possession of the property sold is not barred by section 244 of the Civil 
Procedure Code. Elokeshi Dasi v. Abinash Chandra. Bose 


When no notice under Sec..10 of the Public Demands Recovery Act was 
served, a suit to set aside the sale is not barred under Art. "2 of the Limita- 
ih Act; Art. 120 applies to such’a case. Sookan Sahu v; Lala Badri 

Narayan - w 


638, 
Certificate Sale, Suit to set asige—Lipitation Act.—Pxblic Desinda Recocery, 
Act (1 of 1895 B? C.) Sec. 10— Notice, mon-servioe of Sek, II, Arts. 12, 120. 
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Certificate gale, suit to set aside, limitation —Pablio Demands Recovery Act, 
seMion 10,— Notice, non-service of —Limitation—Signature, lithograph, inoperative 
“ge Purchaser, a third party—valid sale. 


A sale under the Public Damands Recovery Act was held on the 25th September 
1882; from that time until the 21st August 1886, the owners and the purchaser were 
engaged) the first in impeaching, the other in vindicating thé validity of the salo 
before the Collector, the Commissioner and the Board of Revenue, On the date last 
mentioned, the Board made the final order by which the sale became final.. The snit 
to set aside the sale was brought on the 26th July 1887 : 

Held, that the plaintiffs were entitled to a deduction of the time between the 
25th September 1882, and the 21st August 1886 and the suit was in time. 

The form of procedure laid down in the Public Demands Recovery Act must be 
strictly followed. The Court must require them to be strictly followed in the exercise 
of the powers conferred by it without speculating as to their object at all. 

When a property of very large value had been sold for a nominal price, the Court 
would not apply in aid of the sale, the principle xt res magis valeat quam pereat. 

When a certificate has not been signed by an offlcer authorised to sign 1t, there "fa 
no certificate duly made, and there is no valid sale, O 

When a certificate was not signed but a lithographed signature was åttached, the- 
certificate was not duly signed as required by law, 


When there was no certificate duly made and no notice under section 10 
served, the sale must be set aside, even though the purchaser is a third 
party. No question of hardship arises when a man has made a speculative 
purchase of a valuable estate for next to nothing. Baij.Nath.Sahai v. ] 

Ramgat Singh h ciet 687 

ee , Public Demands Recovery Act, 

` (Lof 1895 B. C.) Sees," 10, 19— Certificate sale, suit to set aside—Limitation Act 
. (XV of 1877), Arts. 12, 120, 149 — Notice, not served. 
When it is found that notice has not been served under section 10 of the 
, Public Demands Recovery Act, and a suit is brought to set aside the sale and 
to recovér possession of the property sold, Art. 142 and not Art. 19 of Sch. 
II of the Limitation Act is applicable. In such a suit, the plaintiff need 

not ask the gale to be set aside; he is entitled to recover possession upon the l 

footing that the sale bas not affected his title. Purna Chandra 





—— ——À —M 








Chittopadhay v. Dinabandhu Mukhopadhay — .. e 696 
Cheating, See, Railways Act, Secs. 68, 112 oa " sis 47 
Chela, Nomination of, Sse, Hindu Law, Muth AH iis m 360 
Cheque, tender by, Ses Tender Se A M 270 
Chowkidar, Power to appoint, See Chowkidari Chakran lands EM 28 

, tenants holding under, See Service tenure , ie x 58 
Chowkidari chakran lands, Sse Surplus sale proceeds, right to we ^C 80 
————— —— ——, See Resumption, effect of E as .88 

» See Service tenure |... Ses 63 


—, resumption, title— Ghowkidar, peer to appoint. 
Certain chowkiddri chakran lańds were resumed by “the Government and 
transfered to the holder ‘of the zemindari within which they were situated, Long 
anterior to this, the whole*of the zemindari exqlpding certain lands in .the khas 
-possession of the zemindar had been granted in putni, Tho putnidar claimed. to fbe 
entitled tg the’ resumed lands; * The zemindar and the lessee from him “resisted the 


1U Oc írcMUMXCLI 
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Chowkidari Chakran lands— (Costd.) 


claim on the ground that as under the putni lease right was reserved to the xegnindar 
to appoint chowkidars upon a vacancy arising in the office, the zemindar was entitled 


to the lands upon resumption : 

Heid, that the fact that the semindar was entitled to make an appoint- 
ment to the office of, chowkidar, did not create in him an intereat in the 
lands held by the chowkidars, which, upon resumption and transfer to the 
zemindar, would pass to the putnidar from whose lease they had not been 
excepted. Grish Chandra Roy v. Hem Chandra Roy a EN 
— L, Village Ohaukidars Act (VJ of 1870 B. C, 
Secs. 48, 54, 55— Hesumption— Parent estate— Detachment. The effect of the 
resumption by Government of chaukidari chakran lands is to detach them 
from the parent estate. When such lands are thereafter settled with the 
zemindars he holds them on a different right altogether. A sale, therefore, 
of the parent estate for arrears of land revenue, does not pass any title to 
such lands. Kashim Sheikh v. Prasanna Kumar Mukherjee 

—_ ——_————_, See Village Chowkidars Act, Seo. 51 2e 
Civil Court, jurisdiction, See Land Acquisition Act 

———, reference to, See Land Acquisition Aot, Secs. 8, TH . 
Civil Procedure Code, if exhaustive, Sse Jurisdiction of Court A 


—— — — — — , Sec. 2, See Religious Endowments Act, Seo. 18 ... 
— ————— —— ——, Sec. 18, See Constructive resjudicata ... 
—-—————, Seo 18, See Usufractuary mortgage .. 
—— — —— — — —, See. 13, Expl. II, III, See Constructive retjudiata 
————— — ———— , TI, See BResjudieata — ... Dm 
—— À —— —— — — —., eos. 16, 17, 19, 57, See Return of plaint $i 


—— ——, Secs. 25, 562, Sea Jurisdiction of Court 





611 


—— ——, Bec. 82, Limitation Parties, joinder of, limitation — Limi- 
tation for application to add party — Limitation regarding suit as to added party— 
Dismissal of mortgage suit against added defendant as barred by tiq 


effect of, on ether defendants. 


A Oourt, in joining parties under section 82 of the Civil Procedure Codé, is un» 


melled by any question of limitation in respect of an applieation for such joinder, 


eb the joinder cannot be made in disregard of any question of limitation in respect 
eguit itself as affected by such joinder. When a party defendant has been added 

BN p y pa 
a o either upon the application of the plaintiff or by the Cod of its own 


mo m is competent to him to take objection that as agalbst htm thé’ suit is barred 
by limitation, and if such objection is well founded, it must prevail, and the suit as 


against him must be dismissed, 

When -a person has been added as a defendant in a mortgage suit upon 
the allegation, that he is interested in the equity of redemption, but no 
inyestigation had been made os to the extent, if any, of his interest, if the 


z suit is dismissed against him on the ground, that it is barred by limitation 


the decree ag against the others will stand ; no question of the distribution of 
_ the - mortgage-debt cogld be dedided” 258 there are no materials, 
Ram Kinkar Biswas v. Akhil Chandra Chowdhury —.. 





Diamissal—Restotation. 


242 


v Secs. 102, 103, 157, 158—Adjourned hearing — Default 


-A, the plaintiff ina anit, took out processes against his witnesses ; they did not how- 
K m 4 ^" 
ever, though served, appeat on the adjourned date fixfd for trial, The pleader for 
- > e 
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Civil Procedure Code,—(Ovxtd.) 


the plaintiff prayed for the issue of a warrant for arrest of one of them. This was 
refused The pleader then intimated that he had no further instructions to appear 
in thé suit which was thereupon dismissed : 

Held, that the dismissal was not under section 158, Civil Procedure Code, but 
was unger section 157 read with section 102 of the Codo. It was, therefore, com- 
petent to the plaintiff to apply under section 103, Oivil Procedure Code, to have the 
order of dismissal set aside, 

Scope of sections 157 and 158, Civil Procedure Code, explained. If 
there are no materials on the record at an adjourned date of hearing, ,the 
Court ought-to proceed under section 157, Civil Procedure Code. If, how- 
ever, there are materials, the Court ought to proceed under section 158, Civil 
Procedure Code. Marian-nissa v. Ramkalpa Gorain oe 260 
—— , Sec. 108— Eeparte decree, set aside at the sabia of some 

of sien defendants— Effect — Revival af the whole oase. 

- Where the question involved in a case is whether the liability of the 
defendants is joint or several, and in such case the exparte decree is set aside 
onthe application of some of several defendants, the entire deoree is set 
aside, and the trial donoro ouzht to bea trial of the whole case in the pre- 





sence of all the parties. Hari Das Karmakar, Jn-re VT 202 
n= ; Becs. 108, 244, 311,578, See Suit to set aside üle 328 
———————— ———, Sees. 157, 158, See Civil Procedure Code, 2 

Seca, 102, 103, 157, 168 ET sis ves € ia 260 
—— ; Bec. 210, See Construction of judgment - 25 


— ———, Beos. 284, 244— Eseoxtion of deoree fur money—Legal 
representative — Hindu Law, Mitakshara---Son tahing by ar oiroreMp— Doros 
against father—Separate suit. 

Held (Per Maclean C. J., Brett and Mitra JJ.)—4 decree for money passed against 
a member of a joint Hindu family governed by the Mitakshara system of Hindu Law 
is capable of execution against his son and heir as his legal representative, though he 
left no self-scquired property and the gon took ancestral property by burvivorship. 
Held tutther, that ancestral property in the hand of such legal representative 
may be sold in execution of the decree obtained against the father, and no separate 
suit need be brought against the son. 
Per Harington and Geidt JJ. oontra :—Where the son takes ances- 
tral property by survivorship and the father has left no self acquired pro- 
perty, the decree against the father is not capable of execution against the 
son and the liability of the son must be determined by a separate suit. He 
is not the representative of his father within the meaning of section 244 


of the Civil Procedure Code Amar Chandra Kundu v. Sebak Chand ... 491 
—————— — ———_ Secs. 235, 248, Sx% Addition of parties $e 484 
—_——_——_—_——_, Bec 244, See Certificate sale, setting aside we 638 
———— — — — —3^ Sec. 244, 8e0 Hindu Law, Survivorship y 80 


——— — — — — — —, Seos. 244, 310A—Decres-holder—J xdg ment-debtor— Auction 
purchaser — Repreientative —A |ppeal. e 

Where the auction-purchaser is a third persoii and not the d 

and where upon an application being made by the judgmen 

section 810A, Civil Procedure Code, to set aside the sale, it i 

. by the dgeree-holder, so that 20 question arises between t 










pe fuent of Lay 
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Civil Procedure Code,—( Contd.) 


and the judgment-debtor, the order made by the Court does not fall e 
within section 244, Civil Procedure Code, and is consequently not appealable. 


Amir Rai t. Basdeo Singh S 099204 
————— —— —— — — —-, See 291,—Sale proclamation, non-pwblioation of, — 
irregularity—Sale, impeachment of —Substantial loss— Regular swit. " 


When a sale is stayed by an order of the Court, it is necessary under 
section 291 of the Code of Civil Procedure, to issue a fresh proclamation 
when the stay of proceedings is removed, and the omission to do so, 1s an 
irregularity within the meaning of the Code ; in such a case, the only. course 
open to the judgment-detor is to object to the confirmation of the sale, and 
itis not competent for him to impeach the sale by regular suit. | 

Gajrajmati Teorain v. Saiyid Akbar Husain ... 188 
—— — — —— Se. 311, Sæ Certificate sale ses 240 
— — ————— — — ———, Secs. 868, 582—Revenue Sale Law (Act XI uf 1859,— 

Sale of joint residuary estate, suit to set aside — Plaintiffs, respondents, death of ono 
af seceral—Substitution not made within time—Abatement of appeal, 

e Where a decree which had been obtained by several plaintiffs, proprietors of a 
joint residuary estate, set aside the sale of the said estate held under Act XI of 1869, 
and two of the plaintiffs respondents died during the pendency of the appeal by the 
defendants against that decree to the High Court, and their representatives were not 
brought on the record within the time allowed by law : 

"Held, that the deoree could not be reversed in appeal without the representativos 
of the deceased proprietors being placed on the record, and that as the decree set 
aside the sale of the entire joint estate, under no circumstances could that decree be 
affirmed as to the unascertained shares of some joint share-holders and reversed as to 
the unascertained shares of other joint share-holders, 

Held further, that as sufficient cause was not shown by the appellant as 
to why application was not made within the time allowed by law to bring 
in the heirs of the deceased respondents and as the right of appeal did not 
survive against the surviving respondents alone, the appeal had abated under 
the provision of section 368 read with section 582 of the Code of Civil Pro- 
cedure. Chandreswar Persad Narain Singh v. Dharamjit Narain ... 893 
—————— , Bec. 359—JImprisonument, simple or rigorous— Order, 

subsequent, declaring tt rigorous, unauthorised, may be discharged under Seo. 622, 
Cici Procedure Code. 

Imprisonment under section 359 of the Oivil Procedure Code may be either simple 
or rigorous. The order must specify the character of the imprisonment ; if M omits 
to do so, the imprisonment must be taken to be simple. 

_ A judge, after having made an order for imprisonment under section 850 
of the Olvil Procedure Code, cannot subsequently by a separate order declare 
it to be one for rigorous imprisonment. If he does so, his order is not authorised 
by any provisions of the Civil Procedure Code and may be discharged by the 
High Court in the exerciso of its revisional jurisdiction, Amir Ali v. 





* * Mithu Sahu - ait 445 

——, Sec. 372, See Substitution of parties -" 486 

; Sec. 375, See Compromise, validity of ive 18 

—— , Sec 424, Se Mine royalty ° .. e. MS 





——  — — — —  —, Bee. 462, Compromise, Ses Compromiso re H0, 
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Civil Procedure Code, Secs. 503, 505, See Receiver s 270 
—— ; Secs. 551, 674—Appeal, summary dismissal oF Tuc) ent 
requirements of. When an appellate Court, other than a High Court, dismisses an 
appeaé under section 551, Civil Procedure Code, it must write a proper judgment, 
Where, after stating the nature of the appeal, the District Judge says: “The 
lower Court has dealt with all the necessary points and there is no reason shown for 
differing from the views expressed:” 
Held, the judgment substantially complied with the requirements of 
section 574 of the Civil Procedure Code. Rakhal Chunder Tewari v, 

. Satindra Deb Bai ^. .. e 848 
———— — — — — —- —— Seas. 556, 558—Appearance—Dismissal Jor default— 
Adjournment, application for, refusal of, if appearanoe— Appeal, re-admission of. 
An application by a counsel or pleader who is instructed only to apply for an adjourn- 
ment which is refused, is not an appearance within the” meaning of the Civil 
Procedure Code, / 

When in such circumstances, an appeal is dismissed, the dismissal is one 
for default under section 566 and entitles the appellant to apply for re-ad- 
mission under section 558 of the Civil Procedure Code. Satish Chandra 

Mukerjee v. Apara Prasad Mukerjee ss 2t; 
—_——— c, Secs. 562, 564,— Erroneous order of remand—Subsequent 

proceedings, if illegal — Merits of a case—Dispossession, meaning of. 

_ When a Court of first appeal purporting to act under section 562 of the Civil 
Procedure Code, remands a case to the Court of first instance which had not decidéd 
the suit merely on a preliminary point, the order is erroneous; but it cannot be said 
that the subsequent proceedings before the lower Courts are void merely because of. 
such error. If in consequence of such erroneous remand, there has been a wrong 
decision affecting the merits of the case, then and then only will the subsequent 
proceedings he set aside. . . 

Where the Court of first instance originally decreed the plaintiffs suit, but after 
2n erroneous remand, dismissed it : 

Held, that the reversal of the former judgment was not & wrong decision affecting 
the merits of the case. 

Before a party can be said to have acquired a title by adverse possession 
against another whom he had dispossessed, it is necessary to find not only 
that that other has been dispossessed, but that the party claiming title has 
been in possession and has exercised rights of possession over the disputed 














tract. Durga Kinkar Norha v. Konchai Ronza i e T 
—, Bec. 622, Sce Civil Procedure Code, Sec. 859 — ... 445 

Co-accused, withdrawal of case against, See Approver as m 224 
Co-defendants, See Usufructuary mortgage S zA a 653. 
. Coinage, and Paper Currency, Ses Tender ns b aaa ose . 270 
Collector, duty of, See Revenue Sale Law, Sec. 5 l J T 495 
Common Manager, See Revenue Sale Law, Bec. 5 ... m e. 495 
Compensation, for loss, See Land Acquisition Act ... "A - 669 
Compound interest, See Mortgage „e o. s e 0 542 
——À — — —, See Undue influence B = e 108 
Compromise, Setting aside, See Compromise TEM ix e 175 





y Setting aside Infant — Order of Court, 


ine a suit had progressed up to a certain stage and after some witnesses had 
been’ exifnined on behalf ofethe plaintiff, the terms of a proposed compromise were 
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. Compromise—(Oond.) 
brought to the attention of the Court, and the compromise was then approved ey € the 
Court and stated solemnly in an order made by the Court to be for the benefit of the 
infant defendant : 

Held, that the compromise should not be set aside, specially as the adult 
members of the family, who were presumably competent to judge of their 
own interests and who had no separate interest in the property in dispute had 
taken part in thig compromise and assented to it, and the Court pronounced 
that it was for the benefit of the infant who was made a party for binding 
his interest such as it was, Rameswar Pershad Singh v. Ram Bahadur 175 





; Validity of, See Compromise . T T 175 

—— —-—— deoree, See Constructive resjudicata .. 611 

— ———. —, Validity of, Ciri! Procedure Code (Act XIV 1882), Bin: 375— Bait, 
scope of. 


A sued B for damages for crops misappropriated. A petition of compromise was 
put in by which the amount of damages was settled, and B also agreed to hold the 
land under A at a specified rent : , 

Held, that the agreement as to the tenancy was outside the scope of the 
suit, and although incorporated in the decree, did not operate as resjudicata. 


Purna Chandra Burman t. Panchkari Ghose E 15 

Conclusion of fact, See Question of fact see T 4 
Conduct, See Bengal Tenancy Act, Sec. 5 TN ons ize 522 
Confession by accomplice, Sse Approver aay ite 224 
Conflicting claims, Sce Land Acquisition Act, Becs 8,18 .. x 801. 
Consent of Kinsmen, 8« Hindu Law, Adoptio ... se E 140 
Consent decree, See Mahomedan Law, Will m asi eis 184 
Constitution of Bench, Se Advocate ee 180 
Construction of Contract, See Village Chowkidars Act, Sec. " M 148 
-—— of Decree, Sse Mahomedan Law, Will B 184 





Construction of judgment—Oiril Procedure Code, Seo. 210— Formal order wot 
drawn «p— Construction of order— Real intention — Limitation, 

In construing pleadings, judgments and decrees and orders passed in this country, 
the most liberal construction must always be accepted. 

Where a judgment was passed on the 2let July 1962, and on the 21th an arrange- 
ment by the parties to pay the decretal amount by instalments was filed and explained 
to the judgment-debtor who accepted the terms, but no formal orders were passed 
under Sec. 210, Civil Procedure Code, and the formal decree in the case was drawn up 
on the 25th according to the original judgment, the decree bearing the date of the 
judgment and thereafter the judgment-debtor paid the instalments regularly up to 
June 1905 : - 

Held, an application by the decree-holder for execution for the balance 
of the judgment debt presented on the 17th February 1906 was not barred, 


Kedarnath Banerjee v. Kulman Sardar - 25 

Construction of Lease, Sse Lease, Construction of ... f As 208 
— — —-—— of statute, See Mihe royalty - x x 148 
of statute, Ses Railways Act, Secs 68, 112, — ... e 47 
Constructive possession, Se Minerals, right to .. . E 588 


Constructive Res-judicata—Defence'whiok might and ought to hate bern taken in a 
former trial — Principle of the rule— Code of Cieil. Procedure (det XIV pf 1882), 


[Von V. ` INDEX oF CAsks. 725 


Constructive Res-judicata—(Contd.) 


S&. 13, Baplanations II and III —Usufructuary mortgaga—Tender of money due 
gy mortgagor, valid, effect of—Tendar, if extinguishes seourity— Redemption, suit 
for-— Nature and scope of swit—Deoree, effect of — Mortgages in possession, liabilities 
0f — Damages, suit for, for wrongful detention of property— Mesne profits—Transfer 
of Property Aot (IV of 1882), Seos. 76, 84, 89, 92— Accounts, taking of. 

A mortgagee who refuses a valid tender does so at his risk ; he does not thereby 
cease to be a mortgagee, and whatever fs due to and from him after the date of the 
tender, should be included in the accounts taken in a subsequent suit for redemption. 

In cases of legal or equitable mortgage, a tender properly made and’ improperly 
rejected, is not equivalent to payment, and neither extinguishes the mortgage debt nor 
determines the mortgagee’s property in the security, A proper tender will stop the 
running of interest, if the mortgagor keeps the money ready to pay over to the 
mortgagee, and does not afterwards make any profit out of it, 

The essence of foreclosure and redemption suits is, that in such suits each party 
is entitled to enforce his rights; a plaintiff claiming foreclosure is bound, upon the 
accounts being taken, if the balance is against him, to pay that balance; on the other 
hand, a plaintiff claiming redemption, must submit to a decree for sale or foreclosure, f 
he makes default in payment ; and to avoid a multiplicity of suits, it is necessary 
under decrees for foreclosure or redemption that the accounts between the parties should 
be settled and discharged ; if the balance is against any party, he must pay it, 

In a redemption suit, the mortgagor is entitled, as in a question with his 
mortgagee, to have a general account taken of what is dune upon the mortgage, and 
the fact that the mortgagor then declared in his pleadings hia intention of bringing 
a seperate action for recovery of the profits received by the mortgagee after refusal 
of his tender, does not entitle him to maintain an action for damages for wrongful 
detention of property after the tender, which would have been wholly unnecessary, 
if the claim urged in the latter action, had been put forward and given effect to in 
that litigation. Satyabadi Behara v. Mussammut Hirabati - 192 


, Rights of parties, ascertainment of from pleadings, and judgment— 
Necessary party—First and second mortgagee, questions between— Defendants 
interro, questions between, when binding and conolusive—Subrogation, what and 
thon arises —' Legal” and “ conventional" subrogation, difference between-—Subro- 
gation, by part payment, if allowable—Compromise decree, when binding— 
Emtraneous properties. affcot upon, of compromise deores—Interest To determine 
the question of res-jwdioata, it i8 essential to ascertain what wére the rights’ 
in dispute between the parties and what were alleged between them, and this must 
be done not merely from the decree but algo from the pleadings and judgment. 

In a suit to enforce a second mortgage, the first mortgagee is not a necessary party. 

Where an adjudication between defendants is necessary to give the appro- 

- pftiate relief to the plaintiff, there must be ad-judication, and in such a case the 

adjudication will be res judicata between the defendants as well as between tho plaintiff 

and the defendants; but for this, there must be a conflict of interest amongat 
the defendants and the judgment must define the eal rights and obligations of the 
defendants inter se. 

~ Quaere: Whether the doctrine of constructive res judicata is applicable where 

the subject matters of the two suits are different ? . . " 

To entitle one to invoke the equitable right of subrogation, he must either ocoupy 
he position of a surety of the debt or must have made the payment under an agrees 


—— 
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Constructive Res-judicata—{ Contd.-) - x ao ee, o 


ment with the débtor or creditor that he should receive and hold an assignment of the 
debt as security; or he must stand in such a relation to the mortgaged premiség that 
his interest cannot otherwise be adequately protected. 

1t is only in the case of “ legal subrogation " or subrogation as a matter of right, 
as distinguished from “conventional subrogation " or subrogation by reason Of agree- 
ment, that the question of intention to keep the mortgage alive arises, , 

The doctrine of subrogation is not applied for the mere stranger or ‘volunteer who 
has paid the debt of another, without any assignment or agreement for subrogation, 
beling under no obligation to make the payment and not being compelled to do so for 
the preservation of any rights or property of his own. B tas 

Subrogation is by redemption, and unless there is redemption, 
subrogation cannot take place, The person who makes the payment cannot, 
by simply paying the interest as it accrues or paying or discharging a portion 
of the interest which has already accrued, claim a right of subrogation. Ho 
must pay the entire amount of an inoumbrance which is senior to his own. 

Before one creditor can be subrogated to the rights of another, the demand 
of the latter must be entirely satisfied, so that he shall be relieved from all 
further trouble, risk and expense. , 

A.petition of compromise, in so far as it relates to properties in suit, does no 
require registration under section 17 of the Registration Act, and the decree, in so far 
a3 it gives effect to the settlement touching such properties, operates as regjudicata, If 
1t gives effect to the settlement touching properties extraneous to the litigation, the 
decree is, to that extent, without jurisdiction and is inoperative. In relation to these 
extraneous properties, the parties must fall back upon the petition itself, which cannot 
without registration effectively declare or create title to immovable property exceeding 


fs, 100 in value. Gurdeo Singh r. Chandrika Singh — .. sis 611 
Contentious Suit, Se Tranfer of Property Act, Sec, 52 S. as 563 
Contract, See Village Chowkidars Act, Sec 51 os de " 148 

—, freedam of, See Interest, right to ES 7 dee t 7 
Contract Act, Sec. 16; See Undue influence is - ^ 106 
———À——--, Sec. 69, See Money bad and received us E 59 
—— —  ———, Bee. 74, See Undue influence Se 106 
"Contract debt and judgment-debt, difference bise Ses Mortgage sult 815 

i Contract rate of interest, See Mortgage inate T e, 542 


Contribution suit—Oo-shargre making default im paying Government revenue, 
whether joint tort-feasors—Co-sharers, duty of—Buying in the benami of others, 
whether tortious against other oo-sharers. 

Co-sharers who default, in paying Government revenue commit no tort against 
other co-sharers. If they commit no wrong in defaulting and'are permitted to buy 
at the subsequent revenue sale, they commit no tort in buying benami. 

When a revenue gale is set aside by a Civil Court on account of irregu- 

Jarities, and one of the purchaserseis saddled with the costs, he can maintain 

a suit for contribution against the other purchasers, Lala Rambeyas 





; Lal v. Sheoji Singh a 64 
Conventional Subrogation, See Constructive iesatno T's "i 611 
Conversion, Sce Usufractuary mortgage.. P se EN -  " 658 

~ —+— of snit, when allowed, See Religions Hidowment Hae Ps vs . 627 


“as 
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Co-owners, lease by, Ses Partition e EN wi 7uuà 7^ 9v 

——--2—— , right to partition, Ses Partition € i 307 

——*-—- dispossession by—Some co-owner taking khas possession —GShare of veni 
Damages. : 


Where one co-owner takes exclusive possession of land which has been through a 
tenant ‘in the possession of all the co-sharers and had been yielding profits in the shape 
of rent to all of them, such co-sharer must compensate his other co-sharers for the loss of 


their share of the rents. Ram Sankar Bhaduri r. Jnanada Sundari Debya 267 
































Co-sharerg, benami purchase by, Sse Contribution suit oe ve “64 
-—, default by, in paying revenue, Sse Contribution suit ye ‘64 

; duty of, See Contribution suit "es "ss tos 64 

— , tort by, See Contribution suit Sas Ws s 64 
— ——— landlord, See Bengal Tenancy Act, Sch. III, Art. 3 " 650 
; Snit by, See Bengal Tenancy Act, Sec. 153 io 285 

Co-shebaits, made defendants, See Religious Endowment si T 527 
Costs in appeal, See Partition Suit, Costs ET T m 642 
Co-tenants, relinquishment by, See Landlord and tenant » V e9 
Court, duty of, granting sanction, See Clvil Procedure Code, Sec. 195 (4), (6) 919, 222 
; duty of, See Jurisdiction of Court... - - si 611 

; inherent power of, See Jurisdiction of Court ... nes T 611 

; jurisdiction of, See Jurisdiction of Court AE Jn dus Q1 
-———-, meaning of, See Criminal Procedure Code, Sco. 195 (1), (2) ooo 176 
——- meaning of, See Criminal Procedure Code, Sec. 476 os Ps 508 
, order of, Ses Oompromise vis ae in sv 176 
Court of appeal, no decision by, See Usufractuary mortgage .. E 653 
Court of Wards Act, Secs. 5, 35, 51, See Addition of parties m 434 
Court of Wards, manager, See Addition of parties T EET. 434 
Creation of tenancy; See Landlord and tenant am iis ve 9 
Creditor and debtor, See Undne influence ts -— sex 106 
Criminal Procedure Code, delivery of property, See Delivery of property 229 
————— —— — —— — —, Bec. 107— Object of proceedings under that seotion— 


Order set aside as improper. 


There being dispute between the xemindars on the one hand and the tenants on 
the other with regard to possession of certain land, the Deputy Magistrate instituted 
proceedings under section 143, Oriminal Procedure Code, between the parties and 
attached the land and made a temporary settlement thereof witha third party. One 
of the parties to the proceedings having moved the High Court, the proceedings were 
held to be defective and the Deputy Magistrate allowed them to'be dropped, holding 
that there was no further apprehension of a breach of the peace. The third party, 
however, remained in possession of the land and there being in the meantime a survey 
and settlement of rights in the village, the Settlement Officer recorded them as being 
persons in possession. and the zemindars apparently acquiesced in the arrangement. 
The tenants, however, attempted to interfere end weee eventually bound down under 
section 107 of the Criminal Procedure Code : how » 

Held, that proceedings under section 107 of the Criminal Procedure Code . 
taken under such circumstances were based on a misunderstanding of the P 
reul position of the parties and, therefore, could not be maintained, Maigh n 

: A e  LalBingh.r Ambica Jha m 447 
. 


728 Tin dALOUTEA LAW JOURNAL. (Von. V 


Criminal Procedure Code,..Sec. 107—7rial of opposing factions in one 
proceeding, illegal. e 


Two opposing parties to a proceeding under section 107 of the Criminal œ 
Procedure Code, cannot be proceeded against and bound over in one 
proceeding. Kamal Narain Chowdhury v. The King Emperor 231 
—————,f8ec 195 cl. (1), b)— Ont, meaning of. 

The term ‘ Court! as used in section 196, cl. (1), (b) of the Code of Ori- 

‘minal Procedure, is not confined to the Judge who tried the case or the 
appeal, as the case may be, but also means and includes the successor in 
office of such Judge ; & sanction for prosecution granted under this section 
by such successor is valid in law and is not defective for want of jurisdiction. 
Lalit Mohan Pal, In the matter of si 176 


—————— ———.——^, Sec. 195, Sub-secs. (4) and (6)—Sanotion to 
proseoxte, defectice, illegal—Oourt granting sanction to prosecute, duty of— 
High Court, power of interference with order of — subordinate Courts 
granting sanction. 





A sanction for prosecution should be in express terms and should strictly comply 
with the provisions of the law on this point, Where the eanction does not specify 
the Court or other place ia which or the occasion on which the offence was committed 
or does not apecify the offences which are alleged to have been committed by the person 
to be prosecuted, as required by section 195, sub-section (4) of the Code of Oriminal 
Procedure, and it is therefore, impossible to say exactly what offences are imputed to 
him and in connection with what deed he is charged with having committed them, 
the sanction is bad in law and ought to be revoked. 


In granting sanction, it is the duty of the Court to find whether the acts of the 
person to be prosecuted, were done bona fide or malafide ; it should not grant sanction 
to prosecute, unless it is convinced that the person had acted mala fide, and that he 
had committed the offences for which he was to be prosecuted. It cannot relegate 
this duty to the Court trying the accused. 


Whero the Courts which have granted sanction are subordinate to the 

High Court, the High Court has power to interfere under sub-section (6) to 

section 195 of the Code of Criminal Procedure. Habibar Rahaman *. 
Khoda Bux  .. He 219 


Se ——— ———— ——— ——— ——— , Sanction. to prosecute, 
defectice, illegal—Oourt granting sanction, duty of — High Court, power of nter- 
Serence with order of subordinate Courts granting sanction. ` 

Under section 195, sub-section (6) of the Code of Criminal Procedure, the High Court 
has the power to interfere with the order ofa District Judge affirming the sanction 
granted by a Munsiff and not revoking it. 


In granting sanction for the criminal prosecution of any person, the 
Judge who grants such sanction should comply strictly with the terms of the 
law. Where the sanction does no? specif} the place where and the occasion 
on which the offences were said to have been committed, as required by law 
the sanction is defective and ought to be revoked, eren if the facts may i 


We gathered by implication. Girja Sankar Roy +. Bihode Sheik —... 222 
—— —, Bec. 337, See Approver ..., aus ^e 224 





` 
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Criminal } rocedure Code, Sec. 307.—Jwdgment, what it showld contain— 
Imperfect fudgment— Acquittal, set aside. The High Court should not 

interfere with an order of acquittal unless there has, been a miscarriage 

of jistice. Where, however, the judgment of a District Magistrate 
acquitting on appeal an accused person, was so meagre that it was impossible 

to form an opinion as to the merits of the case or to say whether there has 

been à miscarriage of justice or not, the High Court, on the application of 

the complainant, set aside the order of acquittal and directed the appeal to 

be reheard. Rupa Mandal v. Keshab Mandal ... e one 452 
—— —— Bec 476,— Court", meaning of. 

Held, (Per Maclean C. J , Harington, Brett and Mitra JJ.)—The expression ‘Court’ 


in section 476 of the Criminal Procedure Code, means the particular Judge who heard 
the cage, and does not include his successor in office. 

Per Geidt J.—Section 476 contemplates that the officer before whom the alleged 
offence takes place should make up his mind then and there to order a prosecution. 
It would not matter if the actual order be passed by his successor in office, if the 
previous officer had left some indication of his opinion to order & prosecution. An 
order under the section would be bad if it were passed after a long time, even if¢he 
presiding officer had remained the same. 

Per Curiam: The case of Jn the matter of Krishna Gobinda Dutt 
was rightly decided. Begu Singh v. The Emperor s wo we 
» Sec. 517,— Restoration of property—Property in Court— 

No offence committed. 
Under Sec, 517 of the-Criminal Procedure Code of 1898, the Court before 
which any property has been produced, has jurisdiction to order that it be 
restored to the true owner, even though no offence appears to have been 











committed in respect of it. Russool Bibee v. Ahmed pees ie 44 
Current Coin, See Tender... ste 270 
Current Year, meaning of, See Berenis. Sale Law, Sec. 5 ves - 425 
Custom, of A/«/A, regarding succession, See Religious Endowment * "T 527 
Damages, See, Co-owners, dispossession by a ar & 267 
———-—,, measure of, See Land Acquisition Act... tee - 669 
— , Buit for, See Constructive Res judicata... m ite 192 

—, unforeseen, Ses Land Acquisition Act  ... m m 669 
Dasturat, meaning of, See Malikana — ... A cas a 319 


Date of birth, Zeidence— Question of ois sink of adcocates, 
It is difficult in India to prove such facts as the date of birth after a 
: lapse of many years, and it is unreasonable to require such a class of evidence 
as would justly be demanded in England, But the evidence must be such as 
to carry reasonable conviction to the mind, Nawab Shah Ara Begam r. 


Nanhi Begam ave 4 

Dayabhaga, and Mitakshara, See Hindu Law, Partition ade os 417 
Death, of a person, presumption as to time, See Evidence Aot, Bec. 108 ... 649 
Debt, if binding on sons, See Mortgage by Karta”... Ou ee 44] 
—— -, Mitakshara, See Hindu Law, survivorship aes en eae 38 
Decision, effect of, See Usutructuary mortgage e ids WA 658 
—-—, settling rent, See Bengal Tenancy Act, Sec. 52 ina se t0 
. FO applicable, See Mortgage by father Pa a 569 
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Declaration, Suit for, See Usufructuary mortgage ... FT .. | 658 
— — — ———, See Religious Endowments Act, Sec. 18 m -e 64l 
« Decree, wrong in law, See Provincial Small Cause Courts Act, Sec. 25 — ... 418 
—— —— Against father, Se Civil Procedure Code, Secs. 234, i214 T S491 
Decree-holder, See Oivil Procedure Code, Secs, 214, 310 A "s nm 204 
——————.—., purchase by, See Limitation Act, Sch. IT, Art. 144 ae 55 
—— —— — —, right of, See Hindu Law Survivorship e Gs oS AB 
Default, See Civil Procedure Code, Secs. 102, 103, 157, 168 — ... 260 
Defence, which might and ought to have been taken in formal trial, Sce 
Constructive resjudicata: "S as 192 
Defendants, one of several, See Civil Procedure Code, Sec. 108 we 202 
Definitions, if exhaustive, See Bengal Tenancy Act, Sec. 5 see oe 522 
Definition of Shares, See Hindu Law, Partition +» 417 


Delivery of property, order directing —BMerely upon cnin illegal — —Criminal 
Procedure Coda (Act V. of 1898.) 

An order passed by a Magistrate directing delivery of property to the complainant, 
merely upon a complaint that some accused person was detaining it unlawfully, is 
illegal. 

9? The High Court as a Court of Revision set aside such an order, but 
declined to make a further order for restoration, on the ground that it would 


be illegal to do so. Nur Mohamed Jakariah v. Jafar Meher Ali — .. 229 
Delivery of possession, Se» Transfer of Property Act, Beo. 54 ver 390 
Demand for rent, if recognition, See Ejectment Suit S we 181 
Deposit in Court, effect of, See Tender e - "T 270 
Detachment, See Ohowkidari chakran lands E ed bis 299 
Determination, of tenancy, See Adverse possession ia we 62 
Digwar, Lease by, See Minerals, right to oes ies is 588 
— ——, right of, See Minerals, right to E vee ER 588 
Digwari Jaigir, nature of, See Minerals, right to f a Y rss 583 
——-— teruro, if analogous to Ghatwali, See Minerals, right t to - 583 
Discharge, See Approver ade - ses s qs 224 
Dishonestly, See Penal Code, Sec. un E T we 454 
Dishonest intention, 8ee Railways Act, Secs. 68, 112 eu - 47 
Dismissal, See Civil Procedure Code, Secs, 102, 103, 157, 158 ... e 2060 
Dismissal for default, See Civil Procedure Code, Seca, 566, 568 D 947 
—————-of suit, as to party added, effect of, Se Civil Procedure 

2 Code, Sec. 32 s 242 
Dispossession, See Co-owners, disposseasion by dé APA 267 
— — — — ——, meaning of, See Civil Procedure Code, Secs. 662, 564  .. 71 
——-—— — —— of tenant, Ses Adverse possession... oe sea 62 
Dispute as to land, See Criminal Procedure Code, Sec. 107 sae aie 447 
District Judge, power of, Bee Jurisdiction of Court oad a 611 
—_—_—__-—_—__, sanction of, See Receiver ver -— 270 
——— —— ——, Transfer of case by, See Jurisdiction of Court .. 611 
District Registrar, power of, See Registration Act, Secs, 35, 73, 74, 75, 87 188 


Documents, asserting genuineness of, See Penal Code, Sec, 471... us 454 

:—Fridence Aot (Tof 1872), Secs. 11 (b), 13— Recitals in documents, 

' 4f and when admissible, against persons not parties to tRe deeds. ; : 

“Per Rampini, J.—Documents, for instance, a deed of sale and a mortgage deed, . 

as in this case, though not inter partes, containing ‘recitals that a partigular land 
. 
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Documents—( Contd.) 
belongs toa particular howla which is in question, are admissible in . evidence under 
elther section 11 (3) or 18 of the Evidence Act, although thay are not conclusive or 
bindingfevidence and may be very weak evidence or even of no weight at all. 

Per Geidt J.—Documents containing recitals that a particular plot of 
land is included within a particular howla, though not inter partes, are admis- 
sible in evidence under section 18 of the Evidence Act, as transactions by 
which the right to hold the land ns part of the Aotla is recognised, and 
particularly when the existence of that right is & question raised in the 
case and is & relevant fact, Dwarkanath Bakshi v. Mukundu Lal  .. 55 





. Double taxation, if legal, Ses Mine royalty ets - 148 
Drainage charges, recovery of, See Bengal Drainage Act, ach 42, dg ne 19 
Due diligence, Sse Limitation Act, Sec. 5 ES tes 880 
Durputnidar, right of, See Village Chowkidars Act, Bec. 5l .. As 148 
Ejectment, Ses Minerals, right to FS fe ies iue 583 
—-—, See Service tenure ase p ex 53 
——- ; liability tp, See Bengal Nano Act, Bec. 5 AR 522 
——-——-Noties to quii—Tenancy—Purchaser—Trangfer of Property y ae (IV 

of 1882), Secs, 108, 108 Ol. (j). . 


Under Bec. 108, Cl. (j) of the Transfer of Property Act,a lessee, in the absence 
of a contract or local usage to the contrary, may transfer absolutely the whole or 
any part of his interest in the praperty. 

A purchaser of the tenancy from the legatee of a deceased tenant is not » 
a trespasser but is a lessee within the meaning of Seo. 108 Cl. (j) of the : 
Transfer of Property Act and is entitled to a.notice to quit as provided in 
Seo. 106 of the Aot, Habul*. Kashimani Debi ... " B 205. 
————.—— Suit, converted to redemption, See Shebait 35v sd 527 ' 
— — ———, Notice to quit, if and when swoessary— Tenant, status of — Tenant 

Jrom year to year—Tenant-at-will—Reoognition by landlord-- Demand for rent, 

if swfficient— Bengal Tenancy Act (VIII of 1885) Ohs. Va & VI, Seos. 108B 
and 116—Record of Rights, entry in, affect of —Presumption, vebuttable— Plaint, 
misconstruction of —Seoond appeal — Admission —Proprietor's private lands. 

Although under section 108B of the Bengal Tenancy Act every entry in a Record 
of Rights duly published is to be presumed to be correot, the presumption is a 
rebuttable one, s 

A misconception and misconstruction of the scope and effect of statements made 
in a plaint and a decision arrived at on such misconstruction by a Judge of facts, that 
there is an admission by the plaintiff, would give jurisdiction to the High Court in 
second appeal to interfere. 

A demand to give up possession coupled with a demand to pay the produce of the. 
land or the price thereof is not a demand for rent and cannot be regarded asa 
recognition by the landlord of the person from whom the ‘demand is made 
as his tenant, 

A suit for ejectment of & tenant cannot be maintained ünless the tenancy has 
been determined, that is, unless there has been a previous notice to quit or a demand 
for possession. Whether a mere demand for possession is enough in a particular case, 
or whether a notice to quit, verbal or written, is necessary depends upon the status 
of the tenant. . ` 

. If the defendant is a tenant from year to year, he is entitled to a reasonable 
notice to duit. . : 
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Ejectment suit—{ Contd.) 
` Per AMookerjoe, J— A mere demand for rent is not sufficient to create the relation- 
ship of landlord and tenant which isa matter of contract assented to by both parties ; 
it is at most an offer of a tenancy. A tenancy is not necessarily constitute® unless 
there is an acceptance of the offer made by the landlord on the part of the tenant and 
an attornment by him to the landlord. 


The provisions of Chapters V and VI of the Bengal Tenancy Act are not inappli- 
cable to all tenancies in proprietor's private land: ; they do not apply only when ft is 
proved that the land ig held under a lease for a term of years, or under a lease from 
year io year. ' 

A notice to quit, whether given by the tenant or the landlord, need not be in 
writing ; a verbal notice is considered sufficient, especially when the lease is verbal. 
It would be otherwise, if there is statutory provision for a written notice to quit, or the 
contract between the parties provides for such written notice. 

The strict rule that averments not traversed must be taken to be 
admitted, is not applicable to pleadings in the Indian Courts. Deonandan 





Pershad v. Meghu Mahton  . >» s 181 

Erroneous order of remand, See Civil Procedure Code, Secs, 562, 564... 71 
Estate under attachment, Sve Revenue Sale Law, Sec. 5 e Sad 425 
Estoppel, See Hindu Law, Adoption naa m es s 116 
, See Mine royalty ... ai, To M oe 148 

, See Mortgage suit ... he sss m "x 95 
—--—— by conduct, See Bengal Tenancy Act, Sec. 5 er D 022 
Evidence, Se Hindu Law, Adoption  ... s 83 es 115 
Evidence. Act, Secs. 11 (b), 13, See Documents .., dee - 56 
———, Secs. 24, 183, See Approver Em ee m 224 

» Bec. 99, See Interest, right to ios ass i T- 





. Sec. 108—Presumption as to death—Person not heard of for seven 
years—Time as to when presumption arises— Onus. 


Section 108%! the Evidence Act makes provision for the question whether a man 
is alive or dead, that is, whether he is alive or dead when the question is raised, and , 
not whether he was ‘alive or dead, at some antecedent date; the law raises no 
presumption as to the ¢ime of his death, and the resumption that may in certain circums- 
tances be raised is a presumption that the man 18 dead when the question is raised 
and not a presumption that he was dead at some antecedent date. 

It is on the person who alleges that the person was dead at some 
antecedent time to prove that fact by evidence Fani Bhusan Banerjee 





v, Surja Kanta Roy ET e 649 

; Sec 155 (8), See Advocate s E 128 

, admissibility of,eSee Advocate ios in T 123 

i, admisibility of, Sse Documents on Er or 55 

——_——, of birth, See Date of birth eT Pu ET 4 

, of marriage, See Marriage, proofof ... A D wei 1 

Excess area, rent for, Sea Bengal Tenancy Act, Sec. 52 Vs m 538 

Exclusive possession by Co-owner, See Co-owner, dis-possession by i 257 
Execution against son, of decree against father, See Civil Procedure Code, 

e Secs 234, 44... i b ^ oss duo C * ds a 491 


Xxecution of decree, See construction of judgment — m xu 25 
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Execution of decree, See Limitation Act, Sch. II, Arts 178, 170 E 289 
—— — ———, proceedings, striking off, Ss Hindu Law, Survivorship M: 80 
— —3$- - , substitution, Sze Hindu Law Survivorship m 80 
Exparte decree, setting aside, Sse Oivil Procedure Code, Sec. 108 e 202 
Exparte order, See Limitation Act, Bec. 6 380 

“ EXPHESSIO UNIUS EST EXCLUSIO ALTERIUS ? qe Bengal 
Tenancy Act, Sec. 26 ves see TC 457 
Extention of time, See Limitation Act, ‘See, Bos T" s 880 
Extinction of security, Sea Consrtuctive res judicata ws d 192 
Family necessity, See Mortgage by Karta is A Wu 441 
Father, righta of, See Hindu Law, Sarvivorship e n its 80 
Female, if can be Mutwal, Ses Mabomedan Law, Will "is x 134 
Ferry, loss of, See Land Acquisition Act - s RA "m 669 
Finding of fact, See Second Appeal — ... - a e. 55 
Forfeiture, Sse Lease, construction of ., m ise ee 208 
Fraud, Sve Suit to set aside sale T" ME "n pes 328 
—— -—, different from that alleged, S2¢ Usufuctnary mortgage aa 663 
—— -—, See Certificate sale, seting aside ... ss is + 385 
Fraudulently, See Penal Code, Sec. 471 saa ki I 454 
Fraudulent intention. See Railways Act, Secs. 08, 112, se Sis 47 
Full Bench, decision of, See Mortgage by father — .. set es 569 
General Acts, Ses Railways Act, Secs. 68, 112 ihe 47 
—— — Clauses Act (X of 1897), Sec- 26, Ses Railways Act, Bees. 68, mo d 
Government, consent of, See Minerals, right to tes we E 583 
i ~. ———, if necessary party, See Minerals, right to T" $e -583 
——-—, rights of, See Minerals, right to ui sis " 583 
Guardian, See Addition of parties es m tee e 434 
542 


—--— , power of, See Mortgage m 
ad aor. appointment, how long continues, See Addition of 


— 





parties - 434 
piercer of Siena of non-occupanoy — Beo Bengal A Act, 
Sec %8. m its T ses 457 
. High Dodst; ipe to, See Kosa from Sambalpur -D50 
, interfering with order of acquittal, See Criminal Procédure 
Code, Seo. 367 T - ass 452 
: power of, See Criminal Procedure Code, Sec, 195 "m (6)  .. 219,222 








~ to make vules— Letters. Patent, 2865, clause 12, power tu grant 
leave utider — Rule delegating such power to Registrar, uitravires, 

An order granting leave to sue under clause 12 of the Lelters Patent has been 
uniformly regarded as a judicial act, and the order hgs been treated as a judgment 
appealable under clause 16 of the Letters Patent. 

Rule 515A framed by the High Court, in so far as it authorises the Registrar or 
Master to grant leave under clause 12 of the Letters Patent is sltravires, 

Leave of the Court should be obtained béfore tife "institutign of the suit, 


Laliteswar Sing v. Rameswar Sing... Si 405 
High Court, revision by, Sea Provincial Small Cause Courts Act, Bec. 25. ., 418 
High Court Rules, Ch. V: Sec. 6, See Mortgage bg father — ... bgp 


Hindu Law--Aüoption—Pleadings esses Eridence-— Prof, burden odnie 
. dion Estoppel, 
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Hindu Law—Adoption—(Oontd.) 

Under the Hindu law, a boy who has been adopted, ceases by virffe of that 
adoption, to be regarded as the son of his natural father, and becomes, for the | purpose 
„of Inheritance or succession, the son of his adoptive father, 

Where in the conrse of the litigation in the Court of the Subordinate Judge, the 
defendant at an early stage, without protest or objection on the part of the.plaintiffs, 
made the case that M had been adopted by K, and deeds under the hands of M and his 
natural father, containing express Statements to that effect, were given in evidence 
by the defendant, and evidence was given by and on behalf of M to explain away the 

"admission contained in these instruments, and no suggestion was made on behalf of the 
plaintiffs that they were taken by surprise, and no application made that the pleadings 
should be amended or a new issue framed : 

Held, that although a definite issue should have been framed upon the question of 
adoption, and the matter thus put beyond all controversy, still as there was no ground 
for the suggestion. that the plaintiffs were not fully informed that the question of 
adoption would be raised, it was most undesirable at this stage to frame a new iasue 
on the point and submit it for trial to the Subordinate Judge. 

As against the party making an admission, what the party himself admits 
to be true, may reasonably be presumed to be 80. No doubt, in & case where 
the defendant is not a party to the deeds containing the admission, and there 
ia, therefore, no estoppel, the party making the admission, may give evi- 
dence to rebut this presumption, but unless and until that is satisfactorily 
done, the fact admitted must be taken to be established. Rani Chandra 

Kunwar . Chaudhri Nurpat Singh i 115 
~, Validity of— Consent. of  kinsinen— Misrepresentation —Inde- 
pendent judgment, exercise of. 

„A Hindu widow, at the time of adopting a son, asserted that her husband had given 
her orally permission to take a boy in adoption. But at the same time, as a second 
and corroborative authority, she obtained a deed of consent executed by some of her 
kinsmen, One of the nearest ‘Kinsmen, however, was not consulted and his consent 
was aot procured, In a suit brought by the nearest reversionary heirs, including ona 
of the signatories to the deed of consent for a declaration, that the adoption was invalid 
on the ground that the widow had not the requisite consent of either the husband 
or of his kinsmen, both the Courts below held, that the widow had failed to establish ; 
that any permission to adopt was given by the husband : 

Heid, that the failure of the widow to prove the husband's authority entered 
deeply into the question abont the kinsmen's consent, as in obtaining such consent 
she represented herself;to have received her husband's authority ; and that such consent 
must be taken to have been given, notin the exercise of an independent judgment 
on the expediency of the proposed adoption, but rather ag the ratification of what 
must be taken to be the non-existent authority of the deceased husband, 

] Heid further, that the widow was not justified in omitting to ask for 
the consent of one of her nearest kinsmen, and the adoption was, therefore, 
invalid, J onnalagadda Venkampa v. Jonnalagadda Subrah- 
` manjam u A 140 
Hindu Law, alienation by widow, See Hindoo widow, alienation 22 334 


Hindu Law—J oint faxnily— Partition— Nuoleus—Seprate estatc— Onus, 
In a suit for partition of the joint family property, where the family 
lived joint, in one house and there was a nucleus of joint property, the onna’ 
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Hindu Law—Joint family—(Contd.) 
is on he party setting up a case of -separate estato. Anandrao 
Ganpatrao v. Vasantrao Madhavrao Js 883 

, Mütahshara Sohvol—Partition—Ancestral property— 

Separate estate— Onus— Will. 

G,a Hindu, governed by the Mitakshara School of law died in 1849, leaving 
him surviving three sons and considerable property both in land and securities for 
money. The property left by G with its accretions was held jointly by his three sons 
from the time of his death in 1849 until 1866 in which year, a partition of the joint 
estate was made between the three brothers. After the partition, D, one of the three 
brothers lived with his own sons as members of a joint family, and his song, when 
they became of age to earn their own living, gave the pay which they received to 
their father with whom they lived and by whom they were supported. D died in 1894, 
after holding various offices under the Government and earning large sums of - 
money by his own skill and labour, and leaving a Will by which he Jeft the bulk of his 
property to his eldest son. In a:suit brought iby the other sons of D against their 
eldest brother to set aside the Will made by their father as being invalid and void 
according to Hindu Law : 

Held, that the share taken in 1886 by D was ancestral property as between him 
and his sons who from the moment of their birth acquired an interest in it, And as 
after the partition, he and his sons lived together as a joint Hindu family until the 
time of his death, he had no right to dispose by Will of this part of the property. 

As there -was considerable nucleus of ancestral property in the hands of D after 
the partition, the onus was on the defendant to prove that the subsequently acquired 
property of D was his separate estate. 

In cages where there is but one common stock of the whole family into 
which each member throws what he may otherwise have claimed as self- 
acquired, the property purchased by or with the assistance of the joint 
funds, is joint property of the family and not of any particular member of it. 




















Lal Bahadur v. Kanhaia Lal bas B40 
Hindu Law, Mitakshara, Se Oivil Procedure Code, Secs. 234, 244 —— |... 491 
, See Mortgage by father is tee 569 


—-—— —— Muth, Religions Erdvwment—Mohuntshiz —Succession—Lashari, Vaish- 
navas—Ohela, somination— Bhandara ocremony. ; 
In the asthal Raghubi Ohak alias Rampati of the Laskari Vaishnavas, on the 
death ‘of a mohunt, a chela succeeds if there is one, and if there be more than one, & 
successor is appointed by the mohunt from among the chelas. g 
Where, therefore, a person was the only ohela of the deceased mohunt ` 
and had been appointed to succeed his guru by the due performance of 
ceremonials and when he has performed the sradh and cremation ceremonies 
of the deceased. he is entitled to succeed as mohurft in preference toa 
gurubhai of the late Mohunt, even though the bkandra ceremony has not 
been performed by him. The bhandara is purely a formal ceremony which 
neither confirms nor creates title. Satyadgo Dasg v. Santoke Dass ns 360 
, partition, Dayabhaga and Mitakshara—Joint family— Definition. of 
shares. Unlike those governed by the Mitakshnra, in families governed by the 
Dayabhaga, the mere ascertainment and definition of the shares of the mem- 
bers of a jolut family gives no indication of their having ions Mad 
: Cast & partition, . : ZEE 
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Hindu Law, partition—( Contd.) 

A solenama by which the members of a joint Hindu family governed by 9 
the Dayabhaga, got their shares defined, did not effect & severance, more e 
especially as it was a deed executed by brothers and no distinct-share was  - "AE 


nllotted to the mother. Bata Krishna Goswami v. Gopal Krishna  .. 417 











-, Mother, share of — Reversion—Right to sue, survival, 
The right of the mother to a share of the father’s properties on a partition among 
the sons is in lieu of maintenance and such share on her death reverts to the sons. 
Where the mother brought & suit against the sons for her share of certain Government 
Promissory Notes which had been partitioned amongst themselves by them: i 
-Held, on her death, the right to sue did not survive in her execntor, 
Tripura Sundari Debi v. Dakhina Mohan Roy .. oi 810 
Survivorship,—Vitekshara—Heecution proceedings, substitution of 
heirs—Legal representatives— Code of Civil. Procedure (Act XIV 1882), Seo. 244 
—Striking off of execution proceedings—Attachment, continuance of—Sale 
proclamation, issue of, during tha lifetime af judg ment-debtor— Remedy of persons 
claiming by survivorship—Deoree-holder, right of, if can be defeated—Regular 
© suit, maintenance of — Estate of deoeased judgment-debtor, if assets in the hands 
of such persons. 








Even if an execution proceeding is struck off, it does not necessarily destroy the. 
attachment, and it may be open to the decree-holder to revive the execution proceeding 
and continue it from tho point where it had previously stopped, 

An order striking off the execution proceedings and at the same time maintaining 
the attachment for a limited time passed in the presence of the judgment-debtor - 
without any exception on his behalf, even if irregular, and whether or not it might | 
have been sufficient for the purpose of avoiding an intermediate alienation, in favour of: 
a bona fide purchaser, cannot be questioned by the judgment-debtor and the attachment 
continues to be effectual as against him. 


Even if there had been no attachment or n defective attachment, but a valid 
order for sale bad Been inade during the lifetime of the judgment-debtor, the: effect: 
will be as that of an attachment foliowed by an order for sale, = 

The right, title and interest of a Hindu father in a joint family estate under: the 
Mitaksbara Law can be attached and sold ín execution of a decree obtained against 
him personally and the purchaser at the execution sale of such share is entitled to 
aBcertain the same by such partition as the judgment-debtor might have compelled 
before the alienation of his sharo took place. If the judgment debtor dies during the. 
pendency of the execution proceedings, and if the execntion proceedings have gone so 
far as to constitute in favour of the judgment-creditor a valid charge upon the joint. 
estate, to the extent of the undivided interest of the deceased, the rights of the creditor 
cannot be defeated by the death of the judgment-debtor before the actual sale, and 
the creditor would be entitled to continue the execution in respect of the share which 
has been already attached and ordered to be sold, although it has passed to the other 
members of the family by survivorship. 


. 

If, on the other hifnd, no proceedings have been taken to enforce the debt in-the- 
father's lifetime, his interest in the property would survive on his death to his sons, so 
that it cannot afterwards be reached by the creditor as asségts in their hands, p 

© Property under attachment mif$t be considered as in the custody of the law; an 
attachment does not abate on the death of the judgement-debtor and his death does 
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Hindu Law, Survivorship—(Coxtd.) 


not vender it necessary for the decree-holder to take any steps to keep in force an 
attachfhent made in the lifetime of the judgment-debtor, 


Although en attachment only prevents alienation and does not confer any title, 
the property attached being in the custody of the law, persons who claim to take it, 
must first satisfy the demand for the ultimate satisfaction of which it has been seized 
by the Court at the instance of the judgment-creditor. 


The term 'representative' has not a limited signification and means a representative 
in interest. 


The transferee of the interest of the judgment-debtor, in order that he 
may be clothed with the legal character of his representative, must be bound 
by the deoree, that is, must be liable to have the decrce executed against him, 
or against property in which he has an interest, If the decree can be 
executed against him and if he will be affected by the gale, he isa 
representative Peari Lal Singh v. Chandi Charan Singh sus 80 


Hindu Widow, alienation,— Hindu Law— Widow's estate, alienation void or voidable 
—Limiation Aot (XV of 1877), Sch. IT, Arts. 01, 140, 141—Suit to sol 
aside instrument. 


A Hindu widow is not a tenant for life, but is owner of her husband's property 
subject to certain restrictions on alienation and eubject to its devolving upon her 
husband’s heirs upon her death, But she may alienate it subject to certain conditions 
being complied with. Her alienation is not, therefore, absolutely void. but it is prima 
Jacie voidable at the election of the reversionary heir, He may think fit to affirm it, 
or he may at his pleasure treat it as a nullity without the intervention of any Court 
and heshews his election to do the latter by commencing an action to recover 
possession of the property. There is, in fact, nothing for the Court cither to set aside 
or cancel as a condition precedent to the right of action of the reversionary heir. 


A suit by the reversionary heirs for possession of immoreable property on the 
death ofa Hindu female is governed by Art. 141 of Sch. IL of the Limitation Act, 
although the plaintiffs might by their plaint pray for a declaration that a certain lease 
executed by the widow in her life time have become inoperative as against them 
since her death. It is not necessary for the plaintiffs to have the lease set aside and 
Art, 91 of Sch. II of the Limitation Act does not apply to such a case, 


Bijoy Gopal Mukerjee v. Krishna Mahishi Debi ite 334 
Hostile claims, See Adverse possession... i 5t sia 62 
Illegal inducement or threat, See Approver 3s is e 224 
Immoral purposes, See Mortgage by Karta -" " ne 441 
Impeachment of Sale, See Civil Procedure Code, Sec. 291  ... a 188 
Imprisonment, nature of, See Civil Procedure Code, Seo. 359 NN 445 
Income, See Mine royalty En sa i. - — «148 
Income Tax Act, Secs. 4 & 5, See Mine royalty ... aa ése 148 
Increased interest, See Undue induence * ts "i m 106 
Indian Coinage Act, Se Tender  .. 7 bes 270 
Indian Coinage and Paper Currency Act, See Tender est sa 270 
Indian Paper Currency Afct, See Tender vw - on 279 
Infant, See Compromise 2 : vs Tn ts 175 


Iuheritahco, Bee Hindu Law, Adoption asd ^s TR 115 
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Intention of parties, See Construction of judgment ee - 25. 
———————— ———, Bee Lease, construction of... ae Ay . © 208 
— — — — — ——, See Village Chowkidars Act, Sec. 51 e. 148 
Interest, Ses Constructive resjudicata ... & - .. © 8 
————-—, See Mortgage suit ... E tee Ta ve 315 
——, See Payment of rent air ses ies TM 69 
, liability to pay, See Mortgage ... mm m A 542 
, reduction of, See Mortgage — .. is E ius 542 
——. —, when ceases to run, See Tender wd E s 270 


Interest, right to—Agreement of parties —Usury Laws Repeal Act (XXVIII of 
1855)—Negotiable Instruments Act (XXVI of 1881), Seo. 80— Freedom of contract 
—Hundi, suit on. 

Section 80 of the Negotiable Instruments Act does not deprive those dealing with 
such instruments of the freedom of contract possessed by other contracting parties, It 
confers a right to interest and does not take away such a right otherwise existing. 

If there is an agreement between the parties for payment of interest at 
a rate higher than that given by the section, such agreement will be enforced. 


























° Goswami Sri Ghanshiam Lalji v. Ram Narain s 7 
Interest, until actual realization, Sea Undue influence ; 106 
Intermediate tenure, avoidance of, See Bengal Tenancy Act, Seu 105, 106 67 
Irregularity, See, Civil Procedure Code, Sec 291 ... e 2n 188 
Issues, See Hindu Law, Adoption see ve ET $e 116 
Joint family, See Hindu Law, Partition s dz s 417 

— ———4 Bee Mortgage by Karta ... si A 441 
Jointness of family, presumption, See Hindu us Joint family .. 838,840 
Joint owner, See, Certificate sale, setting aside ast veu às 385 
Joint trial, See Criminal Procedure Code, Sec. 107 ... TE it 231 
Judgment, contents of, See Criminal Procedure Code, Sec. 367 ... " 452 

, requirements of, Ses Civil Procedure Code, Secs. 551, 574 oe 848 

Judicial Commissioner, Central Provinces, See Appeal from Sambalpur 550 
J udgment- -debtor, death of, See Hindn Law, survivorship DA wae 80 
— — , right of, See Civil Procedure Code, Sec. 291... sb 188 

— , See Civil Procedure Code, Secs. 244, 810A  ... ie 204 
Jurisdiction, See Advocate E x T "T 130 
—— , Appeal, See Appeal from Sambalpur eM - 550 
—— —.—— ———, See Suit for restitution of conjugal rights ies sad 400 
———— —— ——, objection to, Ses Jurisdiction of Court ess $us 611 
——-———-— of Court, See Criminal Procedure Code, Sec. 517 s 44 
—— — — — —— ., See Civil Procedure Code, Sec. 859 T e 445 
— —— -——-, See Land Acquisition Act . € 801 
= of High Courf, See Provincial Small Cause Courts Act, Sec 25 413 
—— , ouster of, Sea Land Acquisition Act ... d ee 669 
———-. , What constitutes, See Jurisdiction of Court ves des 611 





Jurisdiction of Coupt,—J3/o:'g8ge, suit to enforce— Assignes of or purchaser from 
mortgagee—Jurisdiotion, question of, if may be taken for the first time in appeal 
— Civil Procedure Code( Act XIV of 1882), Sees. 13, 25, 562— He-tramsfer of a 
case withdrawn by Distriog Judge after remand- Code, if ewhaxstive—Court, 
inherent powers of — Court, duty of, to set right wrong done to suitor—Jurisdiction. 
what oonstitutes—Jurisdiction, waiver of, by consent or conduct. s 

e 


Vor. V.] INDEX OF CASES. 189 


Jurisdiction of Court—(Contd.) ] 

An @bjection that a Court has no jurisdiction to adjudicate upon a matter, raises 
a questjon of jurisdiction and as such it may be allowed to be taken for the firat time 
in apptal, although it was not suggested at any earller stage of the proceedings. 


When once a District Judge withdraws a suit to his own file for trial, he is not 
competent, under section 25 of the Code of Civil Procedure, to re-transfer it to the 
Court from which the case had been withdrawn, but, he has inherent power, to do so 
when the interests of justice require it. 


Quaere : Whether section 95 of the Code of Civil Procedure has application to & 
case remanded under section 562 of the Code? 


- The Code of Civil Procedure was not intended to be, aud is not, exhaustive. 


The Courts in this country have, in matters of procedure, powers beyond those 
which are expressly given by the Oode'of Civil Procedure which binds Courts only 
in so far as it goes; the powers of the Court are not rigidly circumscribed by the 
provisions of the Code, and the Court has inherent power to make a particular order 
which is essential in the interests of justice, even where no section of the Code can be 
pointed out as direct authority for it, when its decision is based on sound general 
principles and is not in conflict with them, or the intention of the Legislature. 

To proceed to recall and cancel an invalid order is not simply permitted to, but it 
is the duty of a Judge who should always be vigilant not to allow the act of the 
Court itself to do wrong to the suitor. d 


Jurisdiction is the power of a Court to hear and determine a cause, to adjudicate 
or exercise any Judicial power in relation thereto. 


It is only when a Judge or Court has no jurisdiction over the subject 
matter of the proceeding or action in which an order is made or a judgment 
rendered, that such order or judgment is wholly void, and that the maxim 
applies that consent cannot give jurisdiction; in all other cases, the objection 
to the exercise of the jurisdiction may be waived, and is waived when not 
taken at the time the exercise of the jurisdiction is firat claimed. Gurdeo 


Singh e. Chandrikah Singh E ine ai 6ll 
Karta of joint family, mortgage by, See Mortgage by Karta ... m 441 
Kinsmen, consent of, See Hindu Law, adoption... ais T 140 


Land Acquisition Act—JVotice, validity of—Ouxster of jurisdiction — Civil Court— 
Proceedings taken piecemeal—Damages which vould not bo forcseen — Limitation 
Act (XV of 1877), Soh. II, Arts. 17, 18, 120—Limitation—Forry—Com pensation 
for loss—Measure of damages. 

The notice under the Land Acquisition Act must contain the material facts which 
would enable the land owner to identify the land intended to be taken up. Where 
therefore, the land to be acquired is affected with a franchise, a description of the land 
simply is inadequate and the franchise should also be described. 

Where the Statute provides a certain period of time within which claims and 


objections are to be filed, a notice fixing a shorter time is in contravention of the 
Statute and therefore defective, The provisions of the Act must be strictly 
complied with. : : 
Where the notice is defective, and there have been grave irregularities, the finality, 
provided, for in Sec, 12, does not attach to the award, which is no bar to a Civil suit. 
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Land Acquisition Act—(Coxtá.) 

; A certain ferry was not used from a fixed point on one bank toa fixed point 
on the other, but according to the exigencies of the senson, the landing places varled 
within certain limits on each bank. The lands on the banks were acquired piefemeal 
Tt was thereby rendered impossible for the owner to urge In any partienlar case-that 
the acquisition of the land covered thereby would necessarily affect the exercise of 
the right of ferry : 

Held, the previous proceedings were no bar to the owner suing for compen- 
sation for loss of the ferry. 

Where the owner has not been able to put forward his claim before the Collector 
by reason of defects or irregularities jin the proceeding, or where the claim has been 
put forward but not adjuged, it is open to him to bring & suit in the Civil Court, and 
it cannot be said that the jurisdiction of the Court is ousted. 

In go far as the plaintiff claims damages which could not be foreseen at the time 
of the acquisition proceedings, a suit is In any case maintainable. 

Art 17 of Sch. II of the Limitation Act has no application to a cage where the 
amount of compensation has not been determined. It applies only to a case in which 
the Collector fails to pay or deposit in Court the amount awarded by him. Art, 18 
also has no application as it applies to suits for non-completion of and refusal to 
complete the acquisition. The proper article to apply is Art 120. 

, No compensation can be claimed by the owner of a ferry for the depreciation of 
his profits by a new mode of travel, where the ferry landing and the ferry franchise 
rémain precisely as before ; but damages can fairly be claimed where by reason of the 
acquisition itself, the exercise of the franchise or the use of the property pertaining ` 
the franchise, is interfered with. 

The measure of damages in such cases, explained. Maharaja Sir 
Rameswar Singh Bahadur t. Secretary of State 
for India in Council i 669 
Land Acquisition—Apportionment of oompexsation — Landlord and occupancy raiyat 
—Principle—Rert, when enhancible. 
` I? the rent payable by a tenant ig euhancible, the landlord is entitled to something 
for that chance of enhancement, but that again is dificult to estimate by & money 
value, 

The principle upon which the compensation money ought to be divided, 
laid down. Bhupati Roy Chowdhury v. The Secretary of State ... 662 

———— — — ——-A ct, Secs. 3, 18,—' Person interested '— Reference to Ciril Court 
— Conflicting claim. 

In & certain Land Acquisition matter, the Collector apportioned the amount of 
compensation. between the landlord and the tenants, Subsequently, another person 
appeared and claimed the amonnt apportioned to the landlord as the real landlord, 
alleging that the person to whom the Collector had apportioned the money was not the 
real landlord of the land acquired. The Collector thereupon referred the matter to 
the Court : l 

Held, the reference was validly made, and the Civil Comt had jurisdic- 
tion to decide the dispute. Rani Hemanta Kumari Debi +t, Hari 


Charan Guha As 301 
Landlord, consent of, subsequent, See Occupancy holding, transfer T 294 
————— -— recognition by, Ses Ejectment Suit ee F 2 181 


, tights of, Ses Minerals, right to 
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Landlord and Occupancy raiyat, apportionment between, Sese Land 











Acqu®ition s 5 ses Vs M 662 
Tee E and tenant, See Adverse xescslon "T T E 62 
————., Seo Bengal Drainage Act, Secs. 42, 44 P 18 

, See Bengal Tenancy Act, Sch. ITI, Art, 3 i 650 

-x -- — ——^4 See Occupancy holding, transfer wie 5 294 
——— ————— — — ——, See Payment of rent T i ss 69 
— ———À.————, See Service tenure ves - es 53 


——, 0o-tenanis—Relinquishment by some, effect of—Bexgal Tenancy 
Act (VIII of 1885), Secs. 20 (4), 21—Payment of rent—Person in possession 
as owner—Creation of tenancy. 

Where some lands were held by several occnpancy-rafyats jointly and some of them 
relinquished in favour of the landlord : 

Held, the relinquishment did not operate by way of enlarging the rights of the 
raiyats who remained on the land, by giving them an interest over the whole holding. 
They could claim a right only over the share originally held by them. Sections 20 (4), 
and 31 of the Bengal Tenancy Act did not apply to the case. ] 

Payment of rent and acceptance thereof do not create the relationship ‘ 
of landlord and tenant, when the person to whom the payment is made nnd — 7 
who accepts the same is not only not the real owner, but not in possession as 


de facto proprietor in good faith. Peary Mohun +. Radhika Mohun 3 
Laskari Vaishnavas, See Hindu Law, Muth sss ass vi 360 
Lease, character of, See Lease, construction of 2 m "t 208 

, determination of, See Partition ... m " sai 807 





Lease, construction of— MVekarari or permanent—Heritable, transferable and 
perpetual—Rescrvation of Right, absence of—He-entry, right of—Forfeiture— 
Alineral rights, lessee's title to—Language, «nambiguous— Oral evidence, admissi- 
bility, of—Jntention of parties—Transfer of Property Act (IV of 1882), Sace. 
108, 114— Mines, working of, statutory prohibition of —' Maihak-hakuk,” or with 
all rights, meaning of. i 
A contract to Bell or grant a lease of land will generally include the entire solum 

from the surface down to the centre of the earth, and will, therefore, include the mines, 

quarries and minerals beneath or within it. 


. When mines or minerals form a part of the whole unsevered inheritance, an owner 
in fee-simple possesses In all freehold lands, an unrestricted right to work the mines 
in his estate, nnd his conveyance, in the absence of an indication to the contrary, 
grants all mines and minerals therein; in other words, a conveyance of land passes 
the entire estate, and carries with it all the grantor’s right and title to and interest in 
the minerals, unless they are expressly reserved by the terms of the instrument or 
have been previously granted. To ascertain the rights of the grantee, the language of 
the instrument and the intent of the parties as well as the estate held by the grant or 
have to be taken into consideration. 


When the terms of a grant are unambiguous, oral evidence is not admissible to 
restrict its scope and operation; and in such a case tbe question is not what the 
e parties to the deed may have intended to do by ent«ring into that deed, but what 
is the meaning of the words used in that deed. : 


. = => 


Where a lease purports to transfer a whole village and the grant is expressly 
of all righfs of the grantor in the village, and the grantee, his sons and grandsons 
. 
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Lease construction of—(Contd.) 

E ° 
are to hold the property, for rent fixed in perpetuity and the grantor oye yeserves 
the right to cancel the lease for non- payment of rent : 


Held, that the interest in the land which the grantor intended to transfer 
to the lessees, was heritable, transferable and perpetual and the lease was in its 
€esence’a permanent lease held at a rent fixed in perpettity and the grantor parted 
with all his rights in favour of the grantee for all time to come fora fixed rent,- 
subject to a possibility of re-entry in the event of forfeiture for non-payment of rent;. 
and the grant was not merely of the surface rights but also pagsed the right of the 
grantor in the underground minerals. 


‘A lease does not cease to bea lease in perpetuity, because there isa forfeiture 
clause ; provisions for the forfeiture of leases for non-payment of the rent are intended: 
merely, as a security for the payment of. the rent, 


Where a lease contains a condition that the leasor may re-enter and put 
an end to the lessee’s estate, or even that the lease should be vold, upon the 
lessee’ 8 failure to pay the rent at the time specified, a Court of equity will 
felieve the lessee and set aside a forfeiture incurred by his breach of the 
condition whether the lessor has or hag not entered and dispossessed the 
tenant. Megh Lal Pandey v. Raj Kumar Thakur Giridhari Singh 208 
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- H.i, See Limitation Act, Sch. IT, Art, 178, 179 Wu vw. 289 
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Limitation, See Minerals, right to h$ EE" Jes va 583 
——--——,, Ses Mortgage by Karta... i $55 "T < 44l 
, See Bubstitution of parties .. Fa et 486 

EM et as to party added, See Civil Paosiüle Code, Sec. 32 e 77 210 
of Suit, Sse Civil Procedure Code, Sec. 32 és 242 
Limitation Act, Sec. 5, if applies to Registration Act, See Registration ` : 
Act, Secs. 35, 78, 74, 75, 87.. m 188 





, Bec. 5_—‘Suffioient canse’—Appeal pega n wrong Court 
—Afistake—Due diligenoe— Negligence— Éxlensiou of tima— Evparle 
order— Respondent, if binding on. 

Where the appellants, being themselves pleaders and well acquainted with the 
facts of the case, preferred an appeal from an order in a suit valued at over Rs 5000, 
` to the District Judge instead of to the High Court (the proper tribunal under Act XII 
of 1887), they had not acted in good faith but with gross negligence and carelessness 
and they were not entitled to an extension of time under section 5 of the 
Limitation Act, 

The words ‘sufficient cause’ should receive a liberal construction so as to advance 
substantial justice when no negligence, nor inaction, nor want of boxafides is tapuiable 
to the appellant. 

The fact that the appeal was filed a month after the District Judge had returned 
the memorandum of appeal for presentation to the proper Court was an additional 











proof of want of diligence in the appellants, . 
The order of the Court for admission of an appeal under section b `; 
before notice is given to the respondent is in no way binding upon the - d 
respondent when he appeara, and he may question the validity of such order. w 

Sarat Chandra Bose v. Saraswati Debi i eo 380 

—— -— — — ——, Bec. 22; See Substitution of parties le. | 486 
; Bec. 22, See Civil Procedure Code, Bec 32. er - 242 

——— ; Sch. II, Art. 12, See Certificate sale, setting aside — ... — , 638 
—-— ——,Bch. II, Arts. 12, 9b, 120, Se Certificate sale, s 
setting aside... oo .. 986 
——— — ———, Beh. II, Arts 12, 120, See Certificate sal, suit t to'o o: 
set aside, Limitation NT -— 6836, 687, 696 

-, Sch. II, Arts. 17, 18, 20, Bes Land Acquisition Act ... . 669 
————— — ——, Sch. II. Arts. 91, 140, 141, Bee Hindu widow; za 
alienation i oe B34 
— ————3á4— —, Sch. II, Art 116, Bis Bengal Drainage Ant. m: 4944 . 19 
> —, Sch. IT, Arts. 116, 132, Sse Mortgage by Karta M 441 
—— —  —— ——, Sch. II, Art. 142, See Certificate sale, Suit to set aside, 
Limitation e "m " 686, 687,638 
——— ; Sch. II, Art. 144—fime TURS, V from’ date of sale d fro ud 
of a OHUUL gaiseadibe: . Yu - 


When.a plaintiff obtains a deoree and in execution of it brings a certain ------. 
immovable property to sale, purchases it bimselfeand obtains symbolical 
posession of the property, time begins to run not from the date of the sale 
at which the plaintiff purchased the property but from the time when the 
plaintiff obtained symbolical epossession of the same, and a suit brought by NT 
the plaintiff within 12 years from such date for establishment of his right * 
by purch&se is not barred by limitation. Dwarkanath Bakshi v, 

Mukundu Lal .. - - M m 58 
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Limitation Act,'Sch. II, Art 178, See Suit to set aside.eale . ; 828 
= — — ——, Bah. II, Arts. 178, "1T8— Application for Soocudlon. ieai 
Í deores— Mortgages in possession— Accounts — Limitation. 

no By a mortgage . decree passed in April 1877, the mortgageea .were diræted to 
remain in , possession till the mortgage debt was pnid off from the usufruct of the 

property. In..1885, thero was presented by the mortgagors an application in the 
execution department for taking of an account and for redemption. An account 

was filed-but nothing more was done, - The present. application was made in 1908. for 

similar relief. i 

Held, (Woodroffe J. dubitante) — Either Art, 178 or Art. 179, of Sch, IL of the 

Limitation Act, applied to the application which was barred by limitation,, 





:,", Held also—The proper remedy of the mortgagor would be by a regular oe "m 

suit, Chandra Sekhar Sarkar v. Peary Mohan Mukerjee.. .. . 28 
-Lis Pendens, See Transfer of Property Act, Seo. 52 SD .. 668 
Magistrate, jurisdiction of, See Delivery of -property Dies 229 


Mahomedan Law—Jmamiya Sohool—Legitimacy—A ck nowledg ment, affeot ef. .. 
Under the Imamiya School of Mahomedan Law, mere. acknowledgment , 

dg not sufficient to legitimatise a person who, is, otherwise known to be illegi- 

timate. Acknowledgment can be of use only where the parentage is ` : 


unknow and no one dispntes-the heirship. Jigri Begum *. Nujiban s c 004 
"Mahomoedan Law—Will— Mwiiali, woman—Dutios— Spiritual. Crane 
. right to—Consent deores— Construction, 


Under. the Mahomedan law, there i&.no legal prohibition against a woman: holding 
a mutwaliship, when the trust -by. its: nature involves no spiritual duties, such as, a 
woman cannot properly discharge in person or by deputy. D 

- One who is not a Mahomedar and a fortiori .one: who is 80, bit, who follows a 
‘sect, not orthodox according to the Standard of the settlor, is not ED by law 
for the post of mutwali, * ^ ^". oe 
* 3 Under -the terms of a consent decree, it was decreed, that the. old- trustee should 
retire and that & new trustee be appointed “in his place by the Chief Oourt.of Lower 
Burma, preference in such appointment being given B the lineal descendant of 
` the settlor. ' bt 
: ? Held, that in construing the’ consent coe account should * be: : 
taken of what’ the previously existing rights of' the parties under -the © - 
Mahomedan. law’were, .But that in’a case like “the present, in, which-the ~ -- — 
fotinder has not prescribed any. line of devolution, .his lineal descendants’. > 1e 
dó -not possess an absolute right to the trusteeship. Shahar Banoo v; 





p ".' Aga MahoiédJafferBindaneem: ~ -— -134 
‘Mathak MARE, meaning of, Ses Lease, Oonstruct]on of ie cece -~ 208 
Mainitainability of.suit, See Bengal Tenancy Act, Sec.106 .... . e 0.101 
A———— — of suit,” Certificate gale - . i. TUM 204 c -- B40 
— of suit, See Suit to geb aside sale ... . .  ... — ' ... . 828 
——— - ot guit, See Hindu Law, Survivorship ote eee, , 80 


Malikana' o^ “Dastyrat, origir and Meaning of—Badshaki “Grants: Regulation 
2s (XXXVI of 1793), Sec. VI—Reg. VII of 1899; 824.5. -d 

Malikana and Dasturat were imposts originally paygble by. the holdera- of 'the- 
yllages to the proprietor of the parent estate from which-they Had -been carved ‘out.: 
On the resumption’ ‘of the villages the Government „occupied the same: positior as that 
ef Mie original holders of’ ‘the village, and when the Government, parted | with possession’! 


ad A ‘ae 
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Malikana,—(Oontd.) . PS M rx p P SE 
by making ‘permanent sottléiments, the Mab to yy ‘hese charges passe to the’ 
settlement- holders. . 
L. ' Where, however, the settlóment" in ni ‘perpetuity, was ‘nade "with" ‘the à | 
proprietors of the lands in conformity with géotion 8, Reg. XXXVII ot 1793, - 
and the jaigir was neither let iv farm nor Held khas, no malikana dllowance ' 
was permissible to ‘the ‘proprietor with référence! ta. the provisions of section 
B, Regulation V11 of" 1822, as ‘the proprietor ‘hdd nót “been 'éxpropriated! — * ' 
. Rameswar Singh v. Secretary of State for India in Council V gap. 
Manager, under Conrt of Wards, Sse Adoption of parties * en f ABA 
Marriage, dad of—Lvidence—Conduot of relations and friends Docinedary 
te ^ amd oral evidence—Onus, ` 
^. Itis for the person who says that & marriage tóok place tö bring forward 
satisfactory avidence in support of the alleged. marriage. When there is no "documen- 
tary evidence in support, and no certain fferénéo  éam be drawri froni the evidence 
as tothe conduct of Telations and, friends, | the oral evidence in pene case > being Wholly 
üntrnstworthy ; 


um 


ABA i that the marrlage was iot přoved. Amjad Ali Khan Wc A 

» Nawab Ali Khan EN I 

Measure’ of damages, See Land Acquisition’ Act’ e. 5s 7 888 
Merits of case, Se Civil Procedure Code, Sets. 562, 54 Wi YF "tu i E 
Mesne profits, See Constructive Resjtidicata ua S "agg 
Minos, working of, See Lease, Constrüctión OE eg Tre EX i 208 


Minerals, right t0— Digwari Jaigir of Handhon, nature of —Mokarars onse. of 

all surface and sybsol rights granted by JDigwar— Government, consent: oe — 

. Government, rights of — Landlord, rights of — Sankarari ijara settlement — Govern 

ment, if a necessary party— Wrong- doere or à espassers— Limitation — Ejectmunt — 

.. Digwari tenure, if analogous to Ghatwali | tenures—Digwar, right of, character of 
—Resune of the history and law on. the sulject— Resumption of ienwre, 


The circumstances that the Digwar hasallalong been responsibje fo Goveriment 
for the dne discharge of his duties, that the appointments to and. dismissals- from 
-+ the office have been all along made by’ Government and that tlie (Digwari) tenure 
“has passed to the persons whom Government has appointed shew that the. holder 
|: i of the tenure’ fs not a servant under, the landlord responsible’ to him. for the due 
x collections of the rent of the estate and that he did not hold. the tenure as a 
- simple.ijarder under the landlord responsible to him for thé Tenta of the'tenure 
“ahd receiving as his remuneration only the man lands, ` 
. The Digwuri tenure is an- ancient and hereditary tenure held subject. to the 
“payment .of a fixed rent to.the landlord, and on condition of the performance ‘of 
"certain Police or publie services, for the due discharge of, which the holder has been 
‘responsible to the Government which alone Hus -exercised the power of appointment 
to or dismissal from the office.- . 
The Government having all along asserted a right in the po moisaha on the 
‘ground: thát..they are public service Jandsand in®granting permission to the Digwar 
to. lease out'the property subject to the condition that the settlement, was: to be made 
"without. prejudice -to the: rights of Government, the ` same:position haying been 
maintained by Góvernment? withóut any objection paving been raised by the landlord, 
‘and the landlord having advanced ‘an ex¢lusive right to the sub-sofl’ profits , in which 
;thà Government hag a ‘sutatantial interest as aficci]ng the profite derivable from: the 
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Minerals right to—f Conta) —— T 
tenure, the Government is, in a suit brought by the landlord for a declaration that the 
snb-soil belongs to him and not to the Digwar or his lessee, a necessary party. 

Constructive possession applies only in favour of a rightful owner and net not 
(as a rule) be extended in favour of a wrong-doer, whose possession must be confined 
to land of which he is actually in possession. 

Occupation by a wrong-doer of a portion of land only cannot be held to cénstitute 
constructive possession of the whole so as to enable him to obtain a title by 
prescription. 

Where the right to the sub-soll coal not having been asserted by the Digwar 
openly to’ the knowledge of the landlord for more than the statutory period of twelve 
years, though there may have been no concealment that the Digwar has been working 
the coal, a suit by the landlord for the sub-soil cannot be held to be barred by 
limitation. 

' The enactments dealing with the Ghatwals of Birbhum are not of the naturo of 
private statutes, 

À clear distinction must be drawn between the grant of an estate burdened with 
certain duties and the grant of an office, tho performance of whose duties are 
rémunerated by the use of certain lands ; and a further distinction must also be drawn 
between a grant for services of public nature and one for serviocs, private or personal 
to the grantor, The former class of grants in each instance are liable to resumption 
by the grantor while the latter class are not so liable, ; 

_* The Digwari tenure having been created in the first instance to enable the holder 
to discharge public duties, and it all along having been so regarded, it is not liable to 
resumption by the landlord. 

"The position of the Digwar is analogous to that of the @hatwals in Birbhum 
and the Digwar having been recognized throughout as possessing the samo rights, it 
must be held that the mineral rights in the tenure do not belong to the zemindar. 

- ~The tenure was created as a permanent tenure on a fixed rent and was heritable, 
the zemindar rescrving only a fixed quit rent, . 

The Digwar,as holder of a permanent tenure, possesses all underground 
rights. including mining rights unless there is an express reservation to the 
contrary, Brojo Nath Bose v. Raja Sri Sri Durga Pershad Singh ... 583 
Mine royalty—Road-cess and Income taw, if leviable on the net profits derived from 

mines—Road-Cess Act (IX of 1880 B.C.), Ch, V., Secs. 5,6, 72, 81—“ Annual net 
profits of mines,” meaning of—" Owner” of mines, meaning of— Owner” and 
z “occupier,” difference between—Retura, notice to submit, on whom to be served — 
Return, liability of both to submit—Road-cess and Income taw illegally levied, swit 
Jor refund of— “ Sources of income," meaning of—Income Taw Act CIT of 1886), 
Sees, 4, 5— Bengal General Clauses Act (Tof 1899, B. C.), Seo 14 (2)—Code of 
Civil Procedure (Act XIV of 1882), See, 494— Notice to Gorernment— Wairer— 
--  Estoppel—Odjection taken at a late stage, if permissible— Construction and 
interpretation af statutory provisions, mode — of — Proceduye— Double tacation, 
z- df legal. : 

Royalty realised py an owifer on *the coal raised from his mines is “income” 
‘within the meaning of section 4 of the Income Tax Act (II of 1886), and is not 
‘exempted from the operation of section 4 by reason of the exceptions specified in 
ggction 5 of the Act; and, us ineqme, it is liable to be assdised with Income tax, 

- - Per Rampini J.—The word “owner” in section 72 of the Road-cess Act ax 
of 1880 B. ©.) is not restricted to the actual worker or the lessee of amine. It is 
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Mine royalty, —( Contd.) 

applicabje to the proprietor of the land in which mines have been excavated and who 
is in recelpt, of a share of the annual profits in the form of royalty. The lessees under 
such psoprietors, specially if they hold leases for only limited terms, cannot be consi- 
dered the owners of the mines. The word “owner” used in the section is not 
necessarily. the same person as the “ occupier” and is not restricted to the “occupier.” 

A proprietor of land in which mines are aitnated and who is in receipt of royalties 
of a certain specified sum for the working of the mines, is in enjoyment of annual 
net profits of mines and is as such liable to pay road-cess in accordance with the 
provisions of section 6 of the Road-cess Act (IX of 1880 B. C) 

Section 72 of the Road-cess Act does not contemplate the service of only one 
notice on the owner occupier of a mine, the submission of only one return by him, 
and the levying of only one assessment on the annual net profits enjoyed by him. 
The terms of that section read with section 14 (2) of the Bengal General Clauses 
Act (I of 1899, B. C.) applies as well to two notices and to two returns as to one. 

. The submission of separate returns, having regard to sections 72 and 81 of the 
Road-ceas Act, and the making of separate assessments on the “owner” and “occupier” 
are not necessarily illegal under, as they are not expressly prohibited by the Act. 

Per Mookerjee J.—The subject is not to be taxed unless the language of tlfe 
Statute clearly imposes the obligation, and in a case of reasonable doubt, the construc- 
tion most beneficial to the subject is to be adopted. 

The above rule, while valuable as a caution, cannot be taken as substantially 
varying the ordinary rules for construing all Statutes, The duty of the Court is in all 
cases tho same, whether the Act to be construed relates to taxation or to any other 
subject, namely, to give effect ta the intention of the Legislature, as that intention 
is to be gathered from the language employed, having regard to the context in connec- 
tion with which it is employed. The Court must ascertain the subject matter to 
which the particular tax is by the Statute intended to be applied ; but when once 
that ie ascertained, it is not open to the Court to narrow or whittle down the operation 
of the Act by considerations of hardship or business convenience or the like. 

Tbe “annual net profits" from a mine is a quantity which is independent of the 
circumstance, whether the mine is worked by the owner himself or by lessees or 
adventurers holding’ the property under him ; the difference between the gross 
earnings and the working expenses which constitutes the net receipts is the net annual 
profits from the mine, 

If the mine is ‘worked by the owner himself, the whole of the net receipts is 
taken by him as the net profits If the mine is worked by a lessee from the owner, 
‘the whole of the net receipts becomes divisible between landlord and tenant according 
to terms of the contract which regulates the rights. In such a case, when the land- 
lord takes a rent and royalty, the amount received by him represents a portion of the 
annual net profits from the mine, and constitutes in fac his share of the net profits 
from the mine; and the royalty received by him is liable to be assessed with cesses + ; 
and the balance left in the hands of the tenant constitutes his share of the annual 
net profits from the mine. 

“Section 6 of the Cess Act of 1880 makes the cess feviable upqn the annual net profits 
froin a mine, no matter whether such profits are taken entirely by the owner or are 
distributed between the owner and the lessee who is in actual occupation of the mine,- 
T The Legislature contemplates in section 72 of, the Act, the service of one notige 
and the submission "of one return in respect of the whole of the ns annual profita from 
the mino, 'and not in respect of any portion of the same. 
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Mine royalty,— —( Contd.) E cu II 
i Thé term e owner” in pection 72, “is used i ina “liinited sense; it méans ii owner, 
who i$ in possession ‘df the mine or who has control over it, or in whom the mine is, 
for the time being, béneficially vested and whe: has the occupation or contol | or 
tisufruct of it, © 7C opes 

Quaere, whether section ` 424 ol t the Code of Civil Procedure is limited in its 
application to cases of what might Be called torts or wrongs, 

A notice under section 424 of the Code is given for thé benefit of thé defendant, 
the intention of the Legislature is that the Secretary of State should have an 
opportunity of investigating the alleed cause of complaint and of making amends; 
it he thinks fit, before he is impleaded in the suit, and ‘there is "nothing to prevent 
£he defendant from waiving the notice or from being estopped by | his conduct from 
pleading the want of notice at the trial. ` 

If the provisions of law are waived in the course of a trial, they cannot aftár- 
wards be set up by way of objection to any step taken ór about tó be taken upon this 
footing of the waiver; when a litigant has, without mistake induced by the opposite 
party, taken a particular position in the courte ofa litigation , he must” act conèi- 
tently with it, „Specially, it to allow himi to: do otherwise would be to préjudice 
his opponent. f 

Courts always look with disfavour upon doable taxation “and: ‘Statutes rd de 

construed,.if possible, to avoid double taxes, 
. But when the Legislative intent is clear and unmistakable, effect must - 
be given to the statutory provisions onthe subject. The, question of double fe 
taxation- is one of expediency for the consideration of the Legislature ; it ` 5 
cannot be affirmed as a matter of law that double taxation is forbidden. 


Manindra Chandra Nandi r. . i 


D. 
mi 


The Secretary of. State for Indie in Council] è ` .. 148 
Minerals, title to, See Lease, Construction of . .. ds 208 
Minor, benefit of, See Mortgage - «ee pe ai 542 
Minors property, lability of, See Mortgage’ ate e 7. 7o BAB 
Minors ‘Share, mortgage of, See Mortgage dai : m T 542 
Misrepresentation, See Hindu Law, adoption A E n: € 140 
Mistake, See Limitation Aot, Bec. 5 e.. oS ud ah 880 
Mitakshara, succession of shebait, See Religious Endowment . "DELL 
Mohuntship, Se Hindu. Law, muth —.. sy a Ses 360 


Money. had and received—Suit for, rafund of money paid by mistake— Purchaser 
_of putni tenure sold for arrears of rent—Payment of rent after purchase— 
: Acceptance by landlord —Sale, set aside at the instance of defauliers—Irre- 
gularities on the part of the landlords in bringing the putni to sale— Contract 
Act (LX of 1872), 800,.69—Money paid for another, i 

. -Where a putni tenure is sold for arrears of rent and purchased by the plaintiff, : 
and rents are paid by the.plaintiff to the zemindars and accepted by them, and the 
putni sale is afterwards set aside at the instance of the defaulting putnidars on the 

ground of ‘Irregularities committed by the remindars, the plaintiff is entitled to receive 
back.the money. paid by. him as rent from.the zemindars to whom he paid it. and who. 
are not entitled to retain it. . _ 

R Per -Rampini J.—The. zemindars are, in the no themselves torblame 
for the sale being : set- aside, and whether the plaintiff has a remedy against - -the 
defaulting putnidars or not, he is certainly entitled. to one against the remindhrs; - 


€ - 
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Money had and received,—( Contd.) 
"Thé plaintiff when he made the payments, made them for himself, and iok tor: the 
defaulting putnidars, and he cannot be regarded as a person interested in the payment 
of money for another, within the meaning of section 69.of the Contract Act, and dt -is 
doubtful, if he is entitled to recover the money from the defaulters.- 
Pen Woodroffe J.—The question whether the plaintiff is entitled to, relief as 
against the defaulting putnidars, does not arise and need not be enquired into as the 
plaintiff does not ask for a decree against them. ' 
. If the plaintiff paid hig money under a mistake of. fact to the xemindars, he is 
entitled ta recover it.from, them in a suit which according to the old forms of action; 
would have been for. money received. 

:- The effect of the subsequent reversal of the putni sale must be taken to 

be, that when the payments were made, they-were eo made under mistake, .. 
though the circumstances which made the payment one by mistake, did not  .! 

take place until afterwards. Nagendra- Nath Pal Chowdhury + c~ 





Chandra Sekhar Dalal or . 59 
Mortgage. See Mortgage, rights of RE dà Doe tie 287 
——4, suit for possession; redemption, See Religious Xndosieitt el) 09 OT 





—, suit to enforce a mortgage — Minor'$ property, mortgage of, by his natural 
and defacto’ guar dian— Minor’ 's property, if and when liable for the mortgage 

^», debi— Benejit of the minor—Loan raised on mortgage to sare ancestral property— 
Legal necossity—Interest; liability to pay, at the oontract RETI reduction 
of, when allowable— Compound interest, whan improper, ' 

The natural, guardians of infant’ co-sharers are justified in joining. with. the male 
members of the family to raise:a loan for the preservation of. the family properties 
even though.the power of the guardians of tlie infants is a limited and qualified power. 
The loan in such a case: is an’ absolute necessity and not a merely voluntarily act of 
‘speculation; and, mortgage of the infants’ properties is. binding upon the shares of 
the infants. a 

It is for the creditor to shew that listas of interest charged s was one of risGeadtty 


or of clear expediency for the. benefit of the infant’s estate, and in the’ absence of proof 


- of such necessity or expediency, nothing more than the ordinary rate of interest upon 
loans on good’security can be allowed, - E E 
,; In BQ,far as the shares of the TE other Qus the ibn are 
concerned, interest must be allowed at the contract rate. Abhiram Pal t. s 
i3 - Mukunda Lal Dutt . 542 
Morzsge deed; recital, admissibility, Ses Usufroctuary mortgage e. 088 
Mortgage by father— Mortgage, suit -tò énforce—Hindu Law—Mitakshara+ Son, 
party tothe suit—Ancestral properties, if liable—Son's interest, if and when Tiable— 

. Debt, antecedent— Debt, contracted for wo ülegal or -immoral object — Legal 

.. - necessity—Enguiry, by mortgages —F«ll Bench, decisions of, if and when binding 
- + om this Cowri— dion dd of aay of. MEET Court Rules, 
Ch. V, 80048, -  . `- - 

In the case of a Mitakshara family consisting of a tather: ‘and iius sons, wheh 
the father being the manager -raises money by bypotheoating certain ancestral family 
property by bonds, -and it is not proved - on the one -hand that there was any legal 
necessity for hia raising the money, nor on the-othgr that the money was raised or 
expended: for immoral or illegal purposes, or that the lender made any enquiry as td 


‘the:purpoge-for which it was required, the mortgagee is ‘entitled -in the first place tò 
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Mortgage by father,—( Contd ) 

"have his security enforced as against the share of hig mortgngor ; he is alfo entitled 
to a decree which would entitle him to renlise his dues by sale of the shage of the 
sons in the ancestral property. 3 

A decision of a Full Bench of tbis Court is binding on all Division Courts, unless 
itis subsequently reversed by a Special Bench, or unlessa contrary rule is laid down 
by the Judicial Committee of the Privy Council, 

The Full Bench decision in Lxchman Dass v. Giridhur Chowdhry has nót 
yet been over-raled, dissented from or modified by the Privy Council and is binding 
on this Court, until it is reversed by a Special Bench or by the Judicial Committee, 

The distinction between the position of the son in a suit for the enforcement of a 
mortgage by his father against his share in the property and his position after the 
alienation has been completed by an execution sale, pointed out. 

Every judgment must be read as applicable to the particular facts proved 
or assumed to be proved, since the generality of the expressions which may 
be found there, are not intended to be expositions of the whole law, but are 
governed. and qualified by the particular facts of the case in which such 
expressions are to be found. A case is only an authority for what it actually 
decides, and it cannot be quoted for'a proposition that may seem to follow 
logically from it, Kishun Pershad Chowdhury v. Tipan Pershad 

Singh eM si 569 
Mortgage by Karta, not for immoral purposes—Jvint family—Dedt binding on 
sons—Limitation—Limitation Act (XV of 1877 ) Sch. IT, Arts. 116, 132. 

Where the karta of a joint Hindu Mitakshara family executes a mortgage for 
money borrowed for the necessary expenses of the family, the mortgage is binding 
as against the other members of the family, as well as against the mortgagor, if they 
fail to prove that the debt was contracted for immoral purposes. 

The suit as against the other members of the family is also governed by Art, 139 
of the second schedule of the Limitation Act, . 

The case of Lachman Dass v. Giridhur Chowdhry was over-ruled by implication 
by the Judicial Committee in BAágbtt Pershad v. Girja Koer. 

Surja Prasad v. Golab Chand not followed, as it does not follow the 
pritieiples laid down by the Privy Council. Moheshur Dutt v, Kishun Singh 441 
Mortgage decree, See Limitation Act, Sch, II, Arts, 178, 179 ET 280 
Mortgage suit—Second mortgagee—Sale im eceoution af decree obtained by first 
g mortgages—Purohase by mortgagor in the benami of another—Lien and charge 

of scoond mortgages, if subsisting—Pxrohaser, if a proper and necessary party 
to the suit of the second mortgagee—Party, objection as to, not taken at the 
trial— Estoppel. 

The effect of a sale under a power of sale is to destroy the equity of redemption 
in the land and to constitute the mortgagee exercising the power, a trustee of the 
surplus,proceeds, after satisfying his own charge, first, for the subsequent incumbrancers, 
and ultimately for the mortgagor ; the estate, if purchased by a stranger, passes into 
his hands free from all the incumbrances 

If upon a sale by the first mortgagee, the property is purchased by the mortgagor 
himself, the mortgagor can only acquire the estate, subject to the second mortgage, 
upon the principle that it is bis duty to discharge the estate for the benefit of the 
Second mortgagee ; such purchase does not in any way prejudice the second mortga+ 
gee, even if the second mortgagee was a party to the suit by the first mortgagee, and 
had an opportunity given to him for redemption. 
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Mortgage suit—(Contd. ) 

Theeestate or interest in the land which is drawn within the operation of a 
mortgage suit, which will be affected and bound by the decree, is the estate created 
and pafsing by the mortgage, or estates or interests subsequently acquired by the 
mortgagor, and enuring by way of estoppel to the benefit of the mortgagee, and not 
only the mortgagor but all persons, deriving title from him subsequent to the mortgage 
and bound thereby as holders of different fragments of the equity of redemption, are 
necessary and proper parties to the suit to enforce the mortgage. 

The question whether the title which a third person, a purchaser in execution 
of the decree obtained by the first mortgagee, alleges to have acquired after the plain- 
tiffs mortgage, is or is not a real title, which is entitled to priority over the mortgage 
songht to be enforced, is a question which may be tried and adjudged in a 
mortgage suit. 

That question is not one of jurisdiction, but rather of the form of the litigation, 
and the scope of its enquiry, or in other words, a question of multifariousness and 
convenience affecting the discretion only and not the jurisdiction of the Court, 

Having assumed the role of being a proper and necessary party defen- 
dant, having pleaded to the merits, & person cannot, after being cast in the š 
guil, change front and insist that error occurred in making bim a party 
defendant, Parties litigant aro not allowed to assume inconsistent positions 
in Court; having elected to adopt a certain course of action, they will be 
confined to the course which they adopt. Bhaja Chowdhury ». Chuni X 

Lal Marwari T 95 


Mortgage suit—Parties necessary—Mortgagec, obligation of, to make parties— 
Accounts, how to bo taken—Acoounts, right of party exoluded to reopen— Liability 
of pulsne mortgagee, how ascertained—Liability, extent of—Redemption, right 
of,—Redemption, if and when may be partial—Interest—Contract debt—judgment- 
debt, difference between, how and when arises. 

It is obligatory upon a mortgagee to bring before the Court all persons interested 
in the equity of redemption, of whose interest he has notice; if he omits a party 
of whose interest he has no notice, the decree obtained by him does not thereby 
become infructuous, 1 

Quaere, whether a mortgagee who omits to implead a necessary party, may not 
maintain another suit to enforce his security against the party excluded, under 
certain circumstances ? 

Even if it is open toa mortgagee to enforce his security by a fresh suit Sgainet 
an excluded party, it is not obligatory upon him to do so. , 

A person who redeems after a foreclosure sale must pay the whóle amount of 
the mortgage debt although the land or tho property was sold for less sum ; in other 
-words the purchaser, at the sale of the second mortgagee, is bound to pay the 
purchaser at the sale of the first mortgagee, as the price of redemption, not merely 
what the latter had paid at the execution sale, but what was due upon the first 
mortgage. 

When a party who has been excluded, from mortgage suit and has thus not 
been afforded an opportunity to redeem, subsequently seeks fo exercise his right of 
redemption, he is entitled todo so upon the same terms, as if he had been made a 
party to the original snit. e The party who has been improperly. excluded from a 
mortgage suit is entitled to claim that he should not be placed in & worse positioi 
than what*he would have occupied, if he had been made a party to the original suit ; 
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Mortgage suit—( Contd.) 


if he had been so made a party, he would have been entitled to redeem upon Hay ment 
of the sum ascertained by the decree, together with interest upon such sum, at the 
Court rate between the date of the decree and the date of actual realization ; in other 
words, his liability to pay interest at the contract rate would have terminated 
on the date of the decree when the liability would have passed from the domain of 
contract into the domain of judgment ; from that date his liability would have been 
determined by the decree and interest would have run at the Court rate allowed by 
the decree, 


A puisne mortgagee who has been left out of a prior mortgagee's suit is entitled 
to have his liability determined in accordance with two principles ; namely, first, 
that as he was not a party to the mortgnge suit, the account ought to be tuken in his 
presence and to entitle him to exercise this right he must indicate specially the grounds 
upon which he assails the accuracy of the acccounts ; secondly, that when the accounts 
are 80 retaken, if necessary, the amount due on the mortgage up to the date for repay- 
ment fixed in the mortgage decree ia the measure of his liability and he is entitled 
to redeem upon payment of this sum together with interest at the Court rate up to the 
Gate of actual payment. , 

When the plaintiffs have themselves purchased the equity of redemp- 
tion, the defendants are entitled to claim partial redemption, that is, to the 


extent of the properties purchised by them. Ganga Das Bhattar 








> *. Jogendra Nath Mitra as 815 
, party not made within time, Ses Civil Procedure Code, Seo 32... 242 
Mortgagee, enquiry by, See Mortgage by father... T js 509 
, question between, See Constructive resjudicnta — ... vee 611 
———— —-—— in possession, liabilities of, See Constructive resjudienta — ... 192 
———— , See Limitation Act, Soh. IL, Arts. 178, 179 .. 289 











—, rights of, Mortgagor, liability of— Personal covenant. 

The promise to repay the mortgage money carries with it a personal obligation. 

Where there was no express or implied covenant that the mortgage money should be 
realised from the mortgaged property alone, nor was there any distinct provision in 
the deed as tothe precise remedy of the mortgagee, if the mortgagor failed to repay 
the amount as promised : ` 

Held, the remedy of the mortgagee was not restricted to the mortgaged 


property only, Bhugwan Das Marwari v. Parmeshwari Prasad  .. 287 
Mortgagor, liability of, See Mortgagee, rights of — ... Xe T 287 
——, purchase by, See Mortgage suit T wits at 95 
Mother, share of, See Hindu Law, partition T T is 310 
Muth, See Hindu Law, Muth ix zu he eee 860 
Mutwalli, Se Mahomedmtf Law, Will... 1s se 5s 184 
Nakdi or Bhowli, See Rate of rent... oF as in 92 
Necessary party, See Constructive resjudicata A S". suis As 611 
parties, See Mortgage suit ... vs s .. 95, 315 
Negligence, See Limitation Act, Sec. 5. — "T 880 


Negotiable Instruments Act, Sec. 80, Bes Interest, right to . 
Non-occupancy raiyat, interest, heritability, See Bengal — Act, 
e. Sec. 26 er e; ae Nad 457 
Non-publication of proclamation, See divil Procedurë Code, Sec. 291 

Notice, See Utbauditepure ... ie vss ies iss 398 


I 
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Notice, non service of, Ses Certificate sale. suit to set aside—Limitation 
————g.—— — — ——, See Certificate sale, setting aside one 
——— — , See Certificate sale, setting aside 

oes , service of, See Certificate sale — ... X xx 





-, to co-sharers, See Revenue Sale Law, Sec. 5 ., "s 
- to quit, See Ejectment suit sse 

-, See Ejectment 

——, See Service tenure e sis 
, validity of, Ses Land Acquisition Act S - 
Nucleus of estate, See Hindu Law, Joint family 














758 


686, 687, 696 
s». 885 
a 638 
ass 555 
s 425 
E 181 

205 
3 53 
Te 669 
vee 838, 340 


Occupancy holding, transfer of— Consent of landlord, subsequentto sale—Recognition. 
The case of Bhiram Ali v, Gopi Kanth (Y) did not lay down the uni- 

versal rule that no sale of a non-transferable occupancy holding in execution 

of a decree would be valid if the consent of the landlord were not obtained 

prior to the execution proceedings. Ifa settlement is made by the landlord 

with the purchaser as goon as can reasonably be expected after the sale, and 

where the Jandlord afterwards recognises the purchaser and accepts rents 











from him, the sale is valid in law. Dwarka Nath Pal v. Tarini . 
Sankar Ray eM 291 

Objection taken in appeal, Sae Jurisdiction of Court T see 611 
Occupancy raiyat, See Bengal Tenancy Act, Sch, IIT, Art. 3 ; 650 
, See Landlord and tenant s tee ka 2 

Occupancy right, acquisition of, See Service tenure EP oe 53 
Occupier, meaning of, Sse Mine royalty vt ea s 148 
Omission to make party, Sse Mortgage suit ai si -€ 816 
Onus, See Evidence Act, Sec. 108 ses E E m 649 
—, See Hindu Law, Adoption T T T oe 116 
—— -, See Hindu Law, Joint family E A "s .. 338, 340 
—, See Provincial Small Cause Courts Act, Sec. 25 Ax 413 
———-, See Usufructuary mortgage x 658 
—— of proof, Ses Marriage, proof of .., os m " 1 
Opposing parties, See Criminal Procedure Code, Bec. 107 zs 231 
Oral evidence, admissibility of, Ses Lease, Construction of T . 908 
Order, Subsequent, if legal, See Civil Procedure Code, Bec. 860  ... 445 
Order for restoration, See Delivery of property 229 
Origin of tenancy, See Bengal Tenancy Act, Sec. 5 ... ee 522 
Ouster of Jurisdiction, See Land Acquisition Act .. T 669 
Owner, meaning of, See Mine royalty — .. 3ys a wee 148 
Pardon, tender of, See Approver i fi ia 224 
Parent estate, See Chowkidari Chakran lands m ges . 299 
Parties, agreement of, See Interest, right to z 7 
Parties litigant, duties of, Seo Mortgage suit ex 95 
Party, objection as to, Ses Mortgage guit ie s ia 98 
. 434 


Party appellant, See Addition of parties , . — ,.. 
Partition—Co-owners, lease by—Determination of lease. 


The three different shareholders of a joint estate granted leases of a certain plot 
to the same person in respecg of their different shares. On the determination of one 
of the lenses, the lessor sued for partition and for*kbas possession of the lands fn 


her shares: 
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Partition—(Contd. ) 
Held, she was entitled to the relief claimed. Ram Lochhi Koer v." 





H. Collingridge we 907 

Partition, See Hindu Law, Joint family es PN ... 988, 340 
—, See Hindu Law, partition es. n se S 810 

—— ——--, See, Hindu Law, partition — ... : 417 


Partition suit, Costs, appeal for—Appeal, if and when maintainable— Principle, 
matter of —Prapristors and lessees, interest as—Allotment of shares in proprietary 
and leasehold interests—Ovats up to the preliminary decreo, by whom payable 
— Rateable distridution—Oosts, subsequent to preliminary decree, by whom to be 
borne— Lessor and lessee, liabilities of, to pay coste — Apportionment. 

An appeal will lie upon a question of costs when a matter of principle is involved. 

As the plaintiff in a partition suit commences it for his own advantage, con- 
venience and security, aud as the defendant, as joint owner, hold his undivided share 
always subject to the right of the plaintiff to demand partition, the parties must each 
bear their own costs of the suit up to the stage of the preliminary decree, and the 
costs of the partition should be divided between the parties in proportion to their 
fespective shares in the estate. 

If however, there has been a frivolous contest, the party by reason of whose 
opposition unneceseary costs are incurred, may be made liable. 

A lessee who accepts a lease of a share in joint property, does so with full know- 
sedge that the subject matter is Hable to partition, and if he finds himself a defendant 
jn a partition suit, it is by reason of his own voluntary act, and in such a suit, each 
party must bear his own costs up to the first hearing or priliminary deorce, and 
the costs of the partition should be borne by the parties in the proportion of 

‘their interests, 

If the lessee took no part in the partition proceedings, and neither claimed nor 
obtained the benefit of a separate allotment, he could not be called upon to contribute 
to the costs of the partition. But if he did, the costs must be borne by him rateably 
with the other parties, according to his interest in the premises. 

a permanent lessee may be regarded as a purchaser and will be entitled to similar 
privileges and subject to similar liabilites. 

The costa of the partition should, as between the lessor and the lessee, be - 
borne by them in proportion to their respective interest in the share covered 
by the mokurari (lease). Nawab Dildar t. Bhowani Sahai Singh  .. 642 
Payment of rent—Hent, suit for—Appropriation by landlord towards interest due on 

the arrears—Rent, if necessarily inoludes interest. 

If any sum of money be paid by a tenant to a landlord as rent, and the latter 
receives ibas such, he cannot be permitted to apply that money towards any interest 
which might then be due to him, 

The word “rent” does not necessarily include interest. Bhagabati 


Debya Chowdhurani v. Basanta Kumari Debi i 69 
Payment of rent, Ses Landlord and tenant "T cue ace 9 
Penal Code, if exhaustive, See Rgilways, Act, Secs. es, 112 Ae Te 47 


; Sec, 290,— Publio Nuisance, 

Where the manager of a bone mill permitted a large stack of bones to remain 
uncovered in the open for a long time so as to beceme rotten and to emit a smell 
‘noxious to people living in or passing by the vicinity : 

Held, he was not doing an act which he was entitled to do in Minds on his 
trade in a reasonable way, and was therefore guilty of committing a public nuisance. 

e 
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Ponal Code—( Contd.) 
`~ In erder to constitute an offence under section 290, it is not necessary 
that tpe alleged nuisance should emit smells injurious to health ; it is suffi- 
cient ff they be offensive to the senses. G. Berckefeldt v. Emperor ae 40 
——--——, Sec. 417, See Railways Act, Secs. 68, 112 P T 4T 


; Bec. 471—'Dishonestly’, ‘fraudulently'—Alleged emeoutant denying regis- 
tration, acowsed called «pon in a judicial enquiry to say whether it was genuine 
or forged—Accxsed appearing ard asserting its genuineness, not dishonest or 
fraudulent user within the terms of Sec, 471, Indian Penal Code, 


A presented a document for registration before a Sub-Registrar alleging that 8 
had executed it. S. having denied execution, the Sub-Registrar reported the matter 
to the District Magistrate. The District Magistrate ordered a judical enquiry, and thc 
Deputy Magistrate who was conducting the same called upon A to state whether the 
document was genuine or forged. A appeared and stated that the document was 
genuine, but the Deputy Magistrate held otherwise, A was, thereafter, tried and 
convicted under section 471 of the Indian Penal Code: 

Held, that it was impossible to say that A ‘used’ the document, 

The use of a ferged document which is contemplated by section 471, ° 
Indian Penal Code, is such use as causes wrongful gain or wrongful loss ; 
that'is to say, that section applies to the case of a person who appears before 
some other person, or before a Court with a document and endeavours to 


induce that person or Court to do some act which heor it would not do if . 

it was known to bea forgery. Asimuddi v. The King-Emperor i 454 
— —— —3, Secs 471, 474, See Stay of ‘criminal proceedings .., ah 238 
Penalty, See Undue influence ie a id bs 106 
Pendency of Civil Suit, Sse Stay of criminal proceedings die in 233 
Pending proceeding, Sse Appeal from Sambalpur è m 550 


Permanent tenancy,—Facts, inference. from— Lease, origin of, unknown—Tenancy 
of long standing—Non-agricultural—Residential purposes, substantial building 
raised for—Uninterrupted enjoyment—Rent, uniform payment of, without 
alteration— Burden of proof on tenant. 

Cases in which the facta are different do not afford much assistance in the 
discussion of the question whether a tenancy, the origin of which is not known, is of 
a permanent or precarious character, Each case must depend on its own circumstances, 

Where the origin of a tenancy, not agricultural in nature, is not known, 5 
and it is held and enjoyed for a length of time, say from 60 to 60 years, sub- : 
stantial buildings are erected on tho land let out and enjoyed uninterruptedly > 
for that length of time by a payment of uniform rent without alteration, the 
Courts will, in the absence of any thing to the contrary, presume that it was 
granted for building purposes, and the grant was of a permanent character. It 
is a question of inference from facts, the burden of proof being on the 


tenant. William M. Grant c. Mrs Robinson .. us 178 

Person interested, who is, See Land Acquisition Act, Secs. 3, 18 ia 301 
- in the payment of money for aenn See Money 

had and received see RS M" sae 59 

Personal Covenant, See Mortgages, rights of aze is nas 287 

Potition of compromise, registration of, Ses Constructive resjudicata  ... Gl 

Paint, misconstruction of, See Ejectment Suit E S ies 181 


Plaintiff, assignment by, See Substitution of parties QU S. 480 
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Plaintiff, refusal to join as, Ses Religions Endowment 3 sie 527 
——-—, when can appeal, See Return of plaint ... i. 580 
T———— raa rondents death, See Civil Procedure Code, Secs PS 5682 ... . 893 
Pleader, See date of birth «. En X ds wo 4 
Pleadings, See Hindu Law, Adoption... se i E 116 
Position of domination, See Undue influence — ... as e. 106 
Possession, when adverse, Sse Adverse possession — ... oa sod 69 
Possessory Suit, conversion of, Sea Usufructuary mortgage... s 663 
Pre-emption, right of, See Resjudicata eS EN ES 344 
Prejudice, See Suit to set aside sale is T 328 
Preliminary decree, Costs antecedent and subsequent, Seo Partition 
Suit, Costs is: vis I Ur es 642 
Presumption, Ses Ejectment : aff in ves sis a 181 
--, See Provincial Small Cause Courts Act, Sec, 25 ... — 413 
-——, See Rate of rent Sis oe hs 92 
——— — — —— —, as to death, Ses Evidence Act, Bec. 108 se S 649 
——, of nature of tenancy, See Permanent tenancy ... M 178 
revious decree in rent suit, effect of, Sec Rate of rent... e 92 
Principle of apportionment, See Land Acquisition ... RS ue 662 
Probabilites, See Advocate ... - 123 
Probate and Administration Act, Sec. 50, See Probate revocation of . 560 


Probate, revocation of—Proof in solemn form. 

A will was proved by an executrix in common form without issuing citation 
to the next reversioner. She was the sole legatee under the will, On her death, her 
heir took possession of the property as heir : 

Held, that the heir of the executrix may be ordered to prove the will in 
solemn form in the presence of the next reversioner. In default, the probate 
was revoked. Inthe case of Gopi mohun Bysack and Jn the matter of 








the petition of Nemai Chand Bysack " » . 560 
Proceedings, piecemeal, Sse Land Acquisition Act ... ise E 669 
to keep the peace Ses Oriminal Procedure Code, Sec. 107 ... 4T 

Professional mis-conduct, Sss Advocate x ue .. 123, 130 
Proof of will, See Probate, revocation qf s vi 560 
Property, Restoration of, See Oriminal Procedure Code, Sec. 517 M 44 
Proprietors and lessees, See Partition suit, Costs +» wis B 612 
Proprietor's private lands, Sse Ejectmont suit... “181 


Provincial Small Cause Courts Act, Sec. 25—Deeree— Wrong in law — Bengal 
Tenancy Act (VIII of 1885), Seos. 11, 18, 60, (2)—Ruiyat at fived rates—Tonure- 
holder—Pr erumption—Jurisdiction of High Court—Onus. 


Where the decree of a Small Cause Court (which includes the judgment) involves 
a substantial error of law which in the opinion of the High Court has occasioned a 
failure of justice, the High Court has power to interfere under section 25 of the 
Provincial Small Cause Courts Act, 


The presmption referred to m section 50 (2) of the Bengal Tenancy Act arises 
.only in suits brought under the provisions of that Act alone. 


Section 18 of the Act doeg not make all the incfdents of a permanent tenure 
applicable to raiyats holding at fixed rates, but only the provisions as to transfer 
- and succession. ^ 
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Provincial Small Cause Courts Act—( Cont. ) 


The nus of proving that he is a tenure-holder and nota raiyat lies upon 
the defendant tenant who alleges that he holds a permanent tenure, 




















Nilmani Maitra v Mathura Nath Joardar x E 418 
Public, right of, Sze Religious processions ss m vis 566 
Public Demands Reovery Act, Secs. 8, 10, 31, See Certificate Sale... 555 
————- —, Sec. 10, notice under, See Certificate Sale 556 

— —.— ———— ———, Sec. 10, See Certificate sale, suit to set 
aside, Limitation és eve sea 686, 687, 696 
— ų— —— ——— Sse Certificate sale, setting aside 885 
OC — ——— , See Certificate sale, setting aside 638 
SS Md Sec. 19, See Certificate sale see 240 
Nuisance, See Penal Code, Sec. 290 "m TC ees 4) 
Street, See Religious processions as e a 580 
Puisne mortgagee, liability of, See Mortgage Suit a is 815 
Purchaser, See Certificate sale, suit to set aside, limitation — ... - C87 
— of putni sale, See Money had and received E 2x 52 
— ————.— ot entire estate, See Revenue Sale Law, Sec. 37 m - 204 
—-—— of tenancy, See Ejectment... te as 205 
—-——, pendente lite, See Transfer of Property ‘Act, Sec. 52 - 563 
, remedy of, See Suit to set aside sale — ... sie s 828 
-———, transferee from, See Revenue Sale Law, Sco 97 ... w^ 264 
Putnidar, lease by, See Village Chowkidars Act, Sec. 61 S A" 143 
, Tights of, See Resumption, effect of! —— ... E 38 
——, right of, in resumed chowkidari lands, See Village Qhowkidare Act, 
Seo 51 is ee or aa s. 143 
Putni Sale, reversal of, Ses Money had and received " - 59 
Question in Issue, Se Resjudicata — ... e 914 


Question of fact— Suggestion of Advocates —Cowrt of A psi ui uiu of fact. 
A conclusion ought not to be adopted in a Court of appeal where it is 
put forward for the first time merely on the suggestion of the lawyers "repre- 
senting one of the parties, when it is one on a pure question of fact, and no 
evidence in support has been given in the Court of firat instance, Nawab 
Shah Ara Begam t. Nanhi Begam — .. E 4 
Railways Act, sections 68, 112— Trarelling without tioket—Cheating, attempt at— 
Indian Penal Oode (Aot XLV of 1800), Sections 417, 511—Dishonest or frandu- 
lent intention— Offence, if distinot—Separate sentences—Statute, construction. of 
— General and Special Acts—Repeal by implication—Gensral Olauses Aot (X of 

1897 ), Section 26—Indian Railways Act, penal procisions, if exhaustive. 

Entering intoa Railway compartment and travelling without a ticket are only 
some of the ingredients of an offence under section 112 of tbe Indian Railways Act ; 
these Acts in themselves are not penal under the section. The essence of an offence 
under the section is dishonest or fraudulent intention to defrand the Railway Adminis- 
tration of its just dues, i, ¢., the fare payable by the passenger. 

The fraudulent intention of a passenger must appear from some other act or 
omission than merely travelling without a ticket, e. g. an attempt to free himself 
from liability by producing am used and irrelevant ticket. 

Travelling in a Railway car, witha false and entirely irrelevant ticket, with ft 
fraudulent and dishonest intention is an off:nce under section 112 (a) of the Railways 
Act, which must be read with section 68. . 
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Railways Act—(Contd,) 


Travelling without a ticket comes within the words of section 68 andso under 
section 112 (a). i 

Entering into tbe traiu and travelling without n ticket, and the attempt i palm 
off an used ticket upon & Railway servant are not separate and distinct offences The 
intention to cheat him and the Railway Administration is one and the same offence. 

The element of the offence under seotion 417, Indian Penal Cole, is precisely 
the same as that of one under section 112 of the Indian Railways Act, and a person 
cannot be sentenced under both the sections separately for the same offence. 

Facts, which form the basis of a conviction and sentence under one charge, 
cannot algo form the basis of n conviction and also n separate sentence under another 
` charge. There cannot be cumulative sentences, though n conviction might trke place 
on an nlternative charge or even both. 

Jt is ordinarily desirable, that when an act or omission ia made penal by iwo 
Acta, one general and the other special, the sentence should be passel under the 
special Act. . 

The penal provisions in the Indian Railways Act nre not exhaustive, and there 
fs nothing in the Act itself or any other enactment in force in India which excludes 
the operation of the general laws in force as to offences which are not punishable 
under the Act. 

Quaere : Whether in this country a special penal law repeals by impli- 
tation, in every case, & previously existing general law relating to an offence 
of the same nature? Kuladaprasad Majumdar r. Emperor i^ AT 
Raiyat, See Bengal Tenancy Act, Sec 5 oes Rie m 622 
Raiyat at fixed rates or tenure holder, Sre Provincial Small Cause 
Courts Act, Sec, 25 ve. és agi T i en 413 


Rate of rent—Sxit for Bhowli rent— Previous judyment between the parties allowing 
nakdi vent, whether resjudicata—Reoord of rights, subsequent to the previous 
judgment, entry in, effoct of —Bengal Tenancy Aot ( VIIL of 1885), Seo. 51. 
Decision in a previous rent suit as to the amount of rent payable does not operate 

ns regWdicata in a suit for rent of subsequent ycars, although it may give rise to a 

presumption under section 51 of the Bengal Tenancy Act. 

The same principle should be applied to the question whether a tenant held nt 
bhowli or nakdi rents for a particular period, 

When a conflict arises as to the rate of rent between that allowed by a previous 
decree and that entered in the record of rights subsequently prepared, both are to be 
considered together and weighod against each other. 

Record of rights under Chapter X of the Bengal Tenancy Act are 
prepared with considerable formality, and the proceedings of Revenue officers 
are conducted with publicity. Entries in such records should not be lightly 
discarded. Kali Roy v. Pratap Narain m i E 92 
Reasonable Cause, See Advocate St TE us aise 180 


Receiver, appointment of,—Lygoeiver, if may sue in his own name—Cicil. Procedure 
Code (Act XIV of 1882), Secs. 508, 505—Districé Judge, sanction af, to the 
appointmont—Sanction, subsequently obtained, if validates proceedings commenced, 


The order of appointment of a receiver can be metle by a Subordinate Judge 
"only after he has been authorised to do so by the District Judge. The question whether 
the appointment is invalidated, if it is made by the Subordinate Jadge without the 
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Receiver, appointment of—( Contd.) 


previous" sanction of the District Judge, but is subsequently approved by him, isa 
questigt rather of power than of jurisdiction of the Court, 

It is not essential, in all cases, where a power may be exercised with the assent 
of & third person, that such assent must be given before the execution ; there may be 
a ratification by sabsequent consent. 

' There may be cases in which the nature and object of the power and the 
surrounding circumstances point to a previous consent as essential, in which event 
the consent must be obtained before the execution and subsequent consent is 
insufficient, 

Where the order for the appointment of a receiver was made by a Subordinate 
Judge and the nomination was subsequently approved by the District Judge, the 
requirements of the law were substantially complied with, and whatever defect there 
was in the form of the proceeding, it was remedied by the subsequent order of the 
Subordinate Judge, although it was made after the institution of the sult in which 
the question of the validity of the appointment was raised. 

Section 603 of the Code of Civil Procedure authorises the Court to grant to the 
receiver all such powers ar to bringing and defending suits «s the owner himself has? 
When an appointment has been made under that section, and full powers are granted 
to the receiver, powers are conferred upon the receiver to bring and maintain suits 
in his own name, always supposing that the ownership of the property is completely 
represented in the suit in which the receiver is appointed. x 

It is competent to a Court to authorise a receiver to sue in his own 
name, and a receiver who is authorised to sue, though not expressly in his 
own name, may do so by virtue of his appointment with full powers under 


section 503, Civil Procedure Code. Jagat Tarini Dasi v. Nabagopal 























Chaki »i 210 
——-——— , power to sue, See Receiver aaa is ree "s 210 
Recitals in documenta, if evidence, Sze Documents vi ET 55 
— in mortgage deed, Sze Usufructuary mortgage a e 653 
Recognition by landlord, See Occupancy holding, transfer — ... ie 294 
Record of rights, effect of entry in, See Ejectment Suit sh s 181 
= , effect of entry in, Sse Hate of rent ass e 92 
—— — — — — —, finality of, See Bengal Tenancy Act, Secs, 105, 106 - 0 
Recovery of possession, See Certificate sale, setting aside... ois 638 
-——— of property, See Certificate sale, setting aside E. T 385 
Redemption, See Constructive resjudicata See ave vs 611 
———- , Tight of, Bee Mortgage suit A oe S 315 
——— , Tight of, See Transfer of Property Act, Bec. 52 .-. AS 563 
, Buit for, nature and scope, Ses Constructive resjudicata A 192 
—, when may be partial, Sae Mortgage Suit os sed 815 
Suit, Conversion, See Usufructuary mortgage  ... v. 663 
Reference to Civil Court, validity of, Ses Land Acquisition Act, Beca, 3, 18 301 
Refund of rent paid by mistake, See Money had and received ... A 59 
of tax illegally levied, See Mine royalty — ... i si 148 
Registrar, delegation of power to, See High Court, power of... i 405 
Registration, Seo Transfer ot Property Act, Sec. 54 e a Fe 390. 
—--—— of name, See Rent Recovery Act, Secs 27,108 ... T 89 


PETERET 





Act, Sec. 17, Sve Constructive resjudicata i Bee 641 
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Registration Act, Secs. 35, 78, 74, 75, 87—Registration of dooument under orders 
of District Registrar, time for presentation, extention of — Procedure, depect of — 
Registration after fimed period, effect of—Indian Limitation. Act (XV of, 1877) 
Beo. 5, if applies to Registration Act— Hegistration, invalidity of, may “be im- 
geaohed by a person interested, though no party to the deed. 

The Registering officer haa no jurisdiction to register a document, presenfed after 
the lapse of thirty days from the date of the order passed by the District Registrar 
under the first paragraph of section 76 of the Registration Act, even if the time for 
such presehtation i8 extended by a subsequent order of the District Registrar. It is 
not a mere matter of procedure. A document registered after the said period of thirty 
days is not validly registered and creates no title. 

The order of the District Registrar directing the registration of a document after 
the lapse of thirty days from the date of the order passed by him under the first 
paragraph of section 75 of the Registration Act, is tra vires. 

Section 5 of the Limitation Act has no application to such a case, and time for 
registration cannot be extended under the section, 

Where a person ia affected by a deed which he impeaches as not duly 
xegistered, it is open to him to take the objection, although he was no party 














to the deed. Baban Sahai v. Udit Narain... - 2 188 

=, Bec. 82 (a), See Stay of Criminal Sese es 233 
—- —— of document, time for presentation, Sze Registration Act, 

Secs, 35, 78, 74, 75,87 ... 2 e 188 
— - , validity of, See Registration Act, Becs. 85, 

73, 74, T5, 87, e k a 188 

Regular Suit, Ses Civil Bade Code, ‘See. 291 ... i m 138 

Regulation VII of 1822, Sec. 5. Sæ Malikana ... d sit 319 


Regulations, 1703 XXXVII, Sss Badshahi Grants Regulation 

—— m, 1822-V11, Sse Regulation VII of 1822 

Religious Endowment, Sse Hindu Law, muth — ... ; 360 

Religious Endowments—Steb«it, are of saveral, suit by, of P Pi intiganitann 
custom of-—Jidest son, sole shebait—Suit for recorery of posseasion— Mortgage- 
deores, declaration, suit for, inzalid and not binding—Hindu Law— Mitahshara 
—Brothers, ons of the—substitution of —Surcivorship—Custom of Muth— Swit for 
possession on qjectinent, conversion of, into ore for redemption, if and when allow- 
ablo—Co-shabaits, made dcfondants—Refusal to join as plaintiffs —Collssion 
when not proved or alleged. 

Where property belonging to an endowment is sought to be recovered from à 
third party, who asscrts that he is the owner thereof, all the trustees of the endowment 
should be made parties to the suit, and such of them as refuse to join as plaintiffs, 
should be made defendants, All the trustees should ordinarily be co-plaintiffs, and 
only such of them should be made defendants as are unwilling to be joined as co-plain- 
tiffs, or have done some act precluding them from being plaintiffs, because where the 
administration of the trust is vested in several trustees they all form, as it were, 

. but one collective trustee and thgy must exercise the powers of their office in their 
joint capacity. Their interest and authority being equal and undivided, they cannot 
| Rob separately, but all must join. 

Upon the death of one of several joínt trustees, the valídity of the exercise ot * 

* the trust powers by the survivoii depends upon the nature of such powers ; if these 
powers nre coupled with an interest or are annexed to the office o? the trustee, they 
"will pass with the trust to the survivors and can be exercised by them, 

. 


P^ 
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Religigus Endowments—(Coxrtd.) 
As regards the members of a Mitakshara family who are joint shebaits, the right 


of süfbaiship passes by survivorship; and consequently, upon the death of the 
original plaintiff, the right to prosecute the suit or an appeal preferred by him vests by 
survivorship in all his brothers and one of them is not competent to obtain an order 
for subBtitution as if he is alone entitled to the office of shebait, 
Although a suit brought as one for possession may, in the discretion of 
the Court, where the circumstances of the case permit, be equitably converted 
into one for redemption, which could only be allowed when the mortgage ig 
a valid and binding one, a plaintiff must ordinarily succeed on the case he 
bas made in the plaint, and unless there are special circumstances, an action 
instituted for purposes absolutely inconsistent with redemption cannot 
properly be converted into an action to redeem, as it would in reality amount 
to the conversion of a suit of one character into a suit of another and 
inconsistent character. Kokilasari Dasi v. Mohunt Rudranund 
Goswami ae 527 
Religious Endowments Act, section 18—Leave to bring suit for accounts—Grant 
Qf leave— Order, if a decree—Civil Procedure Code (Act XIV of 1882), seotfor 
2— Appeal. 
Act XX of 1863 (Religious Endowments Act) makes no provision for 
appeal and an order granting leave to bring a suit for the purpose of 


having the accounts of a certain religious endowment not being a “ decree” E 
within the meaning of section 2 of the Code of Civil Procedure, no appeal 
lies against such an order, Mojaffer Ali v. Mirza, Hedayet Hossain .. 641 


~ — ——- Processions—right to conduct through public streets—Resjudicata 

Every member of the public and every sect has the right to use the public streets 
vested in a Local Board, in a lawful manner, for instance, to conduct religious proces- 
sions, and no one can be restrained by injunction in the exercise of such right as all 
members of the public have equal rights in the public streets, 

When a suit was brought against certain wrong-doers in their individual 
capacity relating toa public property, the suit is not of a representative 
character and its decision does not operate as res-judicata and does not bind 
for all times cither the property or the community interested therein. 























Sadagopa Chariar v. A. Rama Rao TE ve 566 
Relinquishment by some tenants, effect of, See Landlord and tenant -— 9 
Remand, Erroneous, See Oivil Procedure Code, Secs, 562, 56t ... - tow 
— — —--, improper order of, See Suit to set aside sale B k 328 
Rent, if includes interest, See Payment of rent ds aus en 69 

; kind of, See Rate of rent E aes ws it 92 
, Nakdi or Bhowli, See Rate of rent See oad 36 92 
ı payment and acceptance of, See Landlord, and tenant ... vee 9 
; payment of by mistake, See Money had and received... ee 59 
; payment as, See Payment of rent ats = is 69 
, Tate of, See Rate of rent i 2*5. ees ái 92 
, Suit for, Ses Rate of rent Ses ee "€ tee 92 
-——, decree, Zaparte, fraudulent, See Suit to set aside sale... X 328 


, Sale in execution, Setting aside, See Suit to get aside Sale — .. 328 








Recovery Act. Secs. 27, 108—Registration of. name— Suit, right of." 
The purchaser of a tenant's interest in execution of &emoney-decree has, under 
. 
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Rent Recovery Act,—( Contd. ) 
section 27 of Act X of 1859, no leeus standi to maintain a suit for MT of 


the tenure against a previous purchaser who purchased it at a sale in execution of a 
rent decree obtained by co-sharer landlord under the Act, unless the former gets his 
name registered as a tenant in the sherista of one of the landlords, Bichitrananda 


Ray t. Behari Lal Pandit ny 89 
—— Suit, See Utbandi tenure - 398 
Repeal of Act, by implication, Ses Railways Act, Secs, 68, 12. - AT 
Representative of party to the Buit, See Civil Vui Code, 

Seca. 244, 310A " : i E 204 
Resettlement, See Village Chowkidars Act, Bec. 5l v y 148 
Resjudicata, See Compromise, valdiity of ie E ate 15 
~, See Constructive resjudicata Ns T .. 192, 611 

———, See Rate of rent u Vs M = 92 
— ———— ——, See Religious processions = fucus dy T 506 
— É— — —. See Usufructuary mortgage "m 653 








, Civil Procedure Code (Act XIV " 1882), Reo, 13, Epl, 11.— Pre- 
. datio right of. 

A Hindu widow sold a portion of her husband's estate alleging legal necessity. 
After the sale, the plaintiffs brought a suit against the purchasers claiming a right 
of pre-emption, and the suit was dismissed on the ground that no right of pre-emption 
was proved. Ina subsequent suit brought after the widow's death, by the same 
plaintiffs to set aside the alienation on the ground that the estate of the husband 
now passed to them as next male heirs and that the sale was not justified by 
legal necessity : 

Held, that what was in question in the former suit was the right of 
pre-emption in respect of what the widow had power to convey and did con- 
vey, that is, her widow’s interest, and that the introduction of any question 
"as to the effect to the conveyance upon the reversion would have been in- 
congruous to the matter of the suit, and accordingly the present suit was 
not barred by ‘section 13, Explanation II of the Civil Procedure Code. 











The Deputy Commissoner of Kheri v. Khanian Singh .. 344 
Respondent, if bound by Exparte order, See Limitation Act, Sec. 5 - 380 
Restitution of Conjugal rights, suit for, See Suit for restitution, Kc. ... 400 

‘Restoration, See Civil Procedure Code, Seca. 102, 103, 157, 158 ni 260 
of property, See Criminal Procedure Code, Sec. 517 eee 44 
Resumption, See Chowkidari Ohakran lands sic zu .. 28, 299 
-_—, Bee Surplus sale proceeds, right to — ... - e 30 
-——-, Bee Village Chowkidars Act, Sec. 61 .. - - 143 
—— of tenure, See Minerals, right to we 583 
—— —— .——, Effect of,— "Chowkidari chakran lands, Vili sette: with 
zemindar—Putnidar, rights of — Village Chowkidure Act (VI of 1870, B. O.), 

Seo, 51. 


A, a zemindar, granted to B asputni of all the lands of his estate without any 
reservation of the chowkidarl chakran lands. The chakran lands were resumed by the 
Collector and transferred to the zemindar, who settled raiyats on them. Ina suit for 
ejectment brought by the putnidars : . 

' Held, (i) that B was entitled tó the possession of the lands. 
Gi) that the resumption did not create any new title in A, so as to affect 
the rights of B. F 7 


Vor. V] INDEX OF CASES. "763 


‘Resumption, effect of, —( Cond. ) 


(iti) that, whether B was bound to pay any rent to A in addition to the assessment 
imposeg* by the Collector on the resumed lands, depended upon the mode in which the 
reut had been assessed upon the putni at its inception. 

(iv) that B was entitled to eject the raiyats settled by A on the resumed lands. 

The nature of chowkidari lands and the effect nf their resumption 


explained. Kazi Nawaz Khoda v. Surendra Nath De ... de 33 
Return of plaint,—Cicü Procedure Code (Act XIV of 1882), Secs. 10, 17, 19, 57— 
Appeal. 


Where & plaint has been returned to the plaintiff to be presented to the 
proper Court, itis not open to him to appeal from the order of return, after 
he has taken back the plaint and refiled ‘it in the Court directed. Beni 








Madhub Das v. Jotendra Mohan Tagore an 580 

Revenue Sale, Setting aside, See Contribution Suit E 64 
, Suit to set aside, See Civil Procedure Code, Secs. 368, 582. 893 

- Law, Section 5—'Current year’ —‘Estate under attaohnent’— 
Appointment of common nanager—Section 14— Notice to co-sharers. e 


The words ‘current year’ in section 5 of the Revenue Bale Law mean the official year 
(lst April to 318t of March) and not the calendar year (January to December.) 
An estate for which a common manager has been appointed by the District Judge 
under the provisions of the Bengal Tenancy Act is not an ‘estate under attachment'e 
within the meaning of Act XI of 1859. 
The Collector is not by the Act bound to give notice to the co-sharers 
under section 14 of the declaration that the whole estate would be sold if 
they did not pay up the arrear due from the defaulting share. All that is 
necessary under the Act is that the declaration should be made. lt need not 
be notified. Bhawani Koer v. Irshad Ali Khan es i 426 
—, Sec, 14, See Revenue Sale Law, Bec. o. ... x 120 


—— Section 37,- Purchaser of entire estatc—Tranafores from 
purohaser— Annulment of under-tenres— Entire lands covered by under-tenure— 
Taluqa Potta, i 

The rights acquired by the purchaser of an entire estate at a sale for default of 
payment of revenue can be transferred and the transferee can avoid an under-tenure 
created before the sale, when the transfer is by a taluga potta conferring upon the 
transferee the right to immediate possession of the lands comprised in the potta, 

Where the lands held by the under tenants include lands not claimed by 
the purchaser, and they hold the entire lands under one potta, their entire 
holding forms an indivisible tenure which cannot be annulled in respect of a 
portion only of the lands comprised in the potta. Sooharam Barma v. 





Doorga Charan Das 2 204 

Reversion, See Hindu Law, partition + ae 810 
Reversioner, Suit by, Sse Hindu widow, glenadenl dan "m 334 
Revival of Suit, See Civil Procedure Code, Sec, 108° SH ps 202 
Revocation of probate, See Probate, revocation of Ws m 560 
Right to interest, See Interest, right to ite fee d T 
to minerals, See Minerals, right to et vii -— 583 

of parties, ascertainment, See Constructive resjudicata e 611 








of Suit, See Rent Recovery Act, Secs. 27, 108 Pm - 89 
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Right to sue, See Religious Endowment 2s asa E 527 
, Survival, See Hindu Law, partition ... SETS E. 310 
Road cess Act, Secs. b, 6, 72, 81, See Mine royalty I ets 18 
— return, See Mine royalty ae si X 148. 
Rules of Court, See Advocate s T € 180 
———————, Ultra tires, Ges High Court, rower - of fee s$ 405 
Sale, Ses Certificate sale, suit to set aside a ees see 687 
—-, collusive, setting aside, See Suit to set aside sale se i 328 
——-, impeachment of, See Civil Procedure Code, Bec. 291 m E 138 
—— ., Irregularity in, See Civil Procedure Code, Sec. 291 m 9s 138 
———., stay of, See Civil Procedure Code, Sec, 201  ... ad EM 138 
, validity of, See Oertificate sale — ... v SN T et 555 
——— , See Certificate sale, setting aside .. wen cus 688 
—-, without tios invalid, See Certificate sale... X € 555 
—— proclamation, non-publication, See Civil Procedure Code, Seo. 291 ... 138 
Sambalpur, appeal, See Appeal from Sambalpur ... sii P" 550 
Same proceedings, See Criminal Procedure Oode, Sec. 107 — ... 2831 
* Sanction, to appointment of Receiver, See Receiver T n 270 
of Court, See Compromise wee ms 175 
Sanction to prosecute, See Criminal Procedure Code, Sec. 196 ^ (6) .. 219, 222 
———- ; See Criminal Procedure Code; Sec. 195. Cl. (1), (6) 176 
e Second Appeal, See Ejectment Suit  ... ed "T 181 





, Findings of facts—Act (Iof 1872), Secs, 11 (b), 18—Recitals in 
dividi if and when admissible, against persons not parties to the deed, 
A finding of fact cannot be interfered with in second appeal, however 
erroneous, if there be some evidence in support of that finding. Dwarka Nath 





Bakshi v. Mukundu Lal Chowdhury s 55 

‘Second Mortgagee; lien and charge of, See Mortgage suit — ... 2 95 
—————- ; Suit by, See Mortgage suit iss sed 95 
Security to keep the peace, Ses Criminal Procedure Code, Sec. 107 sad 281 
Separate Estate, See Hindu Law, Joint family A ie .. 838,310 
landlord, See, Bengal Tenancy Act, Bec. 153 tes 235 


Service tenure—OChowkidari chakran lands—Chowkidar to hold in lieu of serrices— 
Suit to eject tenants holdiny under the ohowkidar— Right of occupancy, if 
acquired by possession for the statutory period — Notice to quit, if necessary. 

The mere fact that the tenants holding undern chowkidar on the chowkidari 
chakran landa, paid rents for more than 12 years, would not necessarily show that at 
the time when the grant was made by the landlord to the chowkidar, it was the inten- 
tion of the parties that the chowkidar's tenancy should be that of a middle man. 

If at the inception of the tenancy, it wasa middleman’s interest, and if the 
chowkidar let out the lands io cultivating raiyats, the latter might acquire rights of 
occupancy therein ; but if at.the time of the grant, it was intended that the grantee 
was to hold it himself and enjoy the proceeds thereof, in lieu of the services to be 
rendered by him, it could not be said, simply from the fact that he sub-let the land 
to some body else, that the person would acquire a right of occupancy against 
the landlord. 

lf the tenancy of the chqwkidar came to an en& upon his death, and 
the landlord was entitled to re-enter into possession, he would be perfectly 
justified in treating the tenants who held under the chowkidar ns trespasser 

e 
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Service tenure—(Contd.) 


and no nofíce would be necessary before they could be ejected from the lands. 


» Mrittunjoy Roy Chowdhury v. Kenatullah Narya e. 53 
Betting aside sale, limitation, Sæ Certificate Sale, setting aside T 638 
Settlement holder, liability of, See Bengal Tenancy Act, Secs. 105, 106 .. 67 
Share of rent, See Co-owners, dispossession by... ics ae 267 
Shebait, one of several, right to sue, See Religious Endowment E 527 
Signature, Lithograph, See Certificate Sale, Suit to set aside, Limitation ... 687 
Solemn form, proof in, See Probate, revocation of ... A "P 560 
Sons, if bound, Ses Mortgage by Karta... - ies i 441 
Son’s interest, when liable, See Mortgage by fathor € 669 
Son taking by Survivorship, liability of, See Civil Procedure Code, 

Secs, 2341244 ... m e = 491 
Spiritual duties, See Mahomedan Law, wil ses ses id 184 
Status, See Hindu Law, Adoption sun "S on p lió 
Statute, Construction of, Sse Railways Act, Secs. 03, 112 ine vae 47 
Stay of Sale, See Civil Procedure Code, Bec. 291. iss vis 138 


-—— of Criminal Proceedings— Pending oril suit —Indian Penal Code (Act XLV 
of 1860), Secs, 471, 414— Registration Act (III of 1877) Seo. 82 (a). 
Where the alleged executant of a document having denied execution 
before the Sub-Registrar, an enquiry was held and the District Magistrate 
directed the prosecution of the person presenting the document for registra- . 
tion and the said person filed a civil sult under Sec. 77 of the Registration 
Aet, the High Court directed the criminal proceedings to be stayed pending 
the disposal of the civil suit. Ram Charan Singh v. the King- 





Emperor - 233 
Subrogation, See Constructive resjudicata dee T - 61L 
—— , ‘legal’ and ‘conventional, Sse Constructive resjudienta S 611 
Substantial loss, Sve Civil Procedure Code, Bec. 201 Se Ves 138 
Substituted Service, See Certifiente Sale ves lo 555 
Substitution, not in time. See Civil Procedure Code, Secs. 368, 682 TE 898 





-— ——, of parties—Ciril Procedure Code (Aot XIV of 1882), Sea, 872— 
Assignment of the rights of a plaintiff —Substitution of assignee—Limitation Act 
(XV of 1877), Bec. 22. 
When the name of the plaintiff is removed from the record and that of his 
assignee sabstituted in its place, the provisions of section 22 of the Limi- 
tation Act are applicable and the suit must be dismissed if itis barred at 
the date when such substitution takes place. Abdul Rahaman r, 








Amir Ali e 486 

Succession, See Hindu Law, Adoption ... eee ae sis 115 
-——- to mohuntship, See Hindu Law, math ... due ae 860 

< —— to shebaitship, See Religious Endowment 22 soa 527 
Sufficient cause, See Limitation Act, Sec. 5 ae Ns ase 380 
Suit against Government, See Mine royalty 2, e vus 148 
———, conversion of, Ses Religious Kudowment s Tr nt 527 
—— for possession, See Religious Endowment Ds and ds 527 
——, notice of, See Mine royalty TE 15 ai n 148 
—, Scope of, See Compromise, validity of ss oe " 16 


— to set aside instrument, See Hindu Widow, alienation T m 934 
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Suit, when contentious, Ses Transfer of Property Act, Sec. 52 ... 563 
Suit for restitution of conjugal rights— Bengal, N. W. P. and dn Ciril 
Ocurts Act (XII of 1887), Beo. 21—Suits Valuation Act (VIT of 1887), Seo. 21 
— Valuation of suit—Jurisdiction, purposes of— Valuation by plaintiff —Appeal. 

Under sectiou 21 of the Bengal, North Western Provinces and Assam Civil 
Courts Act, appeals from the judgments of Subordinate Judges lie to the District 
Judge excepting in cases the value of which exceeds five thousand Rupees. 

The value ofa guit for purposes of jurisdiction must be held, in cases which are 
incapable of satisfactory valuation, to be the value put upon it by the plaintiff, except 
where it is proved that from improper motives he has placed & wrong valuation upon it. 

A suit for restitution of conjugal rights is not capable of money valu- 
ation and therefore the value of such a guit must be held to be the valuation 
put upon it hy the plaintiff and such valuation alone will determine the 
forum of the suit and of the subsequent appeal. Jan Mahomed Mandal 

t. Mesher Bibi i 400 
Suit to establish right, limitation, See Limitation Act, Sch, IT, Art. 14£ ... 56 
- to set aside sale, Sez Certificale sale, suit to set aside, Limitation 686,637,696 


, Civil Procedure Cods (Act XIV of 1882), Becs. 108, 244, 311 

578, held im ewecution of vent decree, if maintainable—Rent decree ex-parte, 

Jranudwlent—Bale, oollusice— Suit, if may be treated as an application under Sec. 

244— Limitation Act (XV of 1877), Sch 17, Art. 178— Time from whieh limi- 

. tation vuns—Purchaser, femedy of—Remand order of, if proper, when original 
suit not deoided on a preliminary point—Prejudice, 

An execution sale may be challenged on the ground of fraud in the execution 
proceedings: it may also be challenged on the ground that the decree, on which the 
proceedings are founded, is itself tainted with fraud. In the former case, the remedy 
of the person affected is by an application under section 244 of the Code of Civil 
Procedure. In the latter case, the remedy is by a regular suit, 

If the decree is tainted with fraud, a suit will lie to get aside the execution sale 
even though, the decree may have been previously set aside under section 108 of the 
Code of the Civil Procedure, and there is no subsisting decree to be set aside in the 
suit in which the sale ie impeached, 








Cases can only be enquired into under section 244, Civil Procedure Code, when 
the existence of a decree, which is susceptible and capable of execution is conceded, 
and it does not apply to a case, when the object is to impugn the decree itself, 

If there was fraud in the execution proceedings, 16 would be open to the party, 
affected by the fraud to make an application under section 244, Civil Procedure Code; 
if instead of an application, he presents a plaint in the Court competent to deal with 
the matter, the defect is one of form rather than of substance, and there is no real 
want of jurisdiction, i 


The application to have the sale set aside under section 214. Civil Procedure Code 
may be made within three years from the date of the sale, under Ait, 178 of Schedule 
II of the Limitation Act. ~ 

Section 578 of the Civil Proddure Code cures the defect in an irregular 
order of remand made by an appellate Court unless the merits of the case 
are shewn to have been affected in any way by the order. Debendra Nath 

Bhattacharjee r Prasanna Kumar Chakravarti hs 828 
Suits Valuation Act, Seo. 21, See Suit for restitution of conjngal rights ... 400 
Summons, service of, See Transfer of Property Act, Sec. 52, — ... iss 568 
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Surplus sale proceeds, right to—Chowkidari chakran lands, resumption of, stile- 
"€ nent with cemindar, sale for non-payment of Gorernment revente, 
When chowkidari chakran lands, after resumption and transfer to the 
zemindars, have been sold for non-payment “of the Government assessment, 
the zemindar as also the putnidar are entitled to share in the surplus sale 
proceeds, provided the chakran lands are included within the putni grant, 
The determination of this question does not depend upon the decision of the 
question of the right of the putnidar to hold the chakran land upon pay- 




















ment of additional ront. Haridas Goswami v Nistarini Gupta E 80 
Survival of right to sue, See Hindu Law, partition ze ai 810 
Survivorship amongst trustees, See Religious Endowment — .. wee 527 
—_——, persons claiming by, See Hindu Law, Survivorship wi 80 
Symbolical Possession, See Limitation Act, Sch, IT, Art. 144 - 55 
Taluqa potta, See Revenue Sale Law, Sec. 37 z e - 964, 
Tenancy, character of, See Permanent tenancy ie vix s 178 
—. creation of, Ses Landlord and tenant Se i "m 9 

, origin unknown, See Permanent tenancy ... "m En 178 

-, presumption as to, See Permanent tenancy See NT 178 
_———-, purchaser of, See Bjectment ... m af T 205 
Tenant, Status of, See Ejectment Suit ... e. jas Ta 181 
at-will, See Ejectment Suit... i See oe 181 

from year to year, See Ejectment Suit... e “is 181 


Tender of arrears of rent, See Tender ... oe ti ane 270 
———-- of arrears of (rent due—Tender, when legal and valid, effeot of —Cheque, 
tender by, if proper— Waiver— Current coin— Interest, if chargeable after tender 
and before deposit in Court—JBengal Tenancy Act ( VIII of 1885), Seos. 50, 61— 
Deposit, affect of — Indian Coinage Act ( X XIII of 1870) —Indian Paper Currency 
Act (XX of 1882 )—Indian Ovinage and Paper Ourrency Act (XXII of 1899). 
A tender to be valid, must be made in the current coin of the realm. 
Under the Indian Coinage Act (XXIII of 1870), the Indian Paper Currency Act 
(XX of 1882) and the Indian Coinage and Paper Currency Act (XXII of 1899), legal 
tender includes coins and currency notes, and a tender by a cheque is not a legal tender. 


When a tender is actually made, but ina currency different from that required 
by the law, for instance by & cheque on a banker, the objection to the form of the 
tender may be expressly or impliedly waived by the creditor, and he will be deemed to 
have waived the objection, if he rejects the tender on the eround of the insufficiency 
jn amount, or on some other ground, without making any objection to the legality of 
the tender in point of quality. 

A tender ig not vitiated, because a receipt is asked. 

Although a tender does not extinguish the indebtedness, a valid tender, which is 
kept good, stops the ranning of interest after the tender. This principle applies to 


tenders by tenants to landlords. " 


The Statutory provisions for deposit of ‘rent, under section 61 of the 
eBengal Tenancy Act, does not take away the effect of a tender validly made 
and kept good. Jagat Tarini Dasi v. NabagopalChaki ... ee 270 
. 


— — —. of mortgage money, effect of, See Constructive resjudicata - 192 
--, valid, effect of, See Tender " e e sv 270 
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Tenure holder, See Bengal Tenancy Act, Bec. 5 — ... e 00 592 

— , See Provincial Small Cause Courts Act, Sec. 3 20 zs 418 

Time of death, poe Sec Evidence Act, Sec. 108 si eS 00 

Title to chowkidari lands, See Chowkidari chakran lands hae ds 28 

: —, Ses Resumption, effect of js T 33 
Transfer of immoveable property valued less than Hs. 100, See Transfer of* 

Property Act, Seo. 64 z T - iis ^ 390 

— of District, See Appeal from Sambalpur ... "E ss 550 

of Judge, See Criminal Procedure Code, Sec. 476 " 508 


of Property Act, Sec. 52,—/is Pendens—Contentious ae ecen before 
sxmuons served—Purchassr pendente lite—-Redemption, right of—Hatinction 
after confirmation of sale, 

A suit contentious in its origin and nature is contentious within the meaning of 
Bec. 52 of the Transfer,of Property Act even before & summons is served on the opposite 
party. A purchaser from the defendant before summons has becn served on the latter 
is bound by the result of the litigation on the doctrine of lis pendens... 


When a person who purchases pendente lite has ample notice of the 
mortgage suit and of the subsequent execution proceedings, he would be 
debarred, apart from the doctrine of lis pendens, from exercising his right of 
redemption after the sale has been confirmed and the equity of redemption 
extinguished. Faiyaz Husain Khan v. Munshi Prag Narain ede 563 

= ; Sec, 54, Transfer of immorable property 
valued less than Re. 100—Delirery of possession— Tranaforeo in possession 
Srom before date of sale. i 

Where immovable property valued at less than Rs, 100 is sold, 
such sale must be either by a registered instrument or by delivery of 
property. Where there is no delivery because the vendee has been in 
possession of the property from before the date of sale, and there is 
no registered instrument, tho sale is invalid. Shibendra Pada Banerji v. 


























Secretary of State for India in Council E 890 

Secs. 76, 84, 89, 92, Sve Constructive 
resjudicata a - 192 
_ -—, Secs. 86, 88, See Undue infnénce P 106 
; Secs 106, 108 (j), Sve Ejectment i 205 
ı Becs. 108, 114, See Lease, Construction of ... 208 

Transferee from purchaser at revenue sale, rights of, See Revenue Sale 
Law, Sec. 87... m one T3 un 264 
Trusteeship, right to, See Mahomedan Law, Will .., i ais 134 
Under tenant, status of, Sce Bengal Tenancy Act, Sec. 5 ‘ve S ` 522 
— — — tenure, annulment of, Ss6 Revenue sale Law, Sec, 87  ... ies 264 


Undue influence, urgent need— Creditor and\debtor, position of domination—Interest, 
`  inoreasod, from date of bond—Penalty—Compensation, reasonable, in lieu of 
intorest Compound intorest 'exoessivo, if penal— Transfer of Property Act, Secs. 

86, S8—Interest until actual realization, rate of. 

Urgent need on the part of a borrower does not of itself constitute a circumstance 
from which an inference of undue influence can be legitimately drawn. A creditor 
cannot be said to be placed in a position to dominate the will of his debtor, simply 
because the latter ia in urgent need of money. i 
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: : 
Undue influence,—( Contd.) 

A stibulation for the payment of increased interest upon default, such increased 
interest,fo run from the date of the bond and not merely from the date of default, is 
a penalty. This does not, however, disentitle the mortgagee to the increased interest 
altogether, The Court may, in its discretion, direct payment of reasonable compeu- 
gation antl may, us Buch compensation, allow the increased interest, either from the 


date of default or from such snbsequcnt date as the circumstances of the case may 
justify, 


Compound interest is in itself perfectly legal, but compound interest at a rate 
exceeding the rate of interest on. the principal money being in excess of and outside 
the ordinary and usual stipulation, may well be regarded as in the nature of a penalty. 


Sections 80 aud 88 of the Transfer of Property Act do not require 
that interest at the contract rate shall be ailowed until actual realization, 
Interest at the rate stipulated ia to be allowed up to the date fixed in the 
decreee for repayment and interest at the Court rate is to be allowel upon 
the aggregate amount stated in the decree aa due on the date mentioned 


therein. Ram Sundar Koer v. Rai Sham Kishen m A 106« 
Uniformity of rent, See Permanent tenancy Sis £e ie 178 
Uninterrupted possession, See Permanent tenancy ` me E 178 
Urgent need, See Undue influence HT S wet NT 103 
User of document, See Penal Code, Bec. 471 je m ge 464° 


Usufructuary mortgage—Suit fur declaration that a mortgage is nominal, fraudulent, 
oullusive, without consideration, and inoperativo—OCv-defendants — Resj«dicata— 
Civil Procedure Code (Aot XIV of 1882), Sec. 13—Appeal, Court of, not decid- 
ing a mattey— Decision, affect of —Possession and mesne profits, suit for—Ooncer- 
sion of suit for possession into one for redemption, if and wher permtssible— 
Recital in mortgage deed as to consideration — Ecidenos, admissibility in— Orus. 


When tho decision of a lower Court is taken on appeal to a superior tribunal and 
that tribunel for any reason does not think fit to decide the matter, it is left an 
open question. i 


J£ the appellate Court declines to decide an issue and disposes of the case on other 
grounds, the judgment of the first Court upon that issue is no morea bar to a future 
suit than it would be, if that judgment had been reversed by the Oourt of appeal. 


A decision does not operate as resjudicata between co-defendants unless it is 
established that there was a conflict of interest amongst the defendants, that the 
adjudication between the defendants was necessary to give the appropriate relief to 
the plaintiffs and that the judgment did define the real rights and obligations of the 
defendants inter se. 


As against persons who were not parties to the mortgage transaction, the recital in 
the mortgage deed that the consideration has been paid is no evidence, and the 
onus is upon the mortgngees to prove affirmatively the reality and necessity of 
the transaction. * 


As against the mortgagor, on the other hand, the recital in the deed is welghty 

° evidence and the onus lies upon the mortgagor to establish that the statement 

contained in the deed is untrue. What a party himself Admits to be true may resson- 

ably be presumed to be so, but the party may prove the statement to have been 
mistaken or untrue. . 
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Usufructuary mortgage,—(Contd.) 


Where a plaintiff has rested his case upon fraud, when the case of 
fraud has failed, he cannot be, permitted to support it upon an entirely differ- *, 
ent and inconsistent ground. Although, therefore, a suit, brought as one 
for possession, may, in the discretion of the Court, where the circumstances 
of the case permit it, be converted into one for redemption on the assump- d 
tion that the mortgage was valid and bindiug, & plaintiff must ordinarily 
succeed on the case he has made in the plaint and unless there are special 
circumstances, an action instituted for purposes absolutely inconsistent with 
redemption cannot be converted into an action to redeem. Ghurphekni 


v. Purmeshar Dayal Dubey ` Bu 658 
——————— , See Constructive resjudicata ise = 192 
Usury Laws Repeal Act, See Interest, right to... - m 1 


Utbandi tenure, suit for ront of—Abandonment—Notice—Onus—Benami sale— 
Admission by vendor, effect of. 


No notice is required to be given by the tenant to the landlord in abandoning an 
*ütbandi tenure, as it is a settlement for a year only. 


In a suit’ for rent by an assignee of the landlord, when the landlord 
admits that he has sold the arrears of rent to the plaintiff and when such 
landlord is also a party to the suit, it is not open to the Court to find that the 














‘sale is benami. Amrita Lal Mukerjee t Giridhar Ghose -. 4 .898 
Valid sale, See Certificate sale, suit to set aside, limitation - s 687 
Validity of adoption, See Hindu Law, Adoption... beg T 140 
of notice, See Land Acquisition Act - eve “os 689 

of registration, who may impeach, Ses Registration Act, Secs. 85, 
78, 74, 75, 87 . Si 188 
of suit by receiver, See Receiver eL sve 252 270 
Valuation of suit, See Suit for restitution of Conjugal rights ... 400 
Village Chowkidars Act, Secs. 48, 54, 55, 8e Ghowkidari Chakran lands 299 
A er aa ; Bec. 51, See Resumption, effect of m 88 





-——^ Rec. b1— Contract between parties— Intention as expresscd 
therein— Construction. 

The provisions of section 51 of the Village Chowkidari Act (VI of 1870), while 
directing the transfer of the ohowhidari chakran lands, save all contracts entered 
already with regard to those lands ; and the Courts must look at the contract between 
the parties to sce what the intention of the parties was, in 1egard to euch lands. 





Where a contract between the putnidar and the durputnidar provided, “ that 
the Chowkidars shall when called upon, perform the work of the mouza in the eame 
way as they have been performing (such) works from before for the chowkidari chahran 
lands, but if in the future, the Government on resuming the said lands settles them, 
then the putnidars shall have the full power to take settlement of the same,” and as 
a matter of fact, Government resumed the lands and made a settlement with the 
zemindar, who in turn settled them with the putnidar, and he again with a third person , 
and not with the durputnidar : i 


e 
Held, (on a construction of the contract) that the contract contemplated 
the probability of Government resuming the lands, that the putnidar had 
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Village Chowkidars Act—( Contd.) 


the right to lease the resumed chakran lands toany person he thought fit, 


thag he was not bound to settle the same with the durpwtnidars, and that 
the durputsidars had no right under the contract to insist upon a settlement 
of these lands with them. Pursottum Bose v. Khetra Prasad Bose 


Waiver, See Mine royalty ése iu m 
; See Tender in ^ - ous 

———— of objection, See Jurisdiction of Court 

Will, See Hindu Law, joint family - "- 

——-, See Mahomedan Law, Will — T 

———, proof of, See Probate, revocation of... ie sti 

Witness, impeaching credibility of, See Advocate ... B 


Wrongdoers, See Minerals, right to m EF 
Zemindar, refund by, See Money had and iei. m 
—— — —— and Putnidar, See Chowkidarl chakran Jana vs 
; See Surplus sale proceeds, right to .., 
—— — ——, See Resumption, effect of 








——M— 





, See Village chowkidars Act, Sec. 61 
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Present: Lord Macnaghten, Lord Atkinson, Sir Arthur Wilson 
and Sir Alfred Wills. 


AMJAD ALI KHAN 
v. 
NAWAB ALI KHAN AND OTHERS, 


[Ox ApPEaL.FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OvpH.] 
Marriage, evidence of —Conduct of relations and friends— Doownentary and 
oral aviderce— Onus, 

Tt is for the person who says that a marriage took piace to bring forward 
satisfactory evidence in support of the alleged marriage, "When there is no 
documentary evidence in support, and no certain inference can be drawn from 
the evidence as to the conduct of relations and friends, the oral evidence in the 
casa being wholly untrustworthy: 

Held, that the marriage was not proved, 

Appeal by the Plaintiff. 

Suit for title to and possession of land. 

The judgment of the Board was delivered by 
. Lord Macnaghten.—This appeal involves the right of 
succession to a Taluka in Oudh which is known as Akbarpur, 
and is said to be of the value of about 15 lakhs. The Taluka 
was granted after the annexation, to one Fazl Ali whose name 

was entered in lists J and II of the lists prepared in accordance 
' with the provisions of section 8 of the Oudh Estates Act, 1869. 

The succession opened on the death of Fazl Ali on the 30th 
of August, 1888. 

Faz] Ali had four wives, including Shah-en-shah Begum, the 
and respondent, whose marriage is disputed by the appellant. 
Tf married, she was Fazl Ali's third wife. Fazl Ali had also three 
concubines, daughters of a woman named Bandi. By his first 
wife, Fazi Ali had one son called Akbar Ali, wbo was born iri 
1835. Akbar Ali is described in the judgment under appeal as 
ta headstrong young man of dissolute habits.’ * Jn 1857, under 
circumstances which are not explained, he murdered Bandi and 
fled from Akbarpur. Shortly afterwards, he seems to have taken 

„possession of Kalli—a village belonging to the Taluka—without 
his father’s permission. There he was joined by a woman of 
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the name of Waziran, a daughter of one Pokhar, a menial 
servant in the family, with whom it is alleged that hé*had an 
intrigue before, his flight from Akbarpur. The appellant’s case 
is that Akbar Ali was lawfully married to Waziran. It is assert- 


ed, on the other side, that there was no marriage though Akbar. 


Ali and Waziran co-habited as man and wife. Of this union 
there was issue, a son called Abbas Ali. Akbar Ali died in 1884, 
and then Fazl Ali ejected Akbar Ali’s family from Kalli. They 
seem to have lived in great poverty for about two years. At 
last Fazl Ali, though never reconciled to his*son Akbar Ali, 
took pity upon them, brought them to Akbarpur and maintained 
them there. And there Waziran and her family, and two prosti- 
tutes who were kept by Akbar Ali, lived together, as it is said, 
in one apartment. Abbas Ali was the father of Amjad Ali, the 
plaintiff in the suit and the present appellant. There was no 
anale issue of Fazl Ali's second wife. The respondent Nawab, 
-Ali, the son of Shah-en-shah, who was born in 1883, claims as 
the son of the third wife and as devisee under a will executed 
by Fazl Ali on the 28th of.August 1888, two days before his 
death. Mutation of names was made in favour of Neue Ali 
on the 14th of October following. 

Abbas Ali died" in 1889 a year òr so after the birth of 
Amjad Ali. 

` "The present suit was instituted on the 28th of E 1900, 

two days before limitation. There were three principal Hueso 
dealt with by the two Courts in India :— 
|. A The. legitimacy of Abbas Ali, or, in other mor 
whether Waziran was lawfully married to Akbar Ali ; : 

(2 whether Shah-en-shah was lawfully married to Fazl 
Ali; and 

(3): whether Fazl Ali duly executed the will alleged’ to 
have been made in favour of the respondent Nawab Ali. 
"These three questions were all answered in favour of the 
appellant by the Subordinate Judge, and all answered by the 
Judicial Commissioners in favour of the respondent Nawab Ali. 
__ The Subordinate Judge who decided the case had not the 
opportunity of seeing the witnesses who were examined in Court. 
‘When he. took the case up, they had been examined already 
before a different Subordinate Judge, so that the Judicial 
Commissioners were in as good a position to judge of the 


. credibility of the witnesses, and the wéight to be attached to their 


evidence as the learned Judge of first instance. 
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The Judicial Commissioners were so dissatisfied ‘with the 
judgmien® of the Judge of first instance, that they took upon 
themselyts, as is stated in their judgment, to examine all the 
evidence de novo disregarding the judgment appealed from. 
The hearing of the appeal before them took thirteen days. They 
seem to have examined the evidence i in all its bearings with the 
utmost care and minuteness. 


Before this Board the first question, of course, was the 
legitimacy of Abbas Ali. The attention of their Lordships was 
directed mainly, if not entirely, to it. Unless the alleged marriage 
of Akbar Ali and Waziran is established, the appellant is out of 


Court. The Appellant’s case was argued with great ability by. 
Mr. Ross. The question at issue.seems to their Lordships to be, 


by nó means free from difficulty. There is much left in obscurity. 


But it lay upon the appellant .to bring forward satisfactory: 


evidence in support of the alleged marriage. Making all due 


allowances for the difficulties occasioned by the lapse. of time 


and the deaths of persons who might have thrown light upon 
the question, their Lordships are unable to differ fróm the 
conclusion at which the JudiciaF Commissioners arrived. Do- 
cumentary evidence in support of the alleged marriage there 
is mone. No certain inference can be drawn from the evidence 
asto the conduct of relations and friends. The testimony of 
the witnesses who came forward to speak as to the fact of the 
marriage seems to be wholly untrustworthy. 

d Their Lordships will, therefore, humbly advise ds Majesty 
that the appeal ought to be dismissed. 

The appellant will pay the costs of the appeal. 
N. K. B. " Appeal dismissed. 
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Present: Lord Macnaghien, Lord Atkinson, Sir Arthur Wilson 
and Sir Alfred Wills. r 


NAWAB SHAH ARA BEGAM AND OTHERS. 
v x 
NANHI BEGAM alias ROSHAN JAHAN BEGAM AND 
ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
: or OunH.] 
Date of birth — Ecidenos— Question of faot—BSuggestion of advocates.. 


It is difficult in India to prove such facts as the date of birth after a lapse 
of many years, and itis unreasonable to require such a class of evidence as 
would justly be demanded in England, But the evidence must be Buch as to 
carry reasonable conviction to the mind. 

A conclusion onght not to be adopted in a Court of Appeal where it is put 
forward for the first time merely on the suggestion of the lawyers representing 
one of the parties, when it is one on s pure question of fact and no evidence 
in support has been given in the'Court of first instance, i 


Appeal by the Defendants. 
Suit for recovery of share of property. 
The judgment of the Board was delivered by 


Sir Arthur Wilson.—This appeal raises a single question 
of fact, upon which the Courts in India have differed. The suit 
was brought on the 29th August 1896, and the object of the suit 
was to recover the share to which the plaintiff (the first respon- 
dent) claimed to be entitled in the estate of her father Darogha 
Mir Wajid Ali, a Mahomedan of the Shiah sect. Her title was 
disputed upon many grounds not now in' question. The only 
controversy left is as to whether the suit was barred by limita- 
tion. It was undoubtedly barred unless the plaintiff is entitled 
to the extension of time allowed by section 7 of the Indian 
Limitation Act, 1877. The plaintiff during her minority was 
under the guardianship of her mother, whereby the period of 
minority was extended to 21 years ; and the section just referred 
to gave her three years from the date at which she attained her 
full age, within which to bring her suit. The question, therefore, 
is whether she has shown by sufficiently trustworthy evidence 
that she came ofeage within three years before commencing her 
suit, And that is the question on which the ‘Courts in India 
differed. e 

There are a few facts, and some dates, about which there -is 
no doubt. The plaintiffs mother, Moghal Jan lived for some 
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years: under mutah marriage with Darogha, but on the 11th 

September^&874,he-married her by nikah. Before the latter 

date, she bore him a nuniber of children, of whom some are said 

to have died in infancy, whilst three, a son and two daughters, 

survived, the plaintiff being the youngest of the three. Darogha | 
died on the 14th December, 1876. 

On the 21st of June, 1871, Darogha executed a codicil to his 
will, by which he showed that he had already made provi- 
sion in the will for the son of Moghal Jan, Amir Hasan by 
name, and now made provision for Munni Begam, the elder 
of the two daughters; and the will is framed in terms which 
Have been rightly held to show that at that time the plaintiff 
was not yet born. . 

On the 29th May, 1875, Darogha made another will, in which 
he made provision for the plaintiff, as well as for her brother 
and sister. Thus it is clear that the birth of the plaintiff took 
place between the 21st June, 1871 and the 29th May, 1875. But, 
unfortunately, that is almost the only thing that is clear. The 
plaintiff's case, as stated in paragraph 7 of her plaint, was that 
she attained her age of 21 years on the 1st January, 1894, which 
would make the date of her birth to be the 1st January, 1873, 
and that is the date of birth sworn to by all her witnesses. 

Her witnesses were three in number, her mother Moghal 
jan, her brother of the whole blood, Amir Hasan, and her half- 
brother, Tasadduk Husain, a son of Moghal Jan by a previous 
husband. The mother said that the plaintiff was in her 26th 
year at the date when she gave her evidence. She said that 
the plaintiff was born on the first of the month Zikad ; she 
added, “on the 1st Zikad of every year, I tie a knot in a thread 
- to celebrate her, birthday. I have already tied 25 knots in that 
thread." 

In cross-examination, she said that at the date of the nikah, 
the plaintiff was in her second year, but almost immediately 
afterwards she said, that at that date, the plaintiff * was in the 
fourth year, a month less, it may be ; three knots had already 
been tied." The examination of this witness was taken before)’ 
a Commissioner, and it appears that an interval of several hours 
occured before her re-examination, and “thea she sought to 
explain the contradiction in her previous evidence by saying 
"eghen my nikah took place, she was in her second year and 
she was about four at the time of Darogha Wajid Ali's death." 
Amir Hasan declared that at the time he was speakin g, the 
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plaintiff was aged 25 years and s months. He followed his’ 
mother in saying that the last knot tied on thé” plaintiff's 
thread was the 25th, and in saying that the plaintiff Nas about - 
four years old at the death of their father. He further confirmed: 
.his mother in saying that a thread with knots was kept to show 
his own age, similar to that of his sister. Tasadduk repeated. 
the story about the practice of tying knots, and also said the 
plaintiff was about two years old at the time of the nikah. That 
is the whole of the plaintiff's evidence. - MES 

Their Lordships fully recognise that in India it is difficult to 
prove such facts as the date of birth, after a lapse of many years, 
and that it would be unreasonable to require such a class of 
evidence as would justly be demanded in this country. But the 
evidence must be such as to carry reasonable conviction to the 
mind. The evidence for the plaintiff is not only extremely 
scanty in amount, but extremely  unsatisfactory in character. 
Moghal Jan directly contradicted herself ab to the age of the 
plaintiff at the date of nika. The story about the knots on - 
the thread, indicating the plaintiffs age, broke down, because 
both mother and son said the knots tied were 25 in number; 
"whereas, if the birth took place at the time alleged, they ought 
to have been 26. A like story was told about the knots on Amir 
Hasan's thread indicating his present age. That story is entirely 
inconsistent with the statement of his age in his petition for 
cancellation of the certificate of guardianship, dated the 1st 
and 2nd November, 1887. : 

The case on-the other side was, that the plaintiff was born 
in the latter end of 1871. In support of that case, there were 
also three witnesses called, of whom it is enough to say that their 
evidence is as unsatisfactory as that of the plaintiff's witnesses. 

The Subordinate Judge, who tried the case, came: to the 
conclusion that the plaintiff had failed to prove her story as to 
the date of her birth. He further thought that it was shown 
that the birth took place at the end of 1871, and he dismissed ; 
the suit. The Court of the Judicial Commissioner on appeal 
reversed that decision, and thoughtthat on the evidence, the 
plaintiff's suit was shown to be in time. But the Court came to R 
‘hat conclusion by adopting a suggestion, apparently made for 
the first time in that Court, that cónfusion had been made 
between the 1st Zikad 1289, corresponding to the rst Januáty 
'1873, and the fitst Zikad of the next Mahomedan year corres- 

:pondiag is à later date in the same English je 1873. 
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This point is purely one of fact, and there is no evidence 
to support tt. If it had been put forward by the witnesses, and 


. they had said that they had been thus misled, it might have carried 


weight ; on the other hand, it might have been displaced by 
cross-examination. It appears to their Lordships very dangerous 
to adopt such a conclusion ina Court of Appeal, merely on the 
suggestion of the legal gentlemen representing the parties. The 
Court of the Judicial Commissioner further considered that some’ 
of the witnesses for the defence tended to support the plaintiff's 
case, but it appears to their Lordships that the evidence is too 
vague and unsatisfactory to lend material support to either case. 
Their Lordships agree with the Subordinate Judge to the extent 
of holding that the plaintiff has failed to prove that she attained 
her full age within three years before the commencement of the 
suit. ' 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner’s Court should be discharged 
with costs. The first respondent will pay the costs of the 
appeal. 


N KBO "7 oo allowed. 


Perse; :—Lord Macnaghten, Sir Arthur Wilson and 
Str Alfred Wills. 
GOSWAMI SRI GHANSHIAM LALJI 


V. 


f RAM NARAIN. 
[ON APPEAL FROM-THE HiGH Court OF ALLAHABAD.] 


Interest—Agreement of parties—Usury Laws Repeal Act (XXVIII of 1855)— 
Negotiable Instruments Aot (X XVI of 1881) Seo, 80— Freedom of contract 
© —Hundi, suit on. 


Section 80 of the Negotiable Instruments Act does not deprive those ° 


dealing with such instruments of the freedom of contract posgeesed by other 
contracting parties. It confers a right to interest and does not take away 
such a right otherwise existing, 


If there is an agreement between the parties for payment of interest at a 
rate higher than that given by the section, such agreement will be enforced, 


Appeal by the Defendant, ' » 

Suit for money. 

* The judgment of the Beard was delivered by 

Sir Arthur Wilson.—The suit out of which this appeal arises | 


. 
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was brought upon six hundis drawn by the defendant (appellant) 
upon himself in favour of the plaintiff (respondent). The hundis 
were silent as to interest ; but there was a collateral'egreement - 
embodied in written documents, that the hundis should bear 
interest at a rate equivalent to 30 per cent. per annum. And 
it has been held that the dealing with interest by a collateral 
agreement, and not on the face of the hundis, was in accordance 
with the custom prevailing in the district, and amongst the class 
affected by this suit. 


The contention of the appellant was that, notwithstanding 
the agreement of the parties, the respondent's right to interest 
was restricted to 6 per cent by section 80 of the Negotiable 
Instruments Act (XXVI of 1881). Both the Courts in India 
rejected this contention, and their Lordships think rightly. 


The section says :— When no rate of interest is specified 
in the instrument, interest on the amount due thereon shall, 
except in cases provided for by the Code of Civil Procedure, 
section 532, be calculated at the rate of six per centum per 
annum, from the date at which the same ought to have been paid 
by the party charged, until tender or realization of the amount 
due thereon, or until such date after the institution of a suit to 
recover such amount as the Court directs. 


“ Explanation :— When the party charged is the indorser of 
an instrument dishonoured by non-payment, he is liable to pay 
interest only from the time that he receives notice of the 
dishonour." 

In 1855,by Act XXVIII of that year, the usury laws pre- 
viously in force were repealed, and the general rule was laid 
down that “in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the Court at the rate 
(if any) agreed upon by the parties." 

Section 80 of the Negotiable Instruments Act does not 
purport to deprive those dealing with such instruments of the 
freedom of contract possessed by other contracting parties. It 
purports to confer a right to interest, not to take away such a 
right otherwise existing. When a plaintiff has to rely upon the 
section as the greund of his claim to interest no doubt the terms ° 
of the section must be followed. But to read the section as 
depriving him of a contractual right of interest, would be to read 
into it somethfng which it does not say, and which cannot ' 


'reasonably be implied from its language. 


. 
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Their Bordships will humbly advise His Majesty that the E 
appeal shoald be dismissed. The respondent not having appeared, 1906, 
there will be no order as to costs. "o Goswami Bri Ghan- 
N.E.B. . Appeal dismissed. lam Telji 

i Ram Narain, 


Sir Arthur Wilson. 


APPELLATE CIVIL. ` 7E 


Before Sir Francis W. Maclean, K. C. 1. E., Chief Fustce, 
Mr. Fustice Bodilly and Mr. Fustce Mookerjee, Ke—~ p 


D 


PEARY:-MOHUN MANDAL AND OTHERS =o WENN 
` 1904, 
v. 
July 4. 
RADHIKA MOHUN HAZRA AND OTHERS." pis 


Landlord and tenant — Co-tenante— Belinquishment by some, effect of —Bengal 
Tenancy Act (VIII of 1885), Beos. 20(4), 91— Pay mant of rent— Person in 
possession as owner— Creation of tenanoy. 

Where some lands were held by several occupancy-ralyata jointly and 
some of them relinquished in favour of the landlord : - 

Hald, the relinquishment did not operate by way of enlarging the rights 
of the raiyats who remained on the land, by giving them an interest over tho 
whole holding. They could claim a right only over the share originally held 
by them. Sections 20 (4) and 21 of the Bengal Tenancy Act did not apply to 
the case. - z i 

Payment of rent and acceptance thereof do not create the relationship of 
landlord and tenant, when the person to whom the payment is made and who x 
accepts the same is not only not the real owner, but not in possession as 
de facto proprietor in good faith, 

Binad Lal Pahrashi v. Kalu Pramanik (1) distinguished, 


Appeal by the Plaintiffs 
Buit for possession of land. 


Dr.. Rash Behafy Ghose, Babus -Sarada Charan Mitra and 
Akshay.Kutmar Banerji for the Appellants. 


Babus dhab Bose and Harendra Narayan Mitra for the 
* Respondent . . 2 
* Appeal of 1004 under clause 15 of the Letters Patent against the 


decfsion of Banerjee J, in Appeal from Appellate Decree No. 1966 of 1901 

- against the decision of Babu Manm&tha Nath Chatterjee, Sub-Judge of Dacea, 
dated the 22nd* April 1901, modifying that of Babn Radhanath Sen, Munsiff, 
Munshigunge/ dated the 8th September 1900. ES 


7 . (1) (1899) I. L. R. 20 Cale, 708. s 
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PM ‘ The material facts üppear. from the dst of * 
1904, Banerjee J.—This appeal'árisés out of a suit Brought by 

. Peary Mobun the plaintiffs, appellants to recover possession of certain land on 
Mandal the allegation that it constituted the original joint holding of 


Radhika Mohun them and their co-sharers, defendants Nos. 13 to 25, that those 
Hanra. defendants having in the year 1303 relinquished their share and 
interest in the same and given up: their right to: the plaintiffs, 
the plaintiffs have become entitled to the holding in its entirety ; 
that the other defendants have unjustly deprived the plaintiffs 
of their possession. of the land ; and that hence they are obliged 
to bring this suit. | 
The suit was contested aini by the defendant No. 3 who 
claims to bethe owner of the superior tenure under which the 
plaintiffs! tenancy is held ; and his defence, so far as it is necessary 
to be considered for the purposes of this appeal, was that the 
original holding had been relinquished not only by defendants 
Nos,“13 to 25, but also by the plaintiffs as well, and that thé 
. plaintiffs have no subsisting right to the holding upon which 
they can maintain this suit. 
‘The first Court found for the plaintiffs and gave them a 
decree as prayed for. "On appeal by the defendants, the lower 
Appellate Court has modified that decree and limited it to one 
in respect of the original share of the plaintiffs, namely, an one- 
fifth share. 

Against that decree of the lower Appellate Court, the 
plaintiffs have preferred this second appeal ; and it is contended 
on their behalf, frs? that the relinquishment by their co-sharers 
operated by way of enlarging their right so as to entitle them 
to the entire holding, and secondly, that even if that was not so, 
the lower Appellate Court ought to have held that their continu- 
ing to hold possession by payment of rent to defendants Nos. 11 
and 12, their original landlords, operated to create a new tenancy 
in their favour in respect of the entire holding. - 

With reference to the first contention, thé facts found hy 
the lower Appellate Court which bear upon the pog are shortly 
these :—that there was a relinquishment by def ts Nos. 13 
to 25 of their imterest in the holding, but that laintiffs did 
not relinquish their interest ; and the date of the quishment 

-as stated by the plaintiffs themselves in their plaint,, was 1363; 
that is, 1896, of about three years before the institution of the 
present suit. These being the facts.bearing upon ‘the point, 
the learned vakil for the plaintiffs, appellants, contendb that the 

s ; 
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operate by way of eiie d EAA share in the holding, 1904 
which is: *admitted by DORPSBRHESTSÉO be an occupancy holding ; Pons Mon 
and he refers to section 20, sub-section (4) of the Bengal Tenancy MONI. 


Act as lending support to his contention, that an occupancy Radhika Mohun 
holding should be treated as being in the nature of a joint 
tenancy among its co-owners, so that if any of them relinquishes Banerjee, J. 
his possession of it, the effect of such relinquishment is to enlarge ` s 
the rights of those who continue to hold it. It is further 
contended for the plaintiffs, appellants that as the effect of 
"section 21 of the Bengal Tenancy Act read with sub-section (4) 
of section 20 is to confer upon the plaintiffs the right of ` 
occupancy in the entire land of the holding in suit, they were 
entitled to a decree for the holding in its entirety. Then it is 
urged that the opposite view, namely, that taken by the lower 
Appellate Court, would be attended with undue hardship on 
‘the plaintiffs, as it would force them to be content with a portion 
of the holding, although if the landlord had refused to accept 
relinquishment of a part of the holding, they could not have R 
compelled the landlord to effect a severance of their share from 
the share relinquished. On the other hand, the learned vakil 
for the respondent, defendant No. 3, argues that the principle ' 
of joint tenancy as distinguished from tenancy-in-common: in 
English law, is not the rule in this country, that the relinquish- 
ment by the plaintiffs’ co-sharers cannot have the effect of 
enlarging the plaintiffs! right, when it is not shown that the 
‘relinquishment was in their favour, that sub-section (4) of 
section 20 is expressly limited in its operation to the purposes 
of that section, that if under section 21 of the Act, the plaintiffs 
have a right of occupancy in all the lands in the holding, that 
does not make that right extend to the entire interest in the 
holding, and that the one-sidedness of the situation, which the 
appellants’ argument refers to, is.orte that is sanctioned by section 

* 88 of the Bengal Tenancy Act, which makes it optional with the 
“landlord to consent to the division of a holding or a distribution 
of the rent payable in respect thereof. 

After giving my best consideration to the arguments on 

* both sides, the conclusion I come to, is that the view taken by 
the lower Appellate Court is correct. It is a general principle of 
law, that a person cannot claim to have acquired the right of 
another or. to have his own right enlarged -by the addition of 
-another right, unless such acquisition or enlargement of right is 
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by a valid transfer from the person to whom such right belonged ` 


or by the operation of any law. Now, in the presefit case the 
rights of the plaintiffs, when théy held the land jotfntly with 
their co-sharers, the defendants Nos. 13 to 25, were limited to 
one-fifth of the entire holding, though by reason of there having 
been no partition, the one-fifth was an undivided one- “fifth of the 
whole. How came they then to acquire the whole in the place 
of their original one-fifth? It is not suggested in the argument 
that the relinquishment by the proforma defendants Nos. 13 to 25 


was in favour of the plaintiffs, though a statement to that effect i 


is made in the plaint. The whole argument for the appellants 
proceeded upon the assumption, that the relinquishment was in 
favour of the landlord. If that was so, the plaintiffs cannot 
claim under any transfer from the original owners of the four- 
fifths of the holding, which is in dispute in this appeal. Is there 
any law then by the operation of which they have acquired that 
interest, or, what comes to the same thing, they have had their 
rights enlarged so as to embrace now the entirety in the place of 
their original one-fifth ? It is said, that such a law is to be found 
in the Bengal Tenancy Act, section 20, sub-section (4) read 
with section 21. 

Ido not think that those provisions of the law bear any 
such construction. Sub-section (4) of section 20 is expressly 
limited in its operation to the purposes of the section, one of 


` which is to enable a person to become a settled raiyat of a village, 


and for such a purpose, land held by two or more co-sharers as a 
raiyoti holding shall be deemed to have been held as a raiyat by 
each of such co-sharers ; and then section 21 says, " every person 
who is a settled raiyat of a village within the meaning of the 
last foregoing section shall have a right of occupancy in all land 
for the time being held by him as a raiyat in that village’; so 
that it would follow no doubt, that the plaintiffs have a right 
of occupancy in the land in suit. But because they have a right 
of occupancy in the land, it does not follow that they are entitled 
to that land to the exclusion of all other persons. They have 
obtained a decree declaring their right of occupancy in the land 
in dispute, only that right does not cover the entire interest in 
the land, the lapdlord in whose favour the relinquishment by 
their co-sharers has been made being entitled to a four-fifth share 
in the holding and their share being limited to an one-fifth. e 
This view does not militate igainst either section 20 or 


section 21 of the Bengal Tenancy Act, nor am I much pressed | 


a 
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by the argument that, if this view be accepted, whilst it would be 
open to the landlord to compel the raiyat to come to a partition, 
which would reduce his holding to his original share, the raiyat 
could not claim: a similar right to compel the landlord to consent 
toa partition of the holding, if the transfer by the plaintiffs’ 
co-sharers had been to a third party ; because as has been pointed 
out in the argument for the respondents, the law sanctions such a 
thing, section 88 of the Bengal Tenancy Act giving the landlord 
the option of accepting or refusing to accept the division of a 
holding or distribution of the rent of it.’ 

The case not being one expressly provided for by the Bengal 
Tenancy Act or by any other enactment, must be determined 
according to the principles of justice, equity and good conscience 
as ‘laid down in section 37 of the Civil Courts Act (XII of 1887). 

Now, I do not think it would be- in consonance with the 
principles of justice, equity and good coriscience to hold that the 


plaintiffs, who have done or suffered nothing to entitle them to, 


the additional interest they claim, should nevertheless have that 
interest, when ordinarily the relinquishment of a tenancy operates 
in favour of the landlord and not of any other person. On the 
other hand,I think it would be contrary to the principles of 
justice, equity and good conscience to hold that a relinquishment, 
such as the one made in this case, should operate by way of 
enlarging the tenants’ right and depriving the landlord of what 
ordinarily would belong to him. 

One other consideration will show that the view I take is 
the correct view. If the plaintiffs’ co-sharers instead of relinquish- 
ing their interest in the holding had transferred the same to a 
third party, such transfer would not have been void, but would 
have been operative and binding as between the plaintiffs and the 
transferee. In support of this view, I may refer to the case of 
Kabil Sardar v. Chunder Nath Nag Chowdhury (1). And upon 
such transfer having taken place, the transferee might have 
claimed partition as against the plaintiffs, and the plaintiffs’ enjoy- 
ment of the land might have been limited to their share of the 
land subject to this disadvantage, that they must still have con- 
tinued liable jointly with the transferee for the entire rent of the 
holding. The difference between that position and the one, the 
plaintiffs will have to occupy now, if the decree of the lower 


Appellate Court is affirmed will be this, that upon the partition 


(1) (1892) I. L, B, 20 Calc. 590. 


18 


O1vVIL. 


1904. 


Peary Mohun 
Mandal 


t. 
Radhika Mohun 
Hazra, 


Banerjea, J. 


14 THE OALCUTTA LAW. JOURNAL. [Vor. V. 





CIVIL which may be enforced on the footing of that decree, either by the 
1904, plaintiffs or by the landlord, the plaintiffs’ enjoyment *would no 
T'eary M. doubt be limited, but it will not be coupled with the disadvantage 

.leary Mohun i 
Mandal which they would have been under, if the transfer had been to a 
Radhika Mohun third party; as there will be a distribution of the rent, and 
Hazra, their liability for rent will be reduced in proportion to the extent 

` Bamerjes, J. of the land they will hold. . 


For all these reasons, I am of opinion, that the view taken 
by the lower Appellate Court upon the first point is right. 
Then it was argued that even if that was so, the payment 
of rent by the plaintiffs to their former landlords, defendarits Nos. 11 
and 12 operated so as to create a new tenancy in their favour in 
respect of the entire holding ; and in support of this contention 
the case of Binad Lal Pakrashi v. Kalu Pramanik (1) was relied 
upon. i 
I do not think that this contention is correct, having regard 
to the fact found that the payment of rent by the plaintiffs 
“to defendants Nos. 11 and 12, that is relied upon, was not a 
bond fide act, and that the plaintiffs and defendants Nos. 11 & 12 
were colluding with one another to deprive defendant No. 26, 
who'was then entitled to the superior tenure and whose right 
have since passed to defendant No. 3, of his just rights. The rule 
laid down in the case of Binad Lal Pakrashi v. Kalu Pramanik (1) 
is based upon the assumption, that the tenant entered upon the 
land and held under a de facto proprietor, who might not be the 
real owner, in good faith. That element is wanting here, so that 
the rule laid down in that case cannot apply to this ; and tbe 
same thing may be said with reference to the other cases cited 
in support of the appellants’ contention. It is a general principle 
of law that no one can confer upon another person any right in 
property which is not his own. This is the general rule, and 
cases like that of Binad Lal Pakrashi v. Kalu Pramantk (1) are 
only exceptions to that general rule. There is nothing shown to y 
induce me to hold that an exception should be made in favour of e 
. the plaintiffs in this case. 
Imay here refer to an unreported recent decision of this 
Court, namely, that in Appeal from Appellate Decree No. 379 of 
* 1901, in support pf the view Itake. The second contention of * 
the appellants must, therefore, also fail. 
The result then is that this appeal fails and must be dismissed 
with costs. . x 


(1) (1898) I. L. R. 20 Cale, 708. 
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The*cross objections not being pressed need not be con- 
sidered. * : 

The plaintiffs then. preferred this appeal under clause 15 of 
the Letters Patent. 

Babus Umakah Mukerji and Akshay Kumar Banerji for 
the Appellants. - l . 

Babus Nilmathab Bose and Harendra Narain Mitra for 
the Respondents. : 

The judgment of the Court was delivered by 

Maclean C. J.—This case has been very carefully considered 
by Mr. Justice Banerjee and he has dealt with the whole subject 
inan exhaustive judgment. Ido not think, that I can usefully 
add anything to what he has said, and I adopt his reasoning 
and conclusion. The appeal is dismissed with costs, 
N. K. B. . Appeal dismissed. 


Before Mr. Justice Rampini and Mr. Fustice Harington. 
PURNA CHANDRA BURMAN AND ANOTHER 


v. 
PANCHKARI GHOSE.* . 
Civil Procedure Code (Act XIV of 1888), Seo. 975—Compromise, validity of— 
i Suit, scope of. ` : 

A sued B for damages for crops misappropriated. A petition of compromise 
was put in by which the amount of damages was settled, and B also agreed to 
hold ‘the land under A at a specified rent : 

Held, that the agreement as to the tenancy was outside the scope of the 
suit, and although incorporated in the decree, did not operate as res-judicata, 

Pranal Anni v, Lakshmi Anni (1) distinguished. 


Appeal by the Plaintiffs, . 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Babu Shib Chandra Palit for the Appellants. 

Babus Mohendra Nath Roy and Krishna Prasad Sarbadhikant 
for the Respondent. 

The judgment of the Court was delivered by 
. Rampini J.—This appeal arises out of a suit for arrears of 
rent. The plaintiffs claimed rent from the defendants for the 
years 1306 to 1309, at an annual sama of Rs. ð. The defendants 
pleaded that their rent was Rs. 2 per annum. 


e from Appellate Decree No. 691 of 1905 ggainst the decree of 
G. K b Esq. District Judge, Hooghly, dated the 16th January, 1908 


modifying that of Babu Banku Lal Biswas, Munsiff, Howrah, dated the 28rd. 


June, 1904, 
* (1) (1899) I. L. R. 22 Mad, 508 (P. C) M 
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The District Judge has given the plaintiffs a decret for rent 
at the rate of Re. r-ans. 9 per annum. He has held that the 
plaintiffs are raiyats and that the defendants are, therefore, under- 
raiyats, and that although the parties in a .previous suit, which 
was for damages for crops misappropriated, arranged between 
themselves, that the defendants were to pay Rs. 9 per annum for 
one-half of the holding, that was an agreement which contra- 
vened the provisions of section 48 of the Bengal Tenancy Act, 
and that the defendants were accordingly liable to pay only 
25 per cent. more than the plaintiffs were paying to their superior 
landlord, that is Re. 1 ans. 9 per annum for half the holding, 
the "plaintiffs paying their superior landlord Rs. 2-ans. 8 per 
annum for the whole of the holding. 

The plaintiffs appeal-to us; and on their behalf it is con- 
tended, first, that the lower Appellate Court is wrong in holding 
that the plaintiffs aré raiyats, and that the defendants are their 
under-raiyats ; secondly, that the defendants are bound by the 
solehnama by which a new tenancy was created, and therefore 
the provisions of section 48 of the Bengal Tenancy Act do not 
apply; and, thirdly, that the plaintiffs are at least entitled to a 
rental of 5o per cent. in excess of the rent paid by them under 
clause (a) of section 48 of the said Act. 

In our opinion none of these pleas has any force. 

. The finding of the" District Judge, that the plaintiffs are 
iyat and that the defendants are their under-raiyats, is a 
finding of fact, which concludes us in second appeal. Moreover, 
there is no reason to think that that finding is incorrect. The 
area of the land is small. It is said to be part of an area of 38 
bighas ; therefore, it must be less than 38 bighas. The plaintiffs 
have purchased the right of the cultivating raiyat Durga Charan, 
as has been found by the Munsiff. Therefore, the District Judge 
was clearly right in holding that the plaintiffs are cultivating 
raiyats and that the defendants are their under-raiyats. 

Then the learned District Judge has held that the defendants 
are not bound by the solehnama, because the agreement to pay 
Rs. 9 per annum, was an agreement outside the scope of the 
suit in which sugh agreement was come to. That suit was 
brought for damages for crops misappropriated by the defendants. 
In the soleknama which the parties arranged between themselves, 
it was agreed thatethe defendants shoifld pay the full amount of 
the value of the crops grown by them in a particular year, and 
then it went on to agree that the defendants were to pay 


»^ 
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Rs. 9 per annum as rent for one half of the holding. Now, it CIVIL. 
appears fo us that the latter part of the agreement is beyond 1906. 
the scope*of the suit. The previous suit was for damages for ^... Ghandra 
crops. The first part of the agreement settled that the defendants Burman 


were liable for damages for the crops claimed by the plaintiffs. 
That completely satisfied the plaintiffs’ claim and settled the suit. 
The latter part of the agreement as to rent was entirely out- 
side the scope of the suit, because there was absolutely no claim 
for rent in that suit. That being so, it appears to us that the 
agreement between the parties as to payment of rent is not 
res judicata and that the plaintiffs are not entitled to enforce it 
in this suit. The pleader for the appellants relies upon the case 
of Pranal Anni v. Lakshmi Anni (1)in which the Privy Council 
say, that if the terms between the parties are embodied in a 
razinama, and acted upon judicially by the Court deciding the . 
suit, then the order made must be given effect to in a subsequent 
suit. Butasthat was not done in the suit before the Privy 
Council, they decided that the stipulation to that effect was not 
operative. That seems to be a perfectly different case from the i 
present. In the present case, the stipulation asto payment of 
rent was entirely outside the scope of the suit ; and, therefore, 
under the terms of section 375, Civil Procedure Code, it could 
not be a matter which could be compromised in a suit between 
the parties. Section 375 is very distinct. It lays down that 
“if a suit be adjusted wholly or in part by any lawful agreement 
_ or compromise, or if the defendants satisfy the plaintiff in respect 
to the whole or any part of the matter of the suit, such agree- 
ment, compromise or satisfaction shall be recorded and the Court 
shall pass a decree in accordance therewith, so far as it relates to 
the suit, and such decree shall be final, so far as relates to so 
much vf the subject-matter of the suit as is dealt with by the 
agreement, compromise or satisfaction. Hence it is clear, that 
anything: which forms part of the compromise, but which is not 
. part of the subject-matter of the suit, cannot be regarded as 
finally settled between the parties. It may be different ina 
case where the compromise relating to matters outside the suit 
is part of the consideration of the compromise relating to matters 
*the subject of the suit. Butthatis not the case? in the present 
suit, where the arrangement as to payment of rent was entirely 
outside the scope of the suit which related only to damages. 


v. 
Panchkari Ghose, 
Rampini, J. 


— 


(1) (1899) I'L. B, 22 Mad, 608 XP. C.) á 


i8 THE OALOUTTA LAW JOURNAL. [Von V. 


Or. .'* The third ground of appeal, namely, that a new tenancy was 
1908, created by the compromise, which altered the stattis of the 
Purna Chan drá parties altogether, is one which we cannot agree to. THe tenancy 
Burman was, no doubt, sub-divided by the compromise in the previous 


Panchka Ghose. suit. The defendants agreed to hold under the plaintiffs only 
` Rampini, J one half of the area of the holding, for which they were to pay 
gaai Rs. 9 per annum as rent, and that another person should hold the 
other half of the land and pay a similar sum to the plaintiffs. But 
that did not alter the status of the parties or render the defendants 

the less under-raiyats. 

Then, the last ground of appeal iè that the plaintiffs are 
entitled to at least 50 per cent. more by way of rent from the 
defendants than he himself pays to his superior landlord. There 
appears to me to be no force in this plea also, because there has 

: been no registered agreement between the parties. The deed of 
compromise and the solehnama were not registered and although 
embodied in the decree, that had not the effect of doing away 
with the necessity of the registration which is required by clause 

s (a) of section 48 of the Bengal Tenancy Act. 

For tbese reasons, I would dismiss this appeal with costs. 

Harington J.—l agree. The agreement to payment, 
although it appears in the document under which the suit is 
compromised, is not an agreement wholly, or in part, adjusting 
the suit within the terms of section 375, Civil Procedure Code. 

The suit was for damages for misappropriation of paddy. 
It was compromised on the terms that the defendants should. 
pay to the plaintiffs the entire value of the paddy misappro- 
priated. That was an agreement by which the defendants 
satisfied the plaintiffs’ claim by paying off the whole of the 
damages which the plaintiffs asked for and were entitled to recover 
in the suit. The agreement to pay rent had nothing to do with 
the satisfaction of the plaintiffs’ claim. In no sense, therefore, 
was the agreement to pay rent any part of the consideration of 
the settlement of the plaintiffs’ claim. There was no dispute 
in the suit in respect of the rent. The plaintiffs cannot say that 
they were induced to settle the suit in consequence of the 
defendants’ promise to pay additional rent, because the whole of 
„their suit was satisfied by the payment to them of the whole” 
of the amount which they were entitled to recover. 

For these reasons, I think, the agreement to pay rent does 
not come withiñ section 375, Civil Procedure Code. 


M. M. C. Appeal dismissed. . 
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Before Mr. Fustice Rampini and Mr. Fustice Mookeryee. 
3 NAFFER CHANDRA. MAJI ` 
. v. 
JYOTE KUMAR MUKERJEE. * 


Bengal Drainage Act (VI, B. O., of 1880), Beos. 49; 44 —Suit by landlord to 
recover from tenant certain drainage oharges— Limitation —Time from 
whioh limitation runs—Bengal Tenancy Act (VIII of 1885), Seo 3, Sub- 
section 5, Sch, LLI— Limitation Aot (XV of 1877) Sch. IL Art. 116—8Suit 
Jor compensation for breach of contract in writing and registered, and suit 
Sor rent, difference between, 


Under section 42 of the Bengal Drainage Act, the right of the landlord to 
recover from his tenant, any sum as drainage charges payable by him, accrues 
on the date on which the landlord has entered into an engagement with the 
Government to pay the sum assessed by the Commissioners appointed under the 
Act, and not on-the date on which the Colleotor assesses the amount payable by 
the tenant under seotion 44. A 

Mon Mohini v. Priya Nath (1) followed and explained. 

Olause (0) of section 42 of the Act does not entitle the landlord to recover 
from his tenant in any one year more than one-tenth of the total sum payable 
by him. g 
A suit for the recovery of drainage charges payable by a tenant to his 
landlord under section 42, clause (b) and section 44, sub-section (1) of the 
Bengal Drainage Act must, having regard to the provisions of olause (2) of 
Schedule ITI of the Bengal Tenancy Act, be brought within three years from the 
last day of the Bengali year in which the sum claimed fell due, ; 

It is perfectly lawful for parties to substitute for their statutory obligation 
under the Bengal Drainage Act a contractual obligation, 


Jyoti Kumar v. Hari Das (2) referred to, 


Where, however, the contract of tenancy contains nothing more than a 
covenant by the tenant to pay to his landlord drainage charges in accordance 
with the statute, and no contractual obligation is created in supersession or 
modification of the statutory obligation, but contains merely a recital of the 
statutory obligation, Art. 116 of Sch, II of the Limitation “Act has no 
application, ; 

AMaokenzie v. Haji Syed Mahomed (3) referred to. 


Appeal by the Defendant. 


Suit for the recovery of & sum of money payable by a tenant; 
to his landlord as drainage charges under the Bengal Drainage 
Act. ` . 


* — * Appeal from Order No. 301 of 1905, against an ofder of G. K. Deb, Esq., 
District Judge of Hooghly, dated the 27th March 1905, reversing that of Babu 
Chandra Bhusan Banerjee, Munsiff of Howrah, dated the 15th December 1904, 
* Connected with this appeal and governed by the same judgment are Appeals 
from Orders Nos. 451 to 455 of T905. . 


(1) (1904) 8 C. W. N 640. (2) (1905) I. L. R. 32 Cale, 1019. 
(8) (1891) I. L. B, 19, Calo, 1. 
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The facts of the case appear fully from the judgment. 
Babu Hari Bhusan Mukerjee for the Appellant. 


Babus Lal Mohan Doss and Hara Kumar Mitra” for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an 'action commenced against him by the plaintiff respondent 
for the recovery of a sum of money alleged to be payable by 
the defendant as drainage charges under the Bengal Drainage 
Act of 1880. The plaintiff alleged that on the 26th February, 
1898, he entered into an engagement with the Government 
undertaking to pay the expenses of the excavation of Rajpur 
khal, and that heis entitled to recover under section 42, clause (b) 
of the Drainage Act, from the defendant who holds a permanent 
tenure under him, a proportionate share of the total expenses. 
The defendant resisted the claim on various grounds which 
included the plea of limitation. The Court of first instance held 
that the claim was barred inasmuch as the suit had been instituted 
more than three years after the date on which the plaintiff 
entered into an engagement with the Government to pay the 
drainage charges. Upon appeal, the learned District Judge held 
that as the defendant had agreed, in the registered kabuliat by 
him in favor of the plaintiff, to pay these drainage charges, the 
six years’ rule of limitation prescribed by Art. 116, Sch. II of 
the Limitation Act was applicable. In this view of the matter, 
the learned Judge held that no portion of the claim was barred 
by limitation, and he accordingly remanded the case to the Court 
of first instance for trial on the merits. Against this order of 
remand, the defendant has appealed to this Court, and on his 
behalf, it has been contended that the suit is barred by limitation. 
In our opinion, this contention is partially well founded, and the 
views taken by both the Courts below are unsound. Before, 
however, we deal with this question, it is necessary to advert for 
a moment to the provisions of the Bengal Drainage Act, 1880. 


The Bengal Drainage Act, after ‘providing for the appoint- 
ment of Commissioners for the preparation of schemes for the 
better drainage and improvement of any tract of land and for 
the conduct of business by them, lays down in Sec. 28, sub- 


section (2), that the Commissioners, so appointed shall, after ` 


completion of the works, classify the improved and reclaimed 
lands and apportion the total cost of construction together with 
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interest upon all lands benefitted, and shall also draw up a 
' statement shewing the amount payable to the Collector by each 
landholdenin respect of his improved and reclaimed lands respec- 
tively. Sections 32 to 36 then prescribe the procedure for 
apportionment of the sums payable in respect of all the lands 
of any village by the holder thereof. Section 42 next provides 
that every landholder, who has been charged with any sum under 
the sections just referred to, may, after he has paid or engaged 
to pay the same to the Government, either enhance the rents of 
tenants holding lands under him or recover from such tenants 
the whole or a part of the sum he has himself engaged to pay, 
according to certain proportions defined subsequently. Clause (c) 
of section 42 defines the proportion in which such sum is recover- 
able by the landholder from his subordinate tenants, and is based 
upon the principle, that the amount payable by any tenant should 
vary as the area and quality of land in his occupation vary. The 
same clause contains the important restriction in favor of the 
tenant, that no tenant shall be liable to pay to his superior 
landholder, in. any one year, more than one-tenth part of the 
total sum recoverable from him. Section 44 next lays down that 
the sum payable to a landholder in any one year shall be payable 
by equal instalments upon the days appointed for the payment 
of the rent of the lands concerned, and shall be recoverable as if 
the same were an arrear of rent. Clauses (2) and (3) of section 44 
provide for a reference to the Collector in case of dispute as to 
the amount to be paid and for decision of the objection by the 
Collector. In case of such dispute and reference, the Collector is 
apparently authorised to direct, at his discretion, the payment of 
the amount due for any year in a number of annual instalments 
not exceeding ten. It is obvious from a comparison of sections 
42 and 44, that the Collector ‘cannot nullify the provision of 
section 42, clause (c) which fixes the maximum amount payable 
by the tenant in any one year at one-tenth of the total sum 
“recoverable from him. This view receives considerable support 
from section 44 A which expressly saves the rule of proportion 
laid down in clause (c) of section 42 and the rule of instalments 
laid down in sub-section (1) of section 44. 

* ‘It is manifest from an examination of the Provisions of the 
Bengal Drainage Act analysed above, that a portion of the claim 
of the plaintiff is prematurg. According to the plaintiff, he 
entered into an engagement with the Government on the 26th 
February, 1898, to pay the sum assessed by the Commissioners 
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under the Act. Under section 42, therefore, as pointed out in 
the case of Mon Mohini v. Priya Nath (1), the rjght of the 
plaintiff to recover any sum from the defendant accrued on that 
date. Under clause (c) of section 42, the plaintiff cannot recover 
from the defendant in any one year, more than one-tenth of the 
total sum payable by him. -As the suit was instituted on the 
13th April, 1904, at the date of the commencement of the action, 
the plaintiff was entitled to claim six-tenths of the total sum 
recoverable. It is obvious, therefore, that as regards four-tenths 
of the claim, it is premature, and must, accordingly, be disallowed. 

As regards the remaining six-tenths of the claim which, as 
we have explained above, had accrued due at the date of the 
institution of the suit, the question arises what portion, if any, 
is barred by limitation. Now, under Sec. 44, sub-section (1), 
the amount payable by the tenant in any one year is payable 
by equal instalments upon the days appointed for the payment 
of rent and is recoverable as an arrear of rent. It may be 
conceded that, as pointed out by this Court in the case of 
Brojonath Mittra v. Gopt Shakrans (2), the mere fact, that a sum 
of money is recoverable in the same manner as rent, does not 
invest it with the characteristics of rent for all purposes. But 
when we look to the definition of rent contained in section 3, 
sub-section 5 of the Bengal Tenancy Act, we find that in 
Sch. III of that Act, the term ‘ rent’ includes also money recover- 
able under any enactment for the time being in force, as if it 
wasrent. Consequently under clause (2) of Sch. III of the Bengal 
Tenancy Act, a suit for the recovery of drainage charges payable 
by a tenant to his landlord under section 42, clause (b) and sec- 
tion 44, sub-section (1) of the Bengal Drainage Act must be brought 
within three years from the last day of the Bengali year in which 
the sum claimed fell due. The learned vakil for the respondent 
contended that the provision of law referred to had no appli- 
cation, because the plaintiff sues to enforce a registered contract, 
and does not claim to recover any sum under the Drainage Act. 
In our opinion, there is no force ‘in this contention. No doubt, 
as pointed out by this Court in Jyoti Kumar v. Hari Das (3), 
it is perfectly lawful for parties to substitute for their statutory 
obligation undér the Drainage Act, a contractual obligation. 
When, however, we look to the contract of tenancy in the case 


: before us, we find that it contains nothing more than a covenant 


(1) (1904) 8 O. W. N. 640. (2, (1898) LIT, R. 23 Calo. 836. 
(3) (1005) I. L, R. 32 Cale, 1019. 
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by the tenant to pay to his landlord drainage charges in accord- 
ance with the statute. It is obvious from the terms of the 
agreement, that no contractual obligation was created in 
supersession or modification of the statutory obligation; the 
lease contained merely a recital of the statutory obligation. It 
is clear, therefore, that Art. 116 of Sch. II of the Limitation Act 
has no application, as the suit cannot by any stretch of language 
be described as a suit for compensation for the breach of a 
contract in writing registered. This view receives some support 
from the principle which underlies the decision of the Full 
Bench in Mackenste v. Haji Syed Mahomed (1. If Sch. III 
clause (z) of the Bengal Tenancy Act is accordingly applicable, as 
we hold itis, the question remains what portion of the claim is 
barred by limitation. The plaintiff entered into his engagement 
with the Government on the 26th February, 1898, and one-tenth 
of the total sum payable by the tenant became recoverable in 
the course of the year ending on the 26th February, 1899, 
which corresponds to the 15th Falgoon, 1305, B.S. In respect 
of this first instalment, therefore, the period of limitation ran 
from the last day of 1305 B. S., that is, from the 12th April 1899. 
The claim, therefore, for this one-tenth is clearly barred by 
limitation. The one-tenth which fell due in the next following 
year, 1306 B. S, is also similarly barred. The claim for the 
subsequent instalments, however, is in time. In other words, 
only two-tenths of the claim advanced by the plaintif is 
barred by limitation. The view we take is supported by 
the decision of this Court in Mon Mohini v. Priya Nath (2). 
The learned vakil for the plaintiff, respondent, however, 
strenuously contended that our view is inconsistent with 
the rule laid down in that case, and invited us to refer the ques- 
tion to a Full Bench for decision. He argued that the case 
referred to is an authority for the proposition that the period of 
limitation for a landlord to recover sums payable by a tenant 
under section 42, clause (b) begins to rum from the date on 
which the landlord has-engaged to pay the costs with which he 
was charged under that Act. The language used in the first 
Paragraph of the judgment in that case may perhaps lend some 
apparent support to this argument. But the judgment, taken as 
a whole, makes it obvious that what Mr. Justice Geidt intended 
to lay down, was that the right of a landlord to recover any 
sum from his tenant under section 42, clause (4) accrues, not on 


(1) (1891) I, L. R. 19 Calo, 1. (2) (1904) 8 C. W, N. 040, 


CIVIL, 
1906, 
Naffer Chandra Maji 
T 


Jyote Kumar 
Mukerjee. 


Mookerjoe, J. 
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O1vir. the date on which the Collector assesses the amount payable by 
1906. the tenant under section 44, but on the date on which the 
—— 


landlord himself enters into an engagement with the Govern- 
NN : ment to pay the costs with which he is charged undef the Act. 
uberes. In other words, although the right,of the landlord to recover 


Naffer Chandra Maji 


Mookerjee, "n any sum from the tenant does not accrue till he 'himself has 
iS entered into an engagement with the Government, and although, 
consequently, he cannot maintain an action before such date, it 
does not necessarily follow that the period of limitation for the 
recovery of'the sum payable by the tenant in any one year runs 
from the date of the engagement; for this purpose, the time 
runs from the date mentioned in Schedule III which is expressly 
referred to by Mr. Justice Geidt in a later portion of his judg- 
ment. We have consulted our learned brother and have as- 
certained that this is what he intended to lay down. We may 
è point out that there is no inconsistency whatever in the view 
indicated above; although a sum of money may be payable on 
a specified date, the limitation for a suit for the recovery thereof 
need not necessarily run from such date; thus, to take one 
j illustration only, although under section 53 of the Bengal Ten- 
ancy Act, rent may fall due on the last day of each quarter of 
the agricultural year, and although, therefore, the landlord may 
be entitled to bring a suit for rent as soon as an instalment has 
fallen due (subject to the provisions of section 147), nevertheless, 
the period of limitation for a suit for the recovery of arrears 
of rent runs only from the end of the agricultural year in which 

the instalment claimed fell due. ‘ : 

The result, therefore, is that this appeal must be allowed and 
the order of the Court below discharged. The suit of the 
plaintiff will stand dismissed as regards four-tenths of the claim 

on the ground that it fs premature. As regards two-tenths of 
the claim, the suit will stand dismissed on the ground that it is 
barred by limitation. As regards the remaining four-tenths of 
the claim, the suit is remanded to the Court of first instance to 
be tried on the merits. The appellant will'have his costs in 
this Court. We assess the hearing fee at one gold mohur. ` 


M. M. C. Appeal allowed ; case remanded. 
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Before Mr. Fustice Mitra and Mr. Fustice Holmwood. 
$ KEDAR NATH BANERJEE 


v. 
; KULMAN SARDAR.* 
Civil. Procedure Oode (Act XIV of 1882), Seo. 210—Furmal order not drawn 
wp—OConstruction of order — Real intention—Limitation, 

In construing pleadings, j udgments and decrees and orders passed in this 
country, the most liberal construction must always be accepted, 

Where a judgment was passed on the 21st Jaly 1902, and on the 24th an 
arrangement by the parties to pay the decretal amount by instalments was 
filed and explained to the judgment-debtor who accepted the terms, but no 
formal orders were passed under Sec, 210, Civil Procedure Code, and the 
formal decree in the case was drawn up on the 25th according to the original 
E judgment, the decree bearing the date of the judgment, and thereafter the 
judgment-debtor paid the instalments regularly.up to June 1906 : 

Held, an application by the decree-holder for execution for the balance 
of the judgment, debt presented on the 17th February 1906 waa not barred. 

Appeal by the Decree-holder. 
Application for execution of decree. 


Babus Baidyanath Dutt and Monmohun Dutt for the 
Appellant. 


Mr. H. D. Bose ana Babu Karunamoy Bose (, for Babu 
Manmatha Nath Mukerji) for the Respondent. 


The facts and arguments appear from the judgment of the 
Court which was delivered by 


Mitra J.—On the 21st July, 1902 the Court of the Sub- 
ordinate Judge of Darjeeling passed a decree in favour of the 
plaintiff, the appellant before us, against the defendant for 
recovery of the sum of Rs. 8,640 with interest from the 8th May, 
1902 and costs. Before, however, a formal decree was drawn 
up, an application was made to the Court by the decree-holder 
stating that he had received from the defendant Kulman the 
sum of Rs. 2,100 and that the parties had agreed that the rest of 

.the money should be paid by instalments of Rs. 75 per month; 
On the presentation of the petition setting forth the arrangement 
come to between the plaintiff and the defendant Kulman Sirdar, 


, the Court explained to the defendant the detaifs of the arrange- - 


ment, and according to the statement in the order sheet of the 
24th July, 1902, Kulman Sirdar assented fully to the provisions. 


* Appeal from Order No. 102 of 1906, against the decision of F, E, Piffard; 
Esq Judge of Darjeeling, dated the 2nd March 1908. 
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contained in the petition. "The application for payment by instal- 
ments was one evidently under section 210, Civil Procedure Code. 

The formal decree was drawn up on the 26th July, 1902, two 
days after the entry in the order sheet. But according to the 
Code, the decree must bear thesame date as th'e» judgment, 
and the decree as drawn up, did not, in compliance with the 
provisions of the Code, contain any direction as to the agreement 
to pay by instalments. The decree, however, could have been 
amended. But nothing was done. The Court also did not record 
a formal order that the amount decreed should be paid by 
instalments. 

It appears from the proceedings in the present suit and the 
documents filed by the decree-holder, that the defendant Kulman 
Sirdar not only admitted his assent to the petition, but that he 
paid the instalments up to'September I902 ; and it also appears 
that thereafter he continued to pay the instalments at the 
rate of Rs. 75 until June 1905, and after that he ceased to make 
payments. f 

On the 17th February, 1906, an application for execution 
was presented to the Court of the Subordinate Judge by the 
decree-holder in which he claimed execution for the balance of 
Rs. 4,792 including costs, the rest of the amount of the decree 
having been paid up in the meantime, firstly by payment of 
Rs. 2,100 and then the payments of the instalments as contemplated 
in the petition of 24th July. The defendant Kulman Sirdar 
objected to the execution by raising the plea of limitation. His 
contention in the lower Court was and the contention of the 
learned counsel in this Court is that no formal order having been 
drawn up for payment of money by instalments, the decree- 
holder was not entitled to take the benefit by the arrangement 
between the parties; and the decree having been made more 
than three years before, the application for execution was barred. 

The lower Court in its judgment has referred to authorities 
for and against the proposition. We have examined such of 


.themto which our attention has been drawn by the learned 


counsel for the respondent, and we are of opinion, that none of 


these cases bear directly on the question before us. The question . 


really is one of tRe construction of the order of the 24th July, 


. 1902 contained in the order sheet. In construing pleadings, 


judgments and decrees and orders Passed in this country, the 
most liberal construction must always be accepted. Courts have 
never been strict in construing pleadings, orders or judgments, 


D od 


^ 
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and we'have' to see what the intention of'the Court ‘was, if it 
was not properly expressed. The order of the 24th July states, 
as we haye said, that the petition was explained to defendant 
Kulman‘in the presence of the Court, and he assented to the 
provisions of the petition. The petition was not merely directed 
to be filed'as was the case in some of the authorities cited before 
us, but the Court took the necessary pains to have the petition 
explained to the defendant and -obtain his assent. The Court 
evidently intended to pass an order under section 210, but by an 
oversight, words tó the precise effect were not used. 

Besides that, we find that the arrangement was acted upon, 
and the evidence as regards this point is complete. The instal- 
ments were paid, as we have said, up to June 1905 and thereafter, 
as the defendant thought the decree was barred by that time, 
he failed to make any further payments. 

` Both on the ground that the real intention of the proceeding 
of the 24th July, 1902 was that the petition for payment by 


‘instalments should be accepted by the Court, and that the parties 


have acted according to the arrangement until June I905, we 
think the plaintiff was entitled to levy by execution the rest of 
the amount of the decree under the arrangement. 

The decree which was drawn up on the 25th July, 1902 was 
one modified by the arrangement of the 24th July, and the 
decree which is now attempted to be executed is decree as modi- 
fied by the arrangement of the 24th July. That decree was not 
barred by limitation. 

We are accordingly of opinion that the lower Court should 
proceed with the execution of the decree, taking into considera- 
tion the other objections taken by the judgment-debtor. The 
plea of limitation cannot hold good. 

We direct that the case be sent back to the lower Court to 
proceed with the execution in the ordinary way. The orders 
appealed against are set aside. 

The respondent will pay the costs of the appellant in this appeal. 

We assess the hearing fee at three gold mohurs. 

In the view we take of the rights of the parties as regards 
the question of limitation, it is unnecessary for us to pass any order 
on the petition for amendment of decree ‘which we think is 
unnecessary. 


N. K. B. Appeal allowed ; case remanded, 
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Before Mr. Justice Stephen and Mr. Fustice Mookerjee. 


GIRISH CHANDRA ROY AND OTHERS. 
v. 
HEM CHANDRA ROY AND OTHERs.* 


Chowkidari chakrar land, resumption, title—Chowhidar, power to appoint. 

Certain chowkidari chakran lands were resumed by the Government and 
transferred to the holder of the zemindari within which they were situated, 
Long anterior to this, the whole of the zemindari excluding certain lands in 
the khas possession of the remindar had been granted in putni. The putni- 
dar claimed to be entitled to the resumed lands, The zemindar and the lessee 


from him resisted the claim on the ground that as under the putni lease right 


was reserved to the zemindar to appoint chowkidars upon a vacanoy arising 
in the office, the zemindar was entitled to the lands upon resumption : ` 
Held, that the fact'that the zemindar was entitled to make an appoint- 

ment to the office of chowkidar, did not create in liim an interest in the landa 
held by the chowkidars, which, upon resumption and transfer to the zemindar, 
would pass to the putnidar from whose lease they had not been excepted. ° 
^. Appeal by the Defendants. 

Suit for 44as possession of land. 

. The material facts appear from the judgment. 

Babus Lalmohan Doss and Atul Chunder Dutt for the 
Appellants. 

Babus Golap Chandra Sarkar, Bussant Coomar Bose, 
Dr. Sarat Chandra Banerjee and Babu Joy Gopal Ghosha for the 
Respondents. 

The judgment of the Court was delivered by 

Stephen J.—The plaintiff in this case sues for khas possession 
in land in possession of the first nineteen defendants. He bases 
his claim on a pottah granted by defendant No. 20, the Raja 
of Burdwan, after the Raja had got settlement of all the chowki- 
dari chakran lands in a certain mouzah on resumption by the 
Government in Igor. X . 

The only question which we have to decide is whether this 
settlement with the Raja left him anything to dispose of, and 
that question is settled by the construction which we put upon 
the kabuliat of 1809, executed on the occasion of the grant by 
the predecessor of the Raja to the predecessor of the plaintiff 
and the other defendants. Now the kabuliat expresses that the 
grantee isin possession of the: mouzah Jagatpur, and that he 
purchased the mouzah Jagatpur from the grantor, and the khas 


* Appeal from Appellate Decree No. 8 of 1904. against the decree of 
F. Roe, Esq. District Judge, Burdwan, dated she 4th September, 1903, affirming 
that of Babu Debendta Prasad Bagchi, Munsiff, Burdwan, dated the 28th 
May, 1908. i 
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lands of the grantor are expressly excepted. Then follows a 
clause by which it is provided that if the chowkidars belonging 
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tothe Police Cutchery die, or abscond, or be guilty of any qirish Chandra Roy 


offence, and if any change is to be effected in their staff, and 
persons are to be appointed in their place, the successors are 
to be appointed by the Raja. 

On behalf of the plaintiff it is argued that the Raja retained 
to himself possession of the chowkidari chakran lands within 
the mouzah. This seems to us completely contrary to the sense 
of the kabuliat by which the whole of the mouzah is transferred 
with the exception made of the khas lands. The provisions 
as to the chowkidars merely gives the Rajah a right of appoint- 
ment, which need not’ carry with it any interest in the land out 
of the profits of which they are to be paid. This conclusion is 
rendered all the more likely by the fact that the putnidars have 
since enjoyed the services of the chowkidars. The language of 


.the kabuliat makes it obvious to us that the grantor in 1809 


did not reserve to himself the chowkidari chakran lands. 

On behalf of the Raja it is argued that at the time of the 
grant, the grantee was in possession of one mouzah Jagatpur, 
but could not have been in possession of the chowkidari chakran 
lands; and that all that was conveyed on that occasion was the 
land of which he had possession. 

To our mind this is not a sound construction, as the whole 
of the mouzah is in terms conveyed. This case has been decided 
in favour of the plaintiff in the Court of first instance and in 
the lower Appellate Court, taking a different view from that 
which we take. 

On taking this pottah from the Raja defendant No. 20, 
the plaintiff paid a bonus of Rs. 500, and in his plaint he makes 
a claim of this Rs. 5qo against the Raja defendant. This 
matter has not been dealt with in the Court below. In the 
view we take of the case, it may be that the plaintiff has geod 

«claim against the Raja for this sum of money. 

The appeal, therefore, so far.as the odere of the lower 
appellate Court is concerned will be allowed with costs. But 
the case will be remitted to the Court of first instance for decision 
“s to whether the Raja is liable to the plaintiff fer the Rs. soo. 
The suit will stand dismissed as against all the gefegdanti except 
the Raja. 

M. M. C` * Appeal allowed * case remanded. 
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Stephen, J. 
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- Before Mr. Justice Stephen and Mr. Justice Mookergee. - 
HARI DAS GOSWAMI AND OTHERS 


v. . 
NISTARINI GUPTA AND OTHERS.* 

Chowkidari chakran lands, resumption of, settlement with zemindar, sale for 
nor-payment of Government rocenne— Surplus sale proceeds, apportionment of. 
When chowkidari ohakran lands, after resumption and- transfer to the 
remindara, have been sold for non-payment of the Government assessment, the 
zemindar as also the putnidar are entitled to share in the surplus sale proceeds, 
provided the chakran lands are included within the putni grant. The determi- 
nation of this question does not depend upon the decision of the question of 
the right of the putnidar to hold the chakran land upon payment of additional rent, 


Appeal by the Plaintiffs. 
Suit for surplus sale proceeds of certain chowkidari chakran 


lands. 
, The material facts appear from the judgment. 


Babu Nalini Ranjan Chatterjee for the Appellants. 
„Babus Umakalt Mukherjee and Jy Gopal Ghosha for the 


Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—The facts which have given rise to the itiga: 
tion out of which this appeal arises are briefly as follows. Within 
the mouzah Merua there are certain chowkidari chakran lands 
measuring 47 bighas, 9 cottahs. These lands were resumed by 
Government under Act VI of 1870, and transferred to the 
zemindar. It appears that many years before the resumption 
proceedings, the zemindar had granted a putni of the mouzah. 
Merua and other villages to the present plaintiffs. The plaintiffs 
alleged that the putni included not only the maf lands of mouzah 
Merua, but also these chowkidari chakran lands. They claimed 
that they were entitled to settlement of these lands from the 
zemindar upon payment of the annual rent fixed as the revenue 
payable for these lands under Act VI of 1870. The lands were, 
subsequently sold on the 24th October, 1899 for non-payment of 
the dues to Government ; and at the present moment, there is in 
deposit in the Collectorate a sum of 1,247 Rupees as surplus sale 
proceeds. The, plaintiffs claimed that this amount represents, 
their interest in the chowkidari chakran lands which have been 


. ." Appeal from Agnenate Decree No, 2055 of 1903, against the decree of 

Babu Annada Présad ‘Bagchi, \Additional Subordinate Ju ge, Burdwan, dated 

the 6th July, 1903, affirming that of Babu Purna Chandra Ohowdhury, Munsiff, 

Burdwan, dated the 0th October, 1901. 
z 


Vor. V.) HIGH COURT. 


sold, and they are, therefore, entitled to the whole of the sum. 
The zemindar defendants contested the claim on the ground that 
the chowkidari chakran lands were not included in the putni, 
and that’ they are, therefore, exclusively entitled to the whole of 
the surplus sale proceeds. f 
The Courts below have held that the contention of both 
parties is erroneous, and that the amount in deposit represents 
not merely the interest of the putnidar or of the zemindar but 
of both, and that, therefore, the amount must be apportioned 
between them. 
Against this decree the plaintiffs have open to this Court, 
and on their behalf it has been contended that the surplus sale 
_ proceeds represent their interest in the chowkidari chakran lands. 
The argument upon which this contention is founded assumes 
that the zemindar had no interest in the chowkidari chakran 
lands. It is suggested that in as much as after the resumption 
of the chowkidari chakran lands and their transfer to the 
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CIYID, 
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— 


JHari Das Goswami 
v. 
-Nistarini Gupta, 


Maokerjee, J. 


zemindar, the putnidar was entitled to take a settlement in respect ' 


thereof, without payment of any additional rent, except the 
amount assessed as revenue by the Government, the zemindar 
was deriving no profit from the chowkidari chakran lands, and 
that consequently he is not entitled to any share of the surplus 
sale proceeds. This argument is obviously fallacious. It is con- 
ceded by the learnéd vakil for the appellants that the chowkidari 
chakran lands formed part of the zemindari. The zemindar, 
therefore, had an interest in these lands. When the zemindar 
granted putni of these lands to the present plaintiffs, he did not 
part with his entire interest in the lands. A portion of the entire 
interest remained in him. A question may,no doubt, arise 
between the parties, whether or not the putni rent which was 
assessed at the time of the creation of the putni was in respect 
of these chakran lands. Ifa portion of the putni rent represents 
the rent fairly payable in respect of these lands, that represents 
*the zemindar's interest in these lands. If, on the other hand, no 
rent was assessed at that time in respect of these lands, upon 
resumption and transfer to the zemindar, the zemindar would be 
entitled to claim additional rent from the putnidar before the 
‘latter can claim possession in respect thereof. It i$ clear, therefore, 
that the interest of the zemindar in respect of these lands is 
represented by the rent fairly. payable, whether that rent is part 
of the rent already assessed or is fairly payablé in addition to 
that rent. It is manifestly fallacious to say when these lands have 
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OTI, been sold for arrears of Government revenue, that the zemindar’s 


1908. interest is not represented by a portion of the surplus sale 
Hari Das Gcewami Proceeds. The purchaser who has taken these lands has taken 
them free of the interest of the zemindar as also of the putnidar, 
and consequently the zemindar can rightly contend that a portion 
of the surplus sale proceeds belongs to him. 

The question next arises, what is the portion which fairly 
belongs to the zemindar. It must be admitted that there is no 
accurate evidence on the record which would enable this Court 
to come to an absolutely satisfactory conclusion. But the materials, 
so far as they go, are sufficient to enable us to give a decision on 
this point. It is found as a fact by the Courts below that the 
whole of the putni rent is 1,109 Rupees, the gross rentalis 1,262 
Rupees, and the profit of the zemindar, is therefore, 153 Rupees. 
In other words, taking the putni as a whole, the interest of the 
putnidar is to the interest of the zemindar as 153 Rupees is to 
1,109 Rupees. ‘Assuming now, if the putni is sold either in whole 
or in part, that what is sold fetches a price proportional to the 
. gross rental realizable therefrom, it is clear that the respective 

interests of the zemindar and of the putnidar, in the sale proceeds 
is as 1,109 to 153. The consequence, therefore, would be that 
the surplus sale proceeds would have to*be apportioned between 
the plaintiffs and the defendants in the proportion we have just 
stated, and that is the proportion which has been accepted by the 
Courts below, although that result was arrived at upon a principle 
which must be now taken to be erroneous. ` 

It follows then that the decree of the Court below must be 
affitmed. But we do not decide the other question which must 
arise between the, parties sooner or later, namely, whether the 
rent payable in respect of the putni includes any, rent in respect 
of these chowkidari chakran lands. If at any future time the 
present plaintiffs should seek to claim an abatement of the putni 
rent on the ground that a portion of the land in respect of which 
the original rent was settled has been sold for arrears of Govern- 
ment revenue, the question must be decided upon fresh materials; - 
and nothing in this decision will be taken to affect the decision of 
that question. The appeal is dismissed. The appellants must, 
pay the respondents their costs of this appeal. 


M. M. C. Appeal dismissed. 


t. 
Nistarini Gupta, 


Wookerjce, J. 
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Before Mr. Justice Rampini and Mr. Justice Mookeryee. 
e KAZI NAWAZ KHODA AND OTHERS. 
v 


SURENDRA NATH DE AND oTHERS.* 


Chowkidari chakran lands, resumption, settlement with semindar— Putnidar, 
z rights of.—Village Chowkidars Act (VI of 1870, B, C.), Seo. 51. ~ 
A, a zemindar, granted to B a putni of all the lands of his estate without 
any reservation of the chowkidari chakran lands. The chakran lands were 
resumed by the Collector and transferred to the zemindar, who settled raiyats 
on them. In-a suit for ejectment brought by the putnidars':; 
Held, (i) that B was entitled to the possession of the lands. . 
(i$) that the resumption did not create any new titlein A, so as to affect 
the rights of B. . ; sat 
(iii) that whether B was bound to pay any rent to A in addition to the 
assessment imposed by the Collector on the resumed lands, depended upon the 
mode in whieh the rent had been assessed upon the putni at its inception, 
(iv) that B was entitled to eject the raiyats settled by A on the resumed 
lands. . A 
The nature of chowkidar! lands and the effect of their resumption explained, 
Kashim Sheik v. Prasanna Kumar Mukerjeo (1), Hari Narain Mozumdar v. 
Mukund Lal (2) and Binad Lal Pakrash v. Kalu Pramanik (8) distinguished. 
Jonab Ali v, Rakibuddin (4) and Joyhishen v. The Collector of East 
Burdwan (5) followed. : E 
Appeal by the Defendants. l : 
Suit for declaration of title and .recovery of possession of 
certain resumed chowkidari chakran lands. 
The material facts appear from the judgments. 
Babus Nalini Ranjan Chatterjee, Rajendra Chandra Chakra- 
varti and Lalit Mohan Ghose for the Appellants. 
Dr. Rash Behary Ghose, Babus Digambar Chatterjee and 


Khetra Mohan Sen for the Respondents. 
C. A. V. 


The following judgments were delivered : 


Rampini j.—Thisis an appeal against ^ decision of the 

* District Judge of Burdwan, dated 6th January, 1905. 
The appeal arises out of a suit brought by a putnidar for the 
possession of certain chowkidari chakran land, which the Govern- 
ment has made over to the zemindar, after cancelling the chowki- 


* peal from i ellate Decree No. 112 of 1905 against the decree of 
F. Roa”. 84 District Jud Burdwan, dated the 6th January, 1905, Pp 
that of Babu Annada P Bagchi, Additional Sub-Judge, Burdwan, da 


the 7th August, 1903. 
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dari chakran holding. The plaintiff putnidar sued for possession 
of these lands, alleging that he is entitled to them under the 
terms of his putni lease. i 

-The District Judge has given the plaintiff a decree on condi- 
tion, that he pays to Government the additional revenue assessed 
by Government on the land. 

The zemindar defendants 1 to 3, and certain lessees under 
the zemindars, defendants 10 and 11, appeal. On their behalf 
it is contended, (1) that the resumption of the land by Govern- 
ment creates a new title to the land in the zemindar and that 
putnidar has accordingly no right to it, (2) that if the land passes 
to the putnidar, he must pay a proportionate rent for it to the 
zemindar, and (3) that the plaintiff is not entitled to eject the 
defendants xo and 11, who have been inducted into the land by 
the zemindar. 

In support of the first coritention, reliance is placed on the 
case of Kashim Sheik v, Prasanna Kumar Mukerjee (1). It is 
sufficient, however, to say that that case is distinguishable from 

.the present one. That case relates to the passing of chowkidari 
chakran lands on the sale of a share in a zemindari. The present 
relates to the question, whether on the terms of the plaintiff's 
putni lease, the plaintiff is entitled to the lands in dispute, the 
chowkidari chakran rights in which have been cancelled by 
Government, and the possession of which has been delivered to 
the zemindars. On the terms of the plaintiff's lease, it would 
seem that the plaintiff is entitled to the lands in dispute. The 
lease conveys to the putnidar all the lands of which the zemindar, 
at the time of the execution of the lease, is possessed of in the 
mouzah of which the putni was granted. The lands in dispute - 
were then in;the possession of the zemindar, for he was enjoying 
the chowkidars, services in lieu of rent. The plaintiff is, therefore, 
certainly entitled to the present possession of these lands. - 
|. Theappellant's second contention relates to the terms on 
which the plaintiff is entitled to the lands. The lower appellate 
Court has directed him to obtain possession of the lands upon 
his paying to the zemindar the extra assessment of revenue which 
the zemindar has to pay to Government. This would seem to 
be equitable. The putnidar, after the execution of the putni, ` 
was entitled to and enjoyed the services of the chowkidar and 
hence the zemindar cannot obtain mpre from him than the extra 
assessment imposed on him by. Government. The case ‘of 


(1) (1906) I. L, R. 83 Calc. 596, 
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Hari Narain Masumdar v, Makund Lal Mundal (1) in which a OIVIL. 
different rule was applied, has however been cited. But no 1908. 
general rufe was laid down in that case. It would seem that the 
zemindar was in that case in the enjoyment of the services of the 
chowkidar, whether this was only before or after the execution 
of the putni is not clear. Further, there were tenants on the Rampini, J. 
land in that.case, and it was admitted that by the assessment 

of the chowkidari chakran lands, the hustbood of the patni had 

increased, No such increase is shown to have taken place in 

this case, and the zemindar in that case was not relieved of the 

liability to pay the additional revenue payable to Government. 

There would, therefore, seem to be no ground for interfering 

with the decree passed by the District Judge in this case. 

The case of Binad Lal Pakrasht v. Kalu Pramanik (2) is 
relied on in support of the contention of the defendants Nos. 10 
and ir, that the plaintiff cannot eject them. But it has been ` 
found by the District Judge that the defendants 10 and ir were 
inducted into the land by the zemindar defendants ' in ill faith.” 
The case of Binad Lal v. Kalu Pramanik (2) has accordingly . 
no application. 

The appeal is accordingly dismissed with costs. 

Mookerjee J.—On the aist January, 1867, one  Kazi 

~ Khoda Nawaz, the predecessor in interest of the first nine 
defendants to this suit, granted in favour of Ramdhan Muhuri, - 
` | DOW represented by the plaintiffs, respondents, a putni of lot 
Paligram. The deed purports to tranfer to the putnidar all the 
lands appertaining to the zemindari, and in the possession of the 
grantor for a specified bonus and annual rental In 1899, the 
Collector resumed all the chowkidari chakran lands situated - 
within the ambit of the zemindari under Act VI of 1870 (B. C), 
and transferred them to the first nine defendants, as the zemin- 
dars of the estate within which the lands in dispute are situated. 
At the same time, the Collector fixed the assessment subject to 
*the payment of which the lands were to be held. The plaintiffs 
allege that under the terms of the putni which is the foundation 
of their title, they are entitled to the possession of the lands, and 
the ground of their complaint is, that in contravention of the 
“terms of the grant, the zemindars in 1900, settled the lands with 
defendants 10 and 11. The plaintiffs accordingly ask for recovery 
of possession and mesne profits. The Subordinate Judge made 
a decree in favor of the plaintiffs, which, upon appeal, has been 


(1) (1900) 4 C. W, N. 814, (2) (1893) I.L, B, 20 Calo, 708. 
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confirmed by the District Judge. The zemindars as well as the 
tenants defendants have appealed to this Court, and on their 
behalf, the concurrent decisions of the Courts below *have been 
challenged on three grounds, namely, first, that the effect of the 
resumption proceedings under the Village Chowkidars Act was 
to create a new title and separate estate in the zemindars, to the 
benefit of which the putnidars have no claim; secondly, that in 
any event, the putnidars can recover possession only on condi- 
tion of payment of rent to the zemindars in addition to the 
assessment imposed by the Collector; and thirdly, that even if 
the putnidars are entitled to possession as against the zemindars, 
they cannot eject the tenants with whom the lands have been 
settled. 

In support of the first point taken on behalf of the appell- 
ants, it was argued that the chowkidari chakran lands were 
not part and parcel of the zemindari, and therefore could not 
have been intended to be transferred to the putnidars under the 
lease of 1867, which covered only such lands as appertained to 
the zemindari and were in the ‘possession of the zemindar. In 
my opinion, this contention is entirely unfounded. Under sec- 
tion 41 of Regulation VIII of 1793, the chowkidari chakran lands 
must be taken to have formed part of the estate settled with the 
predecessors of the defendants ; they were annexed to the mal- 


_Guzari lands and declared responsible for the public revenue 


assessed on the zemindari in which they were included in common 
with all other malguzari lands therein. This view is supported 
by the cases of Joykishen Mookerjee v. Collector of East Burdwan 
(1), and /onab Ali v. Rakibuddin (2). Our attention, however, 
has been drawn by the learned vakil for the appellants to some 
observations contained in the judgment of this Court in Kashim 
Sheik v. Prasanna Kumar (3), which lend some apparent support 
to the suggestion that chowkidari chakran lands were not in- 
tegral parts of an estate settled with the proprietor. If the 
learned Judges who decided that case really intended to lay 
down any such proposition, I must respectfully dissent from it j 
itis contrary to the plain meaning of section 41 of the Regula- 
tion and to the decision of the Judicial Committee referred to. 


It was next contended on behalf of the appellants that assuming" 


that the chowkidari chakran lands originally formed part of the 
zemindari, the effect of the resumption proceedings under the 


qd) (1864) 10 M* I. A. 16. (2) (1905) 1 C, L. J, 308. 
( (190) I, L. B. 88 Oale, 598, 
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Village Chowkidars Act was to create a new title in the CIVIL, , 
zemindar to the benefit of which the putnidar has no claim. In 1908. 
support of this position, reference was again made to some y, Nawaz Khoda 
observations in the judgment in Kashtfz Sheik v. Prasanna 
Kumar Mukerjee (1). Our attention was particularly drawn to 
two passages in the judgment, in which it is stated that ' the Act, 
assumed, notwithstanding section 41 of Regulation VIII of 1793 
and the decision of the Judicial Committee, that chowkidari 
chakran lands were not liable for the payment of land revenue 
and were not parts and parcels of the estate settled with a 
proprietor" and that " section 41 of the Regulation was impliedly 
repealed in Districts or parts of Districts to which Bengal Act VI 
of 1870 was made applicable." It must be observed, however, 
thatin another passage in the same judgment, it is stated that 
“the effect of these lands being resumed by Government and 
transferred to the zemindar under Bengal Act VI of 1870, was to Iu 
detach them from the parent estate and to granta new title in 
respect of these lands to the proprietor of the parent estate." 
It is not easy to perceive how these lands could be “ detached" 

- from what is described as the “ parent estate,” if they “were not 
parts and parcels of the estate settled with the proprietor.” Nor 
am I able to appreciate the reasoning by which it is held, that 

— there has been a repeal by implication of section 41 of the 

Regulation. It is quite possible, that the actual decision in 

Kashim Sheik v. Prasanna Kumar Mukerjee (1) may be supported 

on the ground amongst others, that the effect of the resumption 

proceedings under Act VI of 1870 isto substitute two distinct 

estates for what was the original estate, one censisting of the 

enfranchised chowkidari lands, the other composed of the 

remaining lands included in the original zemindari. But it is 

not necessary to decide this question in the present case. I only 

desire to say that the ‘observations to which our attention has 

been drawn, were not necessary for the decision of the case in 

Kashim Sheik v. Prasanna Kumar Mukerjee, (1) that I am unable 

to adopt them, and that if the decision had been precisely in point, 

a reference to a Full Bench would have been necessary. It may 

be observed that if we were to accede to the contention of the 

appellants, we would have to hold that a series of decisions of 

this Court, particularly the cases of Hart Narain v. Mukund 

Lal (2, Upendra Narain v. Protab Chandra (3), Jonab Ali v. 


Surendra Nath De. 
Mocherjee, J. 


(1) ad I L R. 33 Cale, 596.  - D ga (100) 4 w. N. 814. 
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Rakibuddin (1), Haridas v. Nistarini (2), and Girish Chandra v. 
Hem Chandra (3) were all erroneously decided. I am not prepared 
to do so, and after a careful consideration of the matter, I see 
no reason to abandon the view which I had expressed in the 
last three cases. It may further be pointed out that even if the 
effect of the resumption proceedings under Act VI of 1870 was 
to create a "new title" in the zemindar, the rights of the 
putnidar would be protected by section 51 of that Act. The 
first point taken on behalf of the appellants cannot therefore be 
sustained. . 
The secónd ground upon which the validity of the decree 
of the District Judge is questioned relates to the terms upon 
which the putnidars ought to be allowed to obtain possession of 


_ the lands. The learned vakil for the appellants has argued, that 


in addition to the assessment imposed by the Collector on the 
resumed lands, the putnidars are bound to pay some additional 
rent to the zemindars. In support of this position, reliance has 
been placed upon the case of Hart Narain v. Mukund Lal (4). It 
has also been pointed out that after the -grant was made in this 
case to the putnidars inclusive of the chowkidari chakran lands, 


the putnidars received the services of the chowkidar, who also . 


performed services to the public; and that by reason of the 


_Tesumption, the lands were enfranchised and the putnidar 


obtained the land freed from the partial burden of the public 
service. With reference to these facts, it has been argued, that 
the putnidars are bound to allow the zemindar some profit in 
respect of that portion of the rights in the land which was 
subject to the burden of public service and which has now been 
freed .from such burden. It may be conceded that there is some 
apparent force in this contention, and that if there were materials 
on the record corresponding to what were furnished by the 
parties in the case of Hart Narain v. Mukund Lal (4), it might 
have been necessary to consider whether the putnidars were 
bound to pay to the zemindar any additional rent for these lands, 
and if so, upon what principle such rent was to be assessed. The 
principle which would determine, whether additional rent is 
payable or not, was indicated in the case of Hart Das Goswami 
v. WNestarini (2), and the decision of the question must ultimately 
depend upon the mode in which the rent was assessed at the 


` inception of the putni; if at the time of such assessment, the 


(1) (1905) 1 C. L? J. 803. . — (8) (1905) 5C. L. J. 98. 
(2) (1905) 5 C L. J. 80. (4) ( Bro : 
: (727) 4g C-w.h. Ble 
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profits of all the lands, ‘including the chakran lands, were fully 


taken into account, the zemindar would clearly have no right to. 


claim any rent in addition to the putni rent. It is not disputed 
that the putnidars would be liable to pay the assessment imposed 
by the Collector, and having regard to the provisions of sec- 
tion 52 of Act VI of 1870, there could not be any dispute on 
the point. The second ground, therefore, cannot be supported. 
As regards the third point taken on behalf of the appellants, 
it is argued on the authority of the case of Binad Lal Pakrashi 
v. Kalu Pramanik (1), that the tenants appellants, with whom 
the lands were settled by the zemindars after the transfer to them 
by the Collector, have acquired the status of non-occupancy 
raiyats and are protected from eviction. But as pointed out in 
Jonab Ah v. Rakibuddin (2, a tenant who takes a settlement 
from the zemindar under these' circumstances does not become 
an Occupancy or a non-occupancy raiyat; and there is this 
additional fact in the present case, namely, that the settlement 
by the zemindar was not done in good faith, which would take 
the case out of the rule laid down in Binad Lal Pakrashi v. 
Kalu Pramanik (1), even if it was otherwise applicable. The 
third point urged on behalf of the appellants cohsequently 
fails. 
For these reasons, I agree with my learned brother, that 
the decree made by the Court below is correct and must be 
affirmed. 
M. M. C. j Appeal dismissed. 
(1) (1893) I L. R, 20 Cale, 708, (2) (1908) 1 0. L, J, 308. 
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Before Mr. Fustice Brett and Mr. Fustice Gupta. 
i G. BERCKEFELDT. ae 


V. 
EMPEROR.* 
Indian Penal Code (Act XLV of 1860), See. 200— Publio Nuisance. 


Where the manager; of & bone mill permitted a large stack of bones to 
remain uncovered in the open for a long time so as to become rotten and to 


emit a smell noxious to people living in or passing by the vicinity ; 


Held, he was not doing an act which he was entitled to do in carrying on 
his trade in & reasonable way, and was therefure guilty of committing a publio 


naigance. 
In order to constitute an offence under section 200, it is not necessary that 


the alleged nulsance should emit smells injurious to health ; it is sufficient if 
they be offensive to the senses. 
Rea, v. Neil (1) relied upon. 
. Appeal by the Accused. 
Conviction for committing a public nuisance, 
The facts and arguments appear fully from the judgment. 
Mr. Norton and Babu Foy Gopal Ghosha for the Appellant. 


_ Mr. Douglas White for the Crown. 
C. A. vT 


The judgment of the Court was delivered by 

-Brett J.—The appelant G. Berckefeldt, manager of the 
Bally Khal Bone Mills has been convicted under section 290, 
Indian Penal Códe, of committing a public nuisance and has 
been punished with the maximum penalty, a fine of Rs. 200. 

` The nuisance complained of was that he kept a stack ‘of 
bones, weighing about roo tons, in the. mill yard exposed to'the . 
sun and rain for a time sufficient to cause them on the 17th 
July last to become rotten and to emit a smell so offensive:as to 
cause common injury or annoyance to persons living in the, 
vicinity and using a public road passing by the mill building. 
The prosecution was instituted in consequence of information 
given by Mr. Macpherson, the manager of the Barnagore Jute 
Mill, which adjoims the compound of the Bally Khal Bone Mill,* 
and after a local inquiry had been made by Mr. Ballantine, Sub- 
Deputy Magistrate: 


* Criminal Appe 1 No, 927 of 1906 against the judgment of J, D, Sifton, Esq. 
Joint Magistrate o Howrah dated the 28th August 1906, 


ZH (1) (1826) Z, O. & P. 486. 
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It seems that on the 1st December 1905, in consequence of 
a complaipt made, the District Magistrate passed an order under 
section 133, Criminal Procedure Code, directing the Manager of 
the Bone Mill not to stack bones in the open where they would 
be exposed to sun and rain, and accordingly after receipt of 
Mr. Ballantine's report, an order was passed for the prosecution 
of the appellant under section 188, Indian Penal Code, and the 


case was made over to the Sadar Sub-divisional Magistrate for X 


trial. After, however, the accused had appeared, the prosecution 
under section 188, Indian Penal Code, was withdrawn by the 
Government Prosecutor for reasons stated in the Magistrate’s 
order of the 13th August, and the prosecution under section 290, 
Indian Penal Code, instituted. Witnesses on both sides were 
afterwards examined and the accused was convicted on the 28th 
August, 1906. 

In support of the appeal, it has first been urged that the 
prosecution was not instituted Jona fide to stop a nuisance, but 
in order to render it impossible for the appellant to carry on his 
business, and so to compel him to vacate the site of the factory 
which the informant Mr. Macpherson was desirous of obtaining 
possession of, for the purpose of extending his premises. Mr. 
Macpherson admitted that he should be glad to obtain the land 
'covered by the Bone Mill, but denied that he lodged the in- 
formation with'any intention of getting the appellant turned 
out of it. The Magistrate has believed that Mr. Macpherson 
acted in perfect good faith for the purpose merely of putting a 
stop tothe nuisance ; and after hearing the arguments of counsel 
on both sides, we see no reason to differ from that opinion. ' 

It has next been contended, that in fact the accused was 
not guilty of committing any nuisance, that in determining the 
question, the rights of ‘both accused and complainant must be 
considered, that the Bally Khal Bone Mill as well also as the 
Ganges Bone Mill close by, were working in their present sites 

* for years before complainant's jute factory was started, that the 
buildings now occupied by the jute factory originally were used 
as paper mills, that the neighbourhood was, therefore, one in 
which unsavouty trades had for years been carried on, and that 
"when the complainant came to start a jute factory there, he must 
have known such was the case. It has accordingly been urged 
that in determining this question, the character of the locality 
must be taken into consideration, as also the, class of persons of 
whom the public affected by the business is composed. It is 


' 
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coritended that the inconvenience, before it can be held to be a 
nuisance, must be something more than fanciful or one of mere 
delicacy or fastidiousness ; it must be an inconvenience materially 
interfering with the ordinary comfort physically of human ex- 
istence, not merely according to elegant or dainty modes and 
habits of living, but according to plain, sober, simple notions 
among English people ; [Walter v. Se/fe] (1). ! 

It has been further urged that the accused was entitled to a 
reasonable use of his property, and that the act complained of 
did not amount to be an unreasonable use. The cases of 
Sanders- Clark v. Grosvenor Mansions Co. Ld. and G. D' Alless- 
andri (2) and of Sturges v. Bridgman (3) are relied on. 

In support of the conviction, the learned Deputy Legal 
Remembrancer has referred to the case of Rex v. Weil (4) as 
laying down, that to support an indictment for nuisance, it is not 
necessary that the smells produced by it should be injurious to 
health, it is sufficient if they be offensive to the senses, This 
too is clear from the provisions of section 268, Indian Penal 
Code. 

The question for our consideration resolves itself down to 
this: Was the act or omission on the part of the accused, the 
subject of the charge such as he was entitled to do in carrying on 
the working of his factory in a reasonable way, and was the 
inconvenience one which, having regard to the trades carried on 
the locality, the complainant had good reason to expect to feel 
when he came to open his mill in the locality: On the other 
hand, was it an act or illegal omission on the part of the accused 
which caused common injury or annoyance to the public or to 
the people in general who dwell or occupy property in the 
vicinity, or which must necessarily cause injury or annoyance to 
persons who may have occasion to use a public right. 

Now, the nuisance complained of is not one resulting out of 
the ordinary working of the Bone factory, but out of cértain 
special acts or omission on the part of the accused. "These were * 
that he allowed roo tons of bones to remain in the yard of 
the mill unprotected from sun or rain till they became putrid 
and gave out such an overpowering and obnoxious smell as to 
materially interfere with the ordinary comfort of persons such as” 
Mr. Macpherson and of others living near, and also of persons 
going along a adiway siding to the brick fields from the railway 


1) (1851) 20 L; J. Oh, 433, à D gros j11 Oh.'D. 853, 
5 (1900) 2 Ch, 878. 4) (1826) 2 O. & P. 485. 
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station. It is alleged that the public have been allowed to use 
this pathway for a long series of years. 

In defence of the accused, it was stated that the stack of 
_ bones was covered with tarpaulins, but the condition of the stack 
and its surroundings was not denied. The officer who made a 
local inquiry has deposed to the condition of the stack and the 
surroundings, and his evidence leaves no doubt that they created 
a distinct nuisance. He has also proved that on two occasions, 
when he visited the mill the stack was not covered with 


tarpaulins. We see no reason to differ from the finding of the - 


Magistrate that the stack of bones was in the open and un- 

covered. The accused or his predecessor in office has been for- 

bidden in December last by an order of the Magistrate to keep 

' bones so exposed as they would necessarily cause a nuisance, and 
there oan be no doubt, that in this case, his omission to keep the 
bones properly protected was illegal. It cannot be held to bea 
reasonable use of his premises for the purpose of carrying on his 
trade. 

The evidence of Mr. Macpherson, of the investigating officer 
and of the other witnesses, leave no doubt that the smell created 
by the decomposing bones was such as materially to interfere 

. with the ordinary physical comfort of human existence, and that 
this was felt: by people living in the locality, and the public who 
had occasion to use the foot-path down the railway. It was not a 
matter of fancy or fastidiousness on their part. - i 

The circumstance that an unexpectedly large consignment 
of bones had arrived, and that afterwards there was a strike 
among the coolies are no sufficient excuse for the commission of 
the nuisance. 

In our opinion, the guilt of the accused was fully established 
' and we dismiss the appéal. 

N. K. B. ' Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Fustice Brett and Mr. Fustice Gupta. 
RUSSOOL BIBEE 


v. : 
.AHMED MOOSAJEE.* 
Criminal Procedure Code (Act V of 1808), Beo. 517—Restoration of proparty— 
Property in Court—No offenoe committed, 


Under Sec. 517 of the Criminal Procedure Code of 1898, the Court before 
which any property bas been produced, has jurisdiction ‘to order that it be 
restored to the true owner, even though no offence appears to have been 
committed in respect of it. 

Surendra Nath Sarma v. Rai Mohan Das (1) dissented from and not 
followed. 


Rule obtained by the Complainant. 

Applieation for restoration of property. 

Messrs. ¥ackson and Jacob and Babu Narendra Kumar 
Basu for the Petitioner. 

Mr. Dunne and Babu Sharat Chandra Roy ChowdAry for 
the Opposite party. 

C. A. V. 

The facts and arguments appear fully from the judgment 

which was delivered by 


Brett J.—On the 14th of February, 1906, the petitioner 
lodged a complaint before the Chief Presidency Magistrate, 
charging Ahmed Moosajee, Amaboo Bibi and Moosajee Ahmed 
under section 406 of the Indian Penal Code, with having com- 
mitted criminal breach of trust in respect of certain articles of 
jewellery valued at Rs. 60,000 belonging to her and to a relation 
of hers. Án enquiry by the Police was ordered, and on the 2nd . 
March, 1906, the complaint was dismissed under section 203 by 
the Chief Presidency Magistrate, Mr. Kingsford, who held that 
no offence under section 406 had been committed. At the same 
time, he recorded the following order with respect to the property. 
“Under the circumstances, I think the property could not be 
detained, but should be made over to the applicant whose 


* Criminal Rule eNo. 1249 of 1906 against the order of D. Swinhoe, Esq. 
Offg. Chief Presidency Magistrate, Calcutta, dated the 17th November 1906. 


N. B.—The property having been delivered to the accused pending the 
hearing of the Rule, the Court called for an explanation in Miscellaneous Case 
No, 100 of 1906.—Rép. 

(1) (1908) I. L, B. 80 Calc. 690, 
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property it admittedly is, on her giving security to produce it, 
if necessary." 

Theređfter, security to the full value of the property, name- 
ly, Rs. 60,000 was demanded. 

Against that order an application was made to this Court 
and on the 21st May, 1906, the order of dismissal passed by the 
Chief Presidency Magistrate was set aside and a further enquiry 
was directed. 

The case was then taken up by 'the Officiating Chief Presi- 
dency Magistrate, Mr. Swinhoe, and after an enquiry, was 
finally dismissed by him on the 17th November, 1906, under sec- 
tion 203 of the Criminal Procedure Code. Atthesame time, he 
passed the following order regarding the property in question : 

"Under the Ruling in 30 Calcutta 690, I cannot make any 
order under section 517, Criminal Procedure Code. I therefore 
order the property in Court to be restored to the person from 
whose possession it came." 

An application was then made to this Court, and the present 
Rule was issued. 

In support of the Rule, it has been urged that the case 
reported in Indian Law Reports, 30 Calcutta, page 690, proceeds 
on the basis of the provisions of the old Code, and the attention 
of the learned Judges who decided that case does not appear to 
have been drawn to the change in the.law, introduced in the 
Code of 1898. 

The present section 517 runs as follows :.““ When an enquiry 
or a trial in any .criminal Court is concluded, the Court may 
make such order as it thinks fit for the disposal of any document 
or other property produced before it, or regarding which any 
offence appears to have been committed, or which has been 

. used for the commission of any offence." 
It is clear, that under the provisions of the amended section, 
the Magistrate had power to pass an order regarding the property 
«produced before and in custody of the Court, even though no 
offence has been committed in respect of it. This indeed is 
conceded by the learned counsel who appears on behalf of the 
opposite party. 
* It has, however, been contended in showing cause against 
the Rule, that as the opposite party claimed to have a lien on the 
property as security for certain sums of money of the firm which 
were said to have been misappropriated by the*husband of the 
petitioner, no Court would order the property to be taken from 
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the possession of the opposite party and made over to the 
petitioner, unless a very strong case in her favour was made out. 
In this case, the property consists of articles of jewelléry belong- 
ing to the lady herself and to another relation of hers, and we 
may say, that it seems to us difficult to understand, how the 
opposite party, can, under the law, claim to have a lien on this 
property of the lady and her relation as security for her husband's 
misappropriation. . 

Further, the property, when it came into the possession of 
the opposite party, was placed by the petitioner in their charge 
when she left the house in which she had been living with it 
and in her possession. The opposite party took charge of it as 
her property and on her behalf, and under these circumstances, 
we do not think that the Magistrate would now be justified in 
giving effect to a lien which appears to have been subsequently 
put forward and is now claimed by the opposite party. The 
property is admittedly the property. of the lady, the present 
petitioner. 

We accordingly set aside the order of the Chief Presidency 
Magistrate, make the Rule absolute, and direct under section 517, 
Criminal Procedure Code, that the property in question bé 
returned to the petitioner. 

We are given to understand, that the property has been 
restored to the Court,-so no order is necessary in Miscellaneous 
Case No. 100. 


N. K. B. 8 f Rule made absolute. 


Vor. V.) Hien covrt, 


Before Mr. Fustice Mitra and Mr. Fustice Ormond. 
KULADA PRASAD MAJUMDAR 


v. 
THE EMPEROR.* 


Indian Railways Act (IX of 1890), Sections 68, 112—Travelling without 
ticket — Cheating, attempt at—Indian Penal Code (Aot XLV of 1800), 
Sections 417, 511— Dishonest or fraudulent intention— Offence, if distincti — 
Separate sentences — Blatuib, construction of —General ‘and Special Acts—. 
Repeal by implication — General Classes Act (X of 1897), Section 26— 
Indian Railways Act, penal provisions, if exhaustive. 

Entering into a Railway compartment and travelling without a ticket are 
only some of the ingredients of an offence under section ,112 of the Indian 
Railways Act ; these acts in themselves are not penal under the section. The 
essence of an offence under the section is dishonest or fraudulent intention to 
defraud the Railway Administration of its just dues, å. e, the fare payable by 
the passenger. 

Boxtham v. Hoyle (1) and Queen Empress v. Rampal (2) referred to. 

The fraudulent intention of a passenger must appear from some other act 
or omission than merely travélling without a ticket, e. g., an attempt to free 
himself from liability by producing an used and irrelevant ticket. 

Traveling in a Railway car, with a false and entirely irrelevant ticket," 
with a fradulent and dishonest intention is an offence undet section 112 (a) of 
the Railways Aot, Which must be read with section 68. 

Travelling without a ticket comes within the words of section 68 and so 
under section 112 (a), 

Entering into the train and travelling without a ticket, and the attempt 
to palm off an used ticket upon a Railway servant are not separate and distinct 
offences. The intention to cheat him and the Railway Administration is one 
and the same offence, 

The element of the offence under section 417, Indian Penal Code, is precisely 
the same as that of one under section 112 of the Indian Railways Act, and, 
a person cannot be sentenced under both the sections separately for the same 
offence, 

Facts, which form the basis of a conviction and sentence under one charge, 
cannot also form the, basis of a conviction and also a separate sentence under 
another charge, There cannot be cumulative sentences, though & conviction 
might take place on an alternative charge or even both, 

1t i8 ordinarily desirable, that when an act or omission is made penal by 
two Acts, one general and the other special, the sentence should be passed 
under the special Act. 

Rea v. Davis (8) referred to. 

The penal provisions in the Indian Railways Act are not exhaustive, and 
‘there is nothing in the Act itself or any other enactment in force in India 

* Criminal Revision No. 792 of 1906 against the order of W. N. Delevenge, 


Esq, Sessions Judge, Burdwan, dated the 14th July 1906, modifying that of 
Moulvi Abdul Huq, Deputy, Magistrate, Burdwan, dated the 21st June, 1906. 


(1) (1878) L. R 3 Q. B. D. 289. (2) (1897) LL. R. 20 All, 95, 
(8) (1783) 1 Leach Gr. C. 971. 
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which excludes the operation of the general laws in force as to offences which 
are not punishable under the Act, 

Quaere : Whether in this country a special penal law repeals-by' implication, 
in every case, & previously existing general law relating to an offence of the 
Bame nature ? 

Lee y. Dqngar (1) referred to. i , 

Rule obtained by the Accused. 
The material facts appear from the judgment. 


Mr. P. L. Roy and Babu Narendra Chandra Bose for the 
Petitioner. 
Mr. S. P. Sinha ( Offg. Advocate General Ja and Babu Fy 


Gopal Ghosha for the Crown. 
C. A. V. 


The judgment of the Court was delivered by 

Mitra J.—The petitioner was in the service of the East 
Indian Railway Company as station master of the Bonpas station, 
and he resigned the service on the gth January last. On the 
night of the 8th April, he was traveling without a ticket from 


-Rampur Hat by a down train, and at Bhedia, Cox, a travelling 


ticket inspector of the Company, discovered that he had not a 
ticket. It has been found by the lower Courts, that Cox asked 
the petitioner to produce his ticket, and the petitioner thereupon 
produced the outward half of a return ticket for journey between 
Bonpas and Bankipur. This ticket had not the slghtest bearing 


_ on the petitioner's travel from Rampur Hat on the 8th April. 


The petitioner was prosecuted under- section 417, Indian Penal 
Code for cheating and also under section 112 of the Indian 
Railways Act and was convicted by one of the Deputy Magis- 
trates at Burdwan on both the charges. On appeal, the Sessions 


.Judge of Burdwan modified the conviction into one under sec- 


tion 417 read with section 511, Indian Penal Code, z. 2, of 
attempt to cheat and also into one under section 112 of the 
Railways Act. He, however, set aside the sentence under section 
112,-as cumulative sentences could not be passed for the .same e. 


offence under different Acts, and affirmed the sentence of simple ` 


imprisonment for two months under section 417 read with section 
511, Indian Penal Code. 

On the r9thsjuly last, a Rule was issued by this Court on the* 
District Magistrate of Burdwan to show cause why the convic-- 
tion and sentence under section 417 read with section 511, Indian ` 
Penal Code, shofild not be set aside and why such order under 

(1) (1892) L R. 2 Q. B. 33T'at 348. 


D 


Vor. V.] HIGH COURT, 


section 112 of the Railways Act should not be passed as to this 
Court might seem proper. The learned Advocate-General has 
shown cause on behalf of the District Magistrate. 

On the judgments of the lower Courts and the arguments 
before us, two questions arise for our consideration :—(1) whether 
the petitioner committed two distinct offences, one under the 
Railways Act and the other under the Indian Penal Code ; and 
(2) if not, whether he should be sentenced under the Penal Code 
or the Railways Act or both. 

The learned Sessions Judge is of opinion, that the entering 
into the train and travelling without a ticket and the attempt to 
palm off the used ticket from Bonpas to Bankipur upon Cox were 
not separate and distinct offences. This, in our opinion, is a 
correct inference from the facts found. Entering into a Railway 
compartment and travelling without a ticket are only some of the 
ingredients of an offence under section 112 of the Railways Act. 
These acts in themselves are not penal under, the section. The 
essence of an offence under the section is dishonest or fraudulent 
intention, the intention “ to defraud” the Railway Administration 
of its just dues, £4, the fare payable by the passenger. In 
Bentham v. Hoyle (1), Cockburn C. J., and Mansty, J. held, in 
construing a bye-law similar in terms to section 112 of our 
Railways Act, that mens rea, the intention to defraud, must be 
proved for obtaining a conviction. The words in the Indian Law 
are distinct. A passenger may travel without taking a ticket 
owing to mistake or want of time to take one, but he may not 
have the remotest intention to defraud the Railway Administra- 
tion, and it will be wrong to hold him guilty under section 112 
of the Act. In this connection we may refer also to Queen- 


| Empress v. Rampal (2). 
i The fraudulent intention of a passenger must appear from 


isome other act or omission, than merely travelling without a 
ticket, The mere fact that the petitioner before us travelled from 
Rampur Hat down without a ticket would not have been sufficient 
to constitute an offence under section 112 ; something more was 
Tecessary to be proved to secure a convictión. That ‘something’ 
appears inthis case by the petitioner's attempt to free himself 
fom liability by producing an used and irrelevagt ticket. The 
last act is evidence, and very cogent evidence of the intention of 
the petitioner to cause loss to the Railway Administration. -As 
observed by the learned Sessions Judge, "the production of 
dy (1878) L, B. 3 Q. B. D. 289. (2) (1897) I. L. B. 22 AIL. 95, 
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the used ticket was simply one of the acts by which he sought to 
carry out his intention of defrauding the Company and could not 
have resulted in any more harm being done to the Company than 
he intended to cause them when he entered the train without a 
ticket." Cox was merely an agent of the East Indian Railway 
Administration. The intention to cheat him and the Railway 
Administration is one and the same offence, and, in fact, so far as 
Cox personally was concerned, there could be no cheating within 
the import of section 417. The petitioner intentionally attempted 
to deceive Cox and through him the Railway Administration, 
his object being that Cox might omit to demand the fare and the 
fine, if any, leviable under the bye-laws of the Railway Adminis- 
tration for travelling without a ticket. : 

The element of the offence under section 417, Indian Penal 
Code, is precisely the same as that of one under section 112 of 
the Railways Act. If the Indian Railways Act had not been 
passed or section 112 were not init, the offence of which the 
petitioner would have been guilty, would be one under section 417 
Indian Penal Code. Thus the petitioner, as found by the learned 
Sessions Judge, committed on the 8th of April, one and a single 
offence as regards the East Indian Railway Administration, both 
under section 417, Indian Penal Code and under section I12 of 
the Railways Act. He did'not commit two distinct and separate 
offences. : 


It was suggested during the argument that section 112 of the 
Railways Act does not contemplate a case like the present, a case 
in which a false and an entirely irrelevant ticket was produced. 


: Such a case does not come within clause (4) of that section, but 


it does come under clause (a), which we must read with section 68. 
The accused entered a Railway car for the purpose of travelling 
and with a fraudulent and dishonest intention. Travelling 
without a ticket comes within the words of section 68 and so 
under section 112 (a). 


Should he then be sentenced severally under section 417, 
Indian Penal Code, and section 112 of the Railways Act? It is 
clear he cannot be sentenced under both the sections, and the 
Deputy Magistrate was in error in sentencing him separately 
under both. Facts which form the basis of a conviction and 
sentence under one charge cannot also form the basis of a convic- 
tion and also a, separate sentence under another charge. There 
cannot be cumulative setences, though a conviction might take 
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place on an alternative charge or even both. Section 26 of the 
General Clauses Act (X of 1897) enacts: ' "Where an act or 
omission constitute an offence under two or more enactments, 
then the offender shall be liable to be prosecuted and punished 
under either or any of the enactments, but shall not be liable to 
be punished twice for the same offence." 

i There is another principle for our guidance, and that is, that 
if an offence is punishable by the general law, such as the Indian 
Penal Code, and also by a later special law, applicable to particu- 
lär persons and particular circumstances, the special law shoufd 
apply. It is presumed that the Legislature intends that the 
special form of punishment is appropriate to special cases. The 
punishment so provided by the special law may be severer or 
lighter than that provided by the general law, but that would 
not matter. The rule is quoted by Lord Esher, M. R. in Lee v. 

l Dangar (1). “If one.Statute make the doing of an act felonious 

and a subsequent Act make it only penal, the latter is considered 

as a virtual repeal of the former.” Rex v. Davis (2). 

We are not, however, disposed now to lay down broadly in 
this country, that in every case a special penal law repeals by 
implication a previously existing general law relating to an 
. offence of the same nature, and in this case, it is not necessary 
for us to do so. If we were to do so, we might infringe the rule 
of interpretation in section 26 of the General Clauses Act. We 
are not also disposed to accept Mr. Roy's contention, that the 
penal provisions in the Indian Railways Act are self contained 
and the punishment for acts and omissions regarding a Railway 
Administration in India must be inflicted under this Act only. 
The penal provisions in the Act are not obviously exhaustive, 
and there is nothing in the Act itself or any other enactment in 
force in India which,excludes the operation of the general laws 
in force as to offences which are not punishable under the Act. 
The case of Chandi Pershad v. Abdur Rahman (3) was decided 
with reference to the Bengal Municipal Act (III of 1884) and 
though there are some observations in the judgment of the Court 
at pp. 138, 139 which may favour Mr. Roy’s contention, we do 
not think. the case is an authority for the broad proposition that 
a special provision as in the Railways Act woujd always exclude 
the operation of the Indian Penal Code. i 


(1) (1892) L. B. 2 Q. B. 887, p.848. (2) (1783) 1 Leach Or, C, 271, 
(8) (1894) I. L, B. 22 Calc, 131, 
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The utmost that can be said is that it is ordinarily desirable - 
that when an act or omission is made penal by two Acts, one 
general and other special, the. sentence should be passed under 
the special Act. Such a view would not militate against either 
the rule of interpretation prescribed in section 26 of tbe General 
Clauses Act or the rule laid down in Rex v. Davis (1). ° : 

We are, however, of ‘opinion that the sentence of two 
months’ simple imprisonment is too severe in the ‘circumstances 
of the case. Even if conviction were had under section 417, 
Indian Penal Code, we would reduce the sentence to one of fine 
only, and a fine of Rs. 100 is, in our opinion, sufficient. It is 
not, therefore, necessary for us to discuss further the question of 
the repeal by implication of section 417, Indian Penal Code. 


-We leave it with an expression of the present indications of our 


mind. ‘Whether the accused be convicted under section 417, 

Indian Penal Code, or section 112 of the Indian Railways Act, ’ 
the result, in the present case, ‘is the:same, We affirm the 

conviction but reduce the sentence, and direct that the accused 

do pay: as fine Rs. 100, and in default he do undergo simple 

imprisonment for two months. 

M.M.C l Sentence reduced. 

(1) (1788) 1 Leach Or. C. 271. ' 
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 APPELLATE CIVIL. 


Before Mr. Justice Ghose, Acting Chief pisse aud 
a Mr. Fustice Caspersz. 


MRITTUNJ OY ROY CHOWDHURY A AND ANOTHER 
f Qoo 0 ey VPE 
KENATULLAH NARYA AND S p SU S 


Sorvice-tenure—Chowkidart ohahran lands—Ohowkidar to Aold in ew of 
sorvioes—BSuit to eject tenants holding under the chowkidar—Right of 
oocupanoy, if aoquired by possession or the oiii POE owe to 
quit, if necessary. 

The mere fact that the tenants holding indes a chowkidar-on the chowki- 
dari chakran lands, paid rents for more than 12 years, would not necessa ily show 
that at the time when the grant was made by the landlord to the chowkidar, 
it was the intention of the pore that the chowkidar's tenancy should be that 
of a middle man. * < 

If at the inception of the ideation: it was a middleman's interest, and if 
the chowkidar let out the Iands to cultivating ralyats, the latter might acquire 
rights of occupancy therein ; but if at the time of the grant, it was intended 
that the grantee was to hold it himself and enjoy the proceeds thereof, in lieu 
of the services to be rendered by him, it could not be said, simply from the 
fact that he sub-let the land to some body else,-that that person would acquire 
a right of ocoupancy.agninst the landlord. : 

‘If the tenancy of the chowkidar came to an .end upon his death, and the 
landlord was entjtled to re-enter into possession, ‘he would be perfectly justified 
in treating the tenants who held’ under the chowkidar as trespasser and no 
notice would be necessary before they could be ejected from the lands, 

Ansar Ali Jomadar v, C. E. Grey (1) referred to. 


‘Appeal by the Plaintiffs. 
Suit for ejectment. ` 
` The facts of the case appear from the judgment. 
Babu Shiva Prasanna Bhattacharya for the Appellants. 
. Babu Nalini Ranjan Chatterjee for the Respondents, 
. The following judgment was delivered by 


-Ghose C. J.—This appeal arises ‘out of a suit in ejecirhent, 
The land, which is the subject matter of this suit, was, granted 
to one Nazar Kotwal many years ago as a service-tenure, the 
condition being that he was to hold it in lieu of Services to be 
performed by him as a chowkidar: * Nazar Kotwal died i in the 


* Appeal from Appellate Decree No, 9038 of 1904, against ihe decree of 
Babu J Ghose, Subordinate Judgé of -Rungpur, ated the? 20th May 1904; 
affirming. that of Babu ‘Ram Lal Das, Munsiff, "Rungpore; dated the 33d 


December 1908. : s 
. (17 (1905) 2 ©. L, J. 408. 2- | .. Ce. d 


May, 18, 91, 


. May, 21. 
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CIVIL, year 1308 B.S. Thereupon, the present suit was brought to 
1908. eject certain persons, the defendants in the suit, wha were hold- 
Mrittunjoy Roy ing the land as tenants under the said Nazar Kotwal. The Court 
Chowdhury of appeal below has dismissed the suit upon the ground, that the 
Kenatulláh Narya, defendants, by holding the land for more than 12 years as tenants 
Ghose, C. J. under Nazar Kotwal, acquired a right of occupancy, and that, 
— at any rate, they could not be ejected without a notice to quit. 
There can be no doubt, that the interest which Nazar Kotwal 
had under the grant made by the plaintiff, landlord, came to an 
end upon his death, and the landlord was entitled, upon the 
tenure having thus come to an end, to enter into possession, 
We fail to see how the defendants could, simply by holding the 
land under Nazar Kotwal, upon payment of rent to him, acquire 
a right of occupancy as against the landlord, unless it be that 
. the occupation of these men as raiyats commenced at a time 
anterior to the grant made to Nazar Kotwal.: There is no finding 
to that effect by the lower Appellate Court, and the only passage 
in the judgment of the Court of first instance, as bearing upon 
this matter to which our attention has been called by the learned 
vakil for the respondents, is wholly insufficient to make out the 
position to which we have just referred; but, in order to make 
it quite sure, we called upon the learned vakil for the respondents 
. to tell us if there is any precise evidence on the record of this 
case showing that, as a matter of fact, the defendants came in 
upon the land as raiyats before the grant was made to Nazar 
Kotwal ; for, if they had then come in, they would be, as it were, 
acquiring, during the period that Nazar Kotwal was in occupa- 
tion in lieu of services, a right of occupancy in the land in 
question. But the learned vakil has failed to lay before us any 
such evidence. It appears to us that the fallacy in the judgment 
of the learned Subordinate Judge lies in the assumption that he 
supposed that Nazar Kotwal’s tenancy was a middle man’s 
tenancy, and it was upon that supposition that he thought that 
the defendants could acquire a right of occupancy in the land in 
question. We need hardly say that the mere fact that these 
defendants held under Nazar Kotwal upon payment of rent for 
more than 12,years would not necessarily show that, at the time 
when the grant was made by the landlord to Nazar Kotwal, it 
was the intention of the parties that his (Nazar Kotwal’s) tenancy 

should be thateof a middle man. e 
_The whole question in a case like this would be, what was 
the character of the tenancy in its inception, If, in its inception, , 
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it wasa iniddle man’s interest, and if Nazar let out the lands to CIVIL, 
` cultivating raiyats, the latter might acquire rights of occupancy 1906, 
. e . a . . — 
therein, but, if, at the time of the grant, it was intended that Mrittunjoy Roy 
the grantee was to hold it himself and enjoy the proceeds thereof, Chowdhury 


in lieu of the services to be rendered by him, it could not be said, Kenatallah Narya. 
simply from the fact that he sublet the land to somebody else, Boi ar 
that that person would acquire a right of occupancy against the Pro 
landlord. l 

. Then, as regards the question whether the defendants were 
entitled to notice to quit, if the tenancy of Nazar Kotwal came 
to an end upon his death, and the landlord was entitled to 
re-enter into possession, he would be perfectly justified in treat- 
ing the defendants, who held under Nazar Kotwal, as trespasser 
and we find that this view is in accord with the judgment of 
this Court in the case of Ansar Ali Femadar v. C. E. Grey (1) 
(the particular passage which we have in view being found'in 
page 406) For these reasons, we are of opinion that the judg- 
ments of both the Courts below should be set aside, and a decree 
entered for the plaintiffs for khas possession. In the circumstances ~ 
of the case, each party will bear his own costs in all Courts. l 


| M. M. C. Appeal allowed. 
(1) (1905) 2 0. L, J. 403. 


Before. Mr. Fustice Rampini and Mr. Fustice Geidt.: 
DWARKA NATH BAKSHI AND ANOTHER CIVIL, 


U. — 


MUKUNDU LAL CHOWDHURY.* 21 


Suit to establish right to homestead lands—Right by purchase — Lands included 

È within a particular howla—Denial by defondant—Limitation—Time runs, 
Y from date of sale or from delivery of symbolioal possession — Evidence 
Act (I of 1872), Becs. 11 (b), 13—Reoitals ix documents, if and when ad- 
missible, against persons not parties to the deeds—Seoond appeal— Findings 
of facts. E: 


When a plaintiff obtains a decree and in execution of it brings a certain 
immovable property to sale, purchases it himself and obtains symbolical posses- 
sion of the property, time begins to run not from the date of the sale at which 
the plaintiff purchased the property but from the time when the plaintiff 
obtained symbolical possession of the same, and a suit brought by the plaintiff 
within 12 years from such date for establishment of. his right by purchase is 
not barred by limitation. 


March, 9, 10. 


- * Appeal from Appellate Decree No. 2112 of 1904, against the decree of 
Babu Upendra Chandra Ghose, Subordinate Judge, Dacca, dated the 16th May, 
1904, modifying that of Babu Tara Pada Chatterjee, Munsiff, Dacca, dated tlie 
8rd April 1003. 2 i B d 
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A’ finding of fact cannot be interfered with in second appeal, however 
erroneous, if there be some evidence in support of that finding. 


Durga Chowdhurani v Jewahir Singh (1) followed. 


Per Rampixi, J—Dosuments, for instance, a deed of sale and a mortgage 
deed, as in this case, though not ixter partes, containing recitals that a parti- 
cular land belongs to a particular howla which is in question, are admissible in 
evidence under either section 11 (5) or 13 of the- Evidence Act, although they 
are not conclusive or binding evidence and may be very weak evidence or even 
of no weight at all. 

Vythilinga v. Venkata Chata (2), Daibari Mohanti v, J*ugobundhu 
Alohanti (3) and Tepu Khan v. Rajani Mohun Das (4) referred to. 

Per Geidt J.—Documents containing recitals that a particular plot of 
land is included within a particular howla, though not inter partes, are admisi- 
ble in evidence under section 13 of the Evidence Act, ns transactions by which 
the right to hold the land as part of the Àowla is recognised, and particularly 
when the existence of that right is a question raised in the case and is'a 
relevant fact, 


` Appeal by Didnt Nos. 1 and 2. 


Suit by the plaintiffs to establish their right to certain 
homestéad land as appertaining to a Howla Raghu Ram, in 
which'they purchased a 2 annas odd share formerly belonging ` 
to the defendants Nos. 1 and 2, at a sale held in execution of a 
decree obtained against them by the plaintiffs’ father. 

"The facts of the case appear from the judgment. 

Babu Sarat Chandra Basak for the Appellants. 

“Babus Nil Madhab Bose and Kissori Lal Sarkar for the 
Respondents. a C. A. V. 


The following judgments were delivered by the Court: 


Rampini J.—This appeal arises out of a suit brought by the 
plaintiffs to establish their right to certain homestead lands on 
the allegation that they appertain to a*Howla Raghu Ram, in 
which. they purchased a two annas odd share formerly belonging 
to the defendants 1 and 2, at a sale held in execution of a decree 
obtained against them by the plaintiffs’ father. : 

. . The-defendants No. 1 and 2 deny that the lands belong to 
Howla Raghu Ram. After some hesitation, they pleaded in the 
Court of first instance that the lands appertained to a Howla. 
"Ran Nath. Both the Courts below have decreed the suit. The 
lower Appellate Court has given the plaintiffs only a decree. for 
symbolical possession. 
7d) (890) 1. L 

(2)-(1892) I. L 


R. 18 Calc. 23. 


(8) (1875) 33 W. É, 293. 
R. 16 Mad 191. 


(4) (1898) I, L. R. 25 Cale. $23. . 
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The defendants r and 2 appeal on the grounds, (1) that two 
documents, filed by the plaintiffs, and on which the lower 
Appellate Court has relied as evidence of the plaintiffs! title are 
inadmissible in evidence, and (2) that the suit is barred by 
limitation. „I will deal first with the second plea. The pleader 
for the appellants contends that Art. 138 of the Limitation Act 
applies and that time runs from the date of the sale at which 
the plaintiffs’ father purchased the disputed property. There is 
no ground for this contention. The plaintiffs’ father-took out 
execution of his decree and obtained symbolical possession on 
the 21st September 1890, which is within 12 years of the date 
of the institution of the suit. So the suit is clearly in time. 
I now turn to the first ground of appeal. The documents which 
the appellants’ pleader contends are inadmissible in evidence are, 
(1) a kobala dated 1299, that is after the sale, and (2 (2) a mortgage 
deed dated 1294, that is before the sale. The former was executed 
by one Sarat Bakshi, and the latter by two proforma defendants 
Kunjo and Girish in favour of the defendant No. 3. It is said 
that because the defendants, 1 and 2 were not parties to the 
deeds, they are not admissible in evidence. But it appears to me 
that they are admissible-in evidence under either sections 11 (8) 
or 13 of the Evidence Act. They both contain recitals that the 
disputed lands belong to the Howla Raghu Ram. They are 
certainly not conclusive or binding evidence. They may be very 
weak evidence, or even of no weight at all. But Ido not think 


they can be ‘rejected as inadmissible. It is to be observed, that ' 


the kobala of 1299 is found by the first Court to have been 
written by the defendant No. 1 and no exception to this finding 
- appears to have been taken before the lower Appellate Court. 
Similar documents were held admissible in evidence by the 
Madras High Court in thé case of Vythilinga v. Venkatachata (1). 
So also in Daitari Mohanti v. ?ugobundhoo Mohanti (2), road-cess 


„papers and a deed of sale were held admissible, though apparently 


" not inter partes ; similarly, decrees though not zuzer partes are now 
in certain circumstances and in certain cases admitted in evidence 
under section 13 of Act I of 1872 ; 7epu Khan v. Rajant Mohan 
Das (3), though at one time they were rejected as inadmissible, I 
may also point out that no objection was faken as to the 
admissibility of these documents in either of the lower Courts 
and that the appellants themselves have produced similar 
documents in support of their case, 


(1) (1892) I, L, R. 16 Mad. 194, (2) (1815) 2 23 W. B. 293. , 
(3) (1898) I. L. R, 25 Calo. 5 
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But however this may be, I do not think we can interfere with 
the judgment of the lower Appellate Court, which has come to a 
finding of fact as to the plaintiffs! title, which concludes us. The 
rule laid down, by the Privy Council is, that a finding of fact 
cannot be interfered with in second appeal, however erroneous, 
if there be some evidence in support of that finding; Durga 
Chowdhrani v. Fewahir Singh (1). Now the two deeds which the : 
appellants object to as inadmissible are not the only evidence in 
the case. The appellants’ pleader admits that there is oral 
evidence. There is the evidence of the plaintiffs’ father and ‘he 
produces kabuliats given him by tenants of the disputed home- 
stead lands. Allthis supports the plaintiffs! allegation that the 
disputed lands belong to Howla Raghu Ram. 

It is obvious that the lower Appellate Court has vodsdened 
this evidence and has not based his decision on the two documents 
objected to, because the Judge says; “as to this, after carefully, 
considering the proofs and probabilities on both sides, so far as 
they were used before me, as also the circumstances of the case, 
Iam of opinion that the judgment of the lower Court on this 
point need not be interfered with.” I, therefore, do not think that 
it is open to us to disturb the finding as to title arrived at by the 
lower Appellate Court, and I would dismiss this with costs. . 

Geidt J.—I agree in dismissing this appeal With regard 
to the two documents which are objected by the learned pleader - 
for the appellants as inadmissible in evidence, I am of opinion 
that they are relevant facts under the provisions of section 13 of 
the Evidence Act. The one isaconveyance and the othera 
mortgage of these two plots as being included within Howla 
Raghu Ram. They are, therefore, transactions by which the right < 
to hold those plots as part of the howla is recognised, and the 
existence of that right being the question raised in this case, 
those documents clearly came within the purview of section 13 of 
the Evidence Act. : 2 


M. M, C. Appeal dismissed. 
(1) (1890) I, L. B. 18 Calo. 23. 
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Before Mr. Fustice Rampint and Mr. Fustice Woodrofe. 
NAGENDRA NATH PAL CHOWDHURY AND OTHERS 


v. 


CHANDRA SEKHAR DALAL AND OTHERS.* 


Buit for money had and received—Refund of money paid by mistahe— Purchaser 
of putni tenure sold for arrears of rent — Payment of rent after purchase— 
Aoceptance by landlord —8Sale. set aside at the instance of dofaulters—Irre- 
gularities on the part of thé landlords in bringing the putni to sale—Con- 
tract Act (IX of 1872), Seo. 69— Money paid for another. 


Where a putni tenure is sold for arrears of rent and purchased by the 
plaintiff, and rents are paid by the plaintiff to the zemindars and accepted by 
them, and the putni sale is afterwards set aside at the instance of the defaulting 
putnidars on the ground of irregularities committed by the remindare the 
plaintiff is entitled to receive back the money paid by him as rent from the 
zemindars to whom he paid it and who are not entitled to retain it. ' 

Per Rampini J.—The zemindars are, in the circumstances, themselves to 
blame for the sale being set aside, and whether the plaintiff has a remedy against 
the defaulting putnidars or not, he is certainly entitled to one agninst the 
xemindara. 

The plaintiff when he made the payments, made them for himself and 
not for the defaulting putnidurs, and he cannot be regarded as a person inter- 
ested in the payment of money for another, within the meaning of seolion 69 
of the Contract Act, and it is doubtful, if he is entitled to recover the money 
from the defaulters. 

Bindubashint Dassi v. Harendra Lal Roy (1) and Dakhina Mohan Roy v. 
Saroda Mohan Roy (2) distinguished. 

Per Woodroffe J.—The question whether the plaintiff is entitled to relief 
as against the defaulting putnidars, does not arise and need not be cnquired 
Into as the plaintiff does not ask for a decree against them. 

If the plaintiff paid his money under a mistake of fact to the zemindars, 
he is entitled to recover it from them in n suit which according to the old 
forms of action, would have been for money received. 

The effect of the subseqnent reversal of the putn! salemnat he taken to be, 
that when the payments were made, they were so made under mistake, thongh 
the circumstances which made the payment one by mistake, did not teke pce 
until afterwards, 

Appeal by the Defendants Nos. 1 to-8, zemindars. 

Suit by the plaintiff to recover certain sums of money:he 
paid to the defendants 1 to 8, zemindars, when he was, as 
purchaser, the owner of the putni sold for arrears of rent, the 
sale having afterwards been set aside at thee instance of the 
defaulting putnidars. | 


* Appeal from Anpellate Degree No. 810 of bi sella the decree ot 
B. O. Mitra, Esq, District Judge, Jessore, dated the 30ih November. 1904, 


affirming that of Babu Lal Behari De, Subordinate Judge, Jessure, dated the 
4th August 1904. - 


(1) (1897) L L, B, 26 Cale, 306. (2) (1898) L D. R. 21 Oslo. 142, ° — 
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The facts appear fully from the judgments. 

Babus Dwarka Nath Chakravart and Mahendra Kumar 
Mitra for the Appellant. 

Babus Mahendra Nath Roy and Hari Charan Sarkhel for 
the Respondents. . C. A. V. 

The following judgments were delivered by the Court: 

Rampini J.—The facts of this case are undisputed. The 
plaintiff is the purchaser of a putni-tenure at a sale held for 
arrears of the putni rent. The defendants 1 to 8 are the zemin- 
dars. Defendants 9 to 13 are the putnidars, for whose arrears 
the putni was sold. After the putni was sold and purchased by 
the plaintiff, the plaintiff made in 1901 and March 1902 three 
payments of the putni rent. These were accepted by the 
defendants rto 8. The defendants 9 to 13 had instituted 
proceedings to set aside the sale, on the ground of irregularities 
on the part of the defendants 1 to 8 in the proceedings, prelimi- 
nary to sale. The application of defendants 9 to 13 was successful, 
and the sale was set aside on the 28th July, 1902. The defendants 
9to13 then again became the putnidars. The plaintiff now 
sues to recover the sums he paid to the defendants 1 to 8, when, 
he was, as purchaser, the ‘owner of the putni. He has made both 
the zemindars (defendants 1 to 8) and the putnidars, (defendants 
‘9 to 13) parties, defendants. Both the lower Courts have given 
the plaintiffs a decree. N 

The defendants 1 to 8 appeal and contend, that the decree 
should have been given, not against them, but against the 
defendants 9 to 13. 

I am of opinion, that the decree of the lower Courts is 
correct. The plaintiff paid the money to the defendants 1 to 8; 
when he was thé putnidar. The sale to him was set aside on the 
ground of irregularities committed by the defendants 1 to 8. He, 
therefore, became entitled to receive the money back from the 
defendants 1 to 8, to whom he paid it and who are certainly not 
entitled to retain it, It is said, it would save another -suit, if 
the decree were given against the defendants, 9-to 13, from whom 
the defendants rto 8 are entitled to receive the money, and 
against whom their suit, if they were. to institute one, may 
now be barred by limitation. 

"But it seems to me very doubtful, if the plaintiff is entitled to 
recover the money from the defendauts 9 to 13. He would not 
Seem to be a person interested in the payment of money for 
another, w within the meaning of section 69 of the. Contract Act, 
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When he made the payments, he made them for himself, not for 
the defendants Nos. 9 to 13. It is only because the sale has been 
subsequently set aside that the liability ofthe defendants 9 to 13 
has arisen. The circumstances of the case of Bindubashint Dasst 
v. Harendra Lal Roy (1) are different, In that: case, the plaintiff 
had not purchased the putni tenure. The defendant was still 
the owner of it. The payment, which the plaintiff made to 
prevent the sale of the putni taking place, was made on behalf of 
the defendant, and’ so it was held to be'a payment which the 
plaintiff was entitled to recover from the defendant. 

. The case of Dakhina Mohan Roy v. Saroda Mohan Roy (2) 
jas also been cited on behalf of the appellant. In this case the 
plaintiff, who, while in possession of an estate, in good faith had 
made a payment which had had the effect of saving’ an estate 
from sale for arrears of Government revenue, was held to have a 
‘salvage lien over the estate, which gave him a right to be reim- 
bursed by the defendant, his opponent, who had succeeded in 
establishing the title to the estate. But this case does not decide 
that the plaintiff had no right to recover the amounts he had in 
error paid to Government as revenue. Moreover, the circums- 
tances of the present case are different. The defendants 1 to 8 
were themselves to blame for the sale being set aside, and 
whether the plaintiff has a remedy against the defendants 9 to 13, 
or not, he is certainly, in my opinion, entitled to one against the 
defendants 1 to 8. 

On the. principle laid down in the case of Surno Moyee v. 
Shóoshee Mokhee Burmonia (3), the suit of defendants 1 to 8 against 
the defendants 9 to 13 may not be barred by limitation, but whether 
it be or not, the plaintiff's right to recover the money sued for 
from the defendants 1 to 8, seems to me to be beyond doubt and 
I would, therefore, dismiss this appeal with costs. 

“Woodroffe J.—The appellant does not ask for a decide 
against the putnidar defendants 9 to 13. I, therefore, do not consider 
it necessary to enquire whether he is entitled to relief as. against 
them or to express any opinion on the point. If, however, the 


plaintiff paid his money under a mistake of fact to defendants 1to 8, 


he is entitled to recover it from them in a suit which according 
to the old forms of action, would have been for money received.. 
The question whether there can be said to have been such a 
mistake is not altogether free from difficulty, but the effect of'the 


() d I. L. R. 26 Calo. 308. aP (1893) I. LR 21 Cale. 142, — 
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‘subsequent reversal of the sale must, I think, be taken to be this 
that when the payments were made, they were so made under 
mistake, though the circumstance which made the payment one 
by mistake did not take place until afterwards. I, therefore, agre 
that this appeal should be dismissed with costs. ° ' 
M. M. C, Appeal dismissed, 


. Before Mr. Fustice Harington and Mr. Justice Mookerjee. 
CHAITAN SINGH. v 


3 v. 
SADHARI MONIM AND ANOTHER.* a t 
Adtorie possession— Claims hostile to each other—Landlora and ternant—Reoetpt _ 
of rént—Oreation of relationship— Dispossession, 

Posséssion of property by one party cannot be adverse to another within 
the meaning of the Limitation Act, unless the claims of the parties are hostile 
and adverse to each other. ex 
~- fam Ohunder Singh v. Madho Kumari (1) followed. 

Acceptance of rent by the landlord creates the relationship of landlord 
and tenant between the parties, and until that relationship is legally determined, 
the landlord cannot dispossess the tenant. ] 

President and Governors of the Magdalen Hospital v. Knotts (2) relied upon. 


Suit for possession of land. 
Appeal by the Defendants. 


The facts appear from the judgment. 

Babus Lalmohan Doss and Chandra Kanta Sen for the 
Appellants. z > 3S B 

Babu Nalini Ranjan Chatterji for the Respondent. 


The judgment of the Court was delivered by 
Harington J.—This is an appeal on behalf of the defen- 


' dants against the judgment of the Judicial Commissioner.in a 


suit in which a makararidar sued for possession of a certain land 
of which he had been dispossessed by a jaigirdar who was the 
successor in title of the jaigirdar who had originally granted the 
mokarart. "ou : - 
The facts,are that the mokarari .lease was granted in tbe: 
year 1882 ; the}|grantor;died in 1887 and was succeeded by óne 
I 3 ` 3 i 
* Appeal from Appellate Decree No.,2285 of 1908, against the decree of 
R. B, Pope, Esq., Judicial Commissioner of Chota Nagpur, dated the 8th July 
1903, g that of Babu Mahendra Nath Roy, Subordinate Judge of 
Manbhum, datedithe 18th November 1902 SUA EIER 
. Q) (1885) IL. R. 12 Calo, 484. ^ — "(à) (1870) 4 App. Cas. 324. 
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Digamber who died in 1895 and was succeeded by Chaitan who 


dispossessed the plaintiff from the land comprised in the mokarari 


in 1901 on "the ground that the jaigirdar had no power to grant 
the mokarari lease. E 

The learned Judicial, Commissioner decreed the suit on the 
ground thatthe plaintiff had adverse possession of the land in 
suit for a period-of more than 12 years. 

- The first point taken on behalf of the appellants is, that 
there can be no adverse possession in the case, because there was 
no hostile claim between the grantor and grantee. The grantor 
granted the mokarari believing that he had the power to grant 
that interest and the grantee paid the rent right up to the time 


when he was dispossessed in 1901, under the impression that he: 


had a perfectly good mokarart title. We think that the appellants’ 
contention issound, and itis supported by the case of Ram 
Chunder Singh v. Madho Kumari (1), in which it is pointed out 
that there is no adverse possession within the meaning of the 
Statute until a time comes, when the claims of both "parties are 
adverse, that is, when one party asserts a claim hostile to that of 
the other. In the present case, that did not happen until Chaitan 
dispossessed the plaintiff in the year 1901. The suit, therefore, 
is not barred by limitation and the plaintiff had not vr da a 
title by adverse possession. w, 

The second point that has been argued is, that in any case the 
defendants had no right to dispossess the plaintiff, because having 
received rent from the plaintiff, the relationship of landlord and 
tenant was created, and, therefore, the plaintiff could not be 
ejected without determination of that relation. We think that 
this point is a sound one. A very similar point occurred in the 
case of The President and Governors of the Magdalen Hospital v, 
Knotts and others (2) in which a lease without reservation of rent 
had been granted by the President and Governors of Magdalen 
Hospital. On a suit to set aside this lease on the ground that it 
Was void, it was held, that the President and Governors were 
entitled to recover the land. Lord Selborne observed, that if 
rent had been reserved and received, the legal relation of a 
Igndlord and tenant from year to year would have been created 
and the statute of limitation could not run. In this case we 
think, that the acceptance of rent by Chaitan created the relation- 
ship of. landlord and tenant between the parties and, therefore, 
.the defendants were not entitled to dispossess the plaintiff until 
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_ that relation had been legally determined ; what the nature of the 
“tenancy was and how it can be legally determined; it is unnecessary 


for us to consider, because if it were once established that tlie 


'.relationship exists, the defendants cannot justify their action in 


dispossessing the ‘plaintiff. The result, therefore, is that each 
party has been partially successful ; the defendants have failed to . 
justify their action in dispossessing the plaintiff, and the plaintiff, 
on bis part has failed to support his claim‘to the land by adverse 
‘possession. Under these circumstances, we think that there ought 
to be no order. as to costs in this appeal. dd "s 

The result, therefore, is that we set aside thé decree of the 
lower Appellate Court and declare that the plaintiff is entitled to 
possession of the land in question. The dééree in his favour aś 
to Compensation will stand. 


N. KIB. | Decree varied. 





euo Before Mr. 9ustice Harington and Mr. Justice Pratt, 
LALA RAMBEYAS LAL AND OTHERS 
SHEOJI SINGH AND oTHERS.* num 
Contribution, suit for—OCo-sharers making default in-paying Government racenue, 
whether joint tort-feasors—Co-sharers, duty of —Buying in ‘tho benami of 

-` others, whether tortioks against other co-sharers,' 

_ Co-sharers who default in paying Government revenue commit no - tort ; 
fgainst- other co-sharers. If they commit no wrong in defaulting and are _ 
permitted to buy at the subsequent revenue sale, they commit no tort in ‘buying 
benami. "E p : 

~ , Whena revenue sale is set aside by a Civil Court on account of irregu- 
Ínritles, and one of the purchasers is saddled with the costs, he can maintain & 
suit for contribution against the other purchasers, 

: l Appeal by the Plaintiff. 

o; Suit for contribution. 
, -~ Certain co-sharers in a revenue paying éstate defaulted it 
‘paying their share of Government revenue. They purchased the 
estate-benami at the subsequent revénue sale. One co-sharer. who 
did not make default sueceeded in getting the sale set aside bya 
decree of the Civil Court, on the ground of irregularities. ; The 
plaintiff, one of the purchasers, was made to pay all the costs of 
the suit. - He now sued the.other purchasers’ for contribution of 


"ox Ap eal from Original Decree’ No 63 of 1903, agninst the decree of 
H. R. H, doze, Esq., District Judge of Shahacad, dated the 8th December 1902. 
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of their shares of the costs. The District Judge held that, as all Orrin, 
the purchasers were in the position of joint tort-feasors, they 1906 
‘could not'maintain such a suit as ‘between themselves, and Tala Rambeyas. Lal 
accordingly dismissed the suit. The plaintiff appealed. 
Babus Umakali Mukerjee and Makhan Lal for the Appellant. 
Babu Satish Chandra Ghose Jor Babu Raghunandan Prasad 
for the Respondents. 
The judgment of the Court was as follows :— 


. JHarington J.—This is an appeal on behalf of the plaintiff 
against the judgment of the District Judge who dismissed the 
suit for contribution on the ground that it was not maintainable. ` 

. Thé present plaintiff appellant and the defendant respondents 
were the purchasers of a share of an estate which was brought to . 
sale for default in payment of Government revenue. The sale 
was set aside in a suit brought for that purpose by a shareholdet 
who had not made default in payment of Government revenue, 
and the costs were ordered to be paid by the person who is 
represented by the present plaintiff. The plaintiff has been 
compelled to pay the entire costs of the suit. Accordingly he - 
sues the present defendants in order to compel them to pay a 
contribution to the costs which were incurred in the suit which 
was brouglit.against them for the purpose of setting aside the 
sale. The learned District Judge has held that the plaintiff and 
the present defendants are in the position of joint tort-feasors, 
and therefore the suit is not maintainable. 

. We are unable to agree with the view as to the position of the 
present plaintiff and defendants. It appears to us, that there was 
no duty cast upon the defaulting co-sharers as between them- 
selves and other co-sharers, to pay Government revenue, and that, 
in making default, though they may have omitted to discharge à 
duty that they owed to theGovernment,they committed no wrong, 
using the word in the legal sense against the othér co-sharers. The 
other co-sharers could either have paid the revenue which these 
persons neglected to pay and then sued, or when the estate was 
brought to sale, they might have bought it in, but could not main- 
tainan action for making default in payment. Asthedefaulters were 
nof liable to an action for making default in payment of Govern: 
ment revenue, it could not be said that they cofnmitted a wrong. 
Then, if they committed no wrong in making the default, they 
committed no wrong in byying atthe Government sale in thé 
name of the present defendants as benamdars. It is conceded 
that the defaulting co-sharers were entitled to buy at the revenue 
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sale. We are at a loss to understand why if- they could buy in 
‘their own name, they could not buy in the name of other persons. 
It follows, therefore, that the defaulting proprietofs and their 
benamdars.committed no wrong as against the plaintiff. 

We may observe that the ground on which the sale was set 
aside was because of certain irregularities for which neither the 
defaulting proprietors nor their benamdars were in any way 
responsible, the: property being brought to sale by ‘officers of 
Government who were responsible for the notifications and so 
on, which are alleged to have been irregular. The result is, 
therefore, that neither the defaulting proprietors nor their 
benamdars were responsible for any irregularities which enabled 
the sale to beset aside. That being so, they do not come under 
the definition of tort-feasors and are liable zu£er se for the amount 
of costs awarded against them and paid by the plaintiff. 

The result is, that the case must be remanded to the learned 

District Judge for the purpose óf being disposed of on the 
merits. 
. With regard to the sioddeión of farther evidence, we 
leave it entirely to the discretion of the District Judge "who will 
trythe case. He will frame such issues and use his discretion in 
receiving such evidence as he thinks proper, for the purpose of 
disposing of the case. With these a ae we remand the 
case to the District Judge. í 

We assess the costs at 5 (five) gold mohurs which. the 
plaintiff should be allowed to add to the claim that he makes 
against the other defendants. es 

Let the Court fee be refunded. It must.not be included in 
the costs. ... .... 


HOS C J .- Appeal allowed ; case remanded. 
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Before Mr. Fustice Bodilly and Mr. Fustice Mitra. 


* TAPANIDHI RAGHUNATH PURI DIVIN. 
; v. 1906, 
PITAMBAR GAJENDRA MAHAPATY.* January, $0, at. 


Bengal Tenancy Act (VIII of 1885), Sees. 105 and 108— Maintainalility of suit February, 9, 
to avoid intermediate tenures by lessee from Gorernment—Oonditions of bcr 
the seitlemeni— Hecord of rights, finality of. sj 

The defendants were recorded in the hatian of the cadastral survey as 

intermediate tenure-holders, The plaintiff did not take the remedy mentioned 

in section 106 of the Tenancy Act. He subsequently took a settlement from the 

Government and is now the zemindar, Ina suit by him to avoid the tenures 

of the defendants, 

Held, that the suit is not maintainable, The settlement-holder is bound 

by the terms of his settlement to recognise intermediate fennre-holders men- 

tioned in the settlement papers. 

Chandra Mohun v. Manmatha Nath (1) followed. . 


Appeal by the Plaintiff. 

Suit to avoid intermediate tenures by zemindar. 

The facts of the case are sufficiently set out in the judgment. 

Dr. Rash Behary Ghose and Babus Baidyanath Dutta, 
Monmohun Dutta and Girish Chandra Pal for the Appellant. 

Babus Nilmadhab Bose and Sib Chandra Palit for the Res- 
pondent. ` TC A V. 

The judgment of the Court was delivered by 

Mitra J.—In the cadastral survey of the Province of Orissa, 
prefatory to the last temporary settlement, the defendants were 
recorded in the Ahat#ans of Gopalpur and Kalasir as sarbarakars 
or ordinary intermediate tenure-holders under grants made by 
the zemindar. The plaintiff is now the zemindar, and he has 
the proprietary right subject to payment of revenue to Govern- 
ment assessed periodically by orders of the Local Government, 
under the kabuliat executed by him on the t4th March, 1899; he. 
obtained a settlement for 29 years from 1306 to 1334 on the usual 

e terms and he is now in possession. In the suit under appeal, he 
has asked for a declaration that the defendants are not interme- 
diate tenure-holders under grants made by him or his predeces- 
sors, and for a further declaration that he is entitled to collect 
° rents directly from the raiyats in occupation. e 

The defendants pleaded inter alia, that the condition in the . 

clause of the plaintiff's kabuliat, that he was bound to recognise 


February, 0, 


* Appeal from Original Decree No. 389 of 1904, against the decree of 
Moulvi Abdul Bari, Khan Bahadur, Subordinate Judge of Onttack, dated the 
20th June 1904, 

(1) Unreported case decided by Bünerjeó ànd Pargitor JJ. on 8rd July 1903. 
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the rights.of intermediate tenure-holders as. mentioned in the 
settlement papers, was a bar to his asking the reliefs claimed, and 
that they themselves were in fact tenure- holders. 

The lower Court has given effect to the contention of the 
defendants as to the plea in bar, and holding that there was no 
fraudulent alteration of the AAa/ians, has dismissed the suit 
without entering into the question of the grants to the defendante. 

The plaintiff has appealed, and the only question argued 
before us relates to the plea in bar. No question of fraud has 
been raised and none can properly be raised, having regard to 
the decision of the Assistant Settlement Officer, dated the 
13th March, 1898. 

After the preparation of the kewat, which did not describe. 
the defendants as tenure-holders, objections were made to the 
draft record, and on the 13th March, 1898, the Assistant Settle- 
ment Officer ina proceeding under section 105 of the Bengal 
Tenancy Act, as it then stood, held that the defendants should 
be recorded as tenure-holders. The plaintiff omitted to procure 
the remedy which the law prescribes in section 106, and the 
record was finally published on the 24th August, 1898.. The 
plaintiff executed a kabuliat to Government more than six 
months after, without any objection and agreed to recognise all 
intermediate tenure-holders as mentioned in the settlement papers. 

In Chandra Mohan Mohanty v. Monmatha Nath Mitra (1), 
decided on the 3rd July 1903, Banerjee and Pargiter JJ. held in 
a case similar to the present one, that a settlement-holder is 
bound to recognise intermediate tenure-holders mentioned in 
the settlement papers, and no suit lies for a declaration negativing 
the existence of such intermediate tenures. This is a direct 
authority on the question raised before us, and nothing has been 
shown to us to induce us to come to a contrary decision. The 
circumstances of the present case lead us to suppose, that the 
plaintiff did not raise any objection to the record of rights, as 
finally published, with a view to obtain a settlement from Govern- 
ment on the assumption of the existence of the intermediate 
tenures of the defendants, and now he wants to get rid of them 
to obtain higher jncome. This we cannot allow him to do, when, 
his kabuliat distinctly prohibits his doing so. 

Reliance has been placed on the 2Aewat, as one of the settle- 
ment papers, amd it has been contended that as the katian is 
not exclusively the settlement paper, there is no bar to the suit. 
The contention might succeed, if there was no proceeding under 
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section 105 of the Bengal Tenancy Act.. Thé ema! is merely CIVIL, 
a preliminary paper, and when it has been shewn that the draft 1908, 
record as contained in the &Aatian contains the final decision of Tapa nidhi Raghu- 
the Settlement Officer, we cannot act on the khewat. . nath Puri 
The entries in the katian as to the rights of the defendants Pitambar Gajendra 
vare binding So long only as the settlement based on it lasts, The Mahapaty, 
plaintiff having the proprietory right is ‘entitled to fresh settle- Mitra, J. 


ment under clause 4 of the kabuliat, and he may then have the 
right to question the correctness of the entries in favour of the 
defendants, But he cannot do s0.as long. as the present settle- 
ment lasts. We do. not, . however, think it desirable that the 
question of the validity or otherwise of the grants should now 
be gone into and any declaration, such as may be made i in a suit 
under section 42 of the Specific | Relief Act, should now be made, 

, We accordingly dismiss. this appeal with costs. ' 


H, s. px crar . Appeal dismissed, 
Before Sir Chunder Madhish Ghose, KL, Acting Chief ie 
and Mr Fustice Casberss. >; - s 
BHAGABATI DEBYA CHOWDHURANI URSUS 
i v. T — 
BASANTA KUMARI DEBI* - 1398. 
Rent, suit Sor—Payment as vent—Appropriation by landlord towards interest July, 19, 


— 


` due on the ar rears — Rent, if neosssarily includes interest. 
P É any sum of moni be paid by a tenant to a landlord as rent, and the 
latter receives it as such, he cannot be permitted to apply that money towards 
way interést which might then be due to him. : 
*-- The word “rent” does not necessarily include interest 
- Hai Oharan v, Kumud. Mohun (1) and Koylash Chandra v. ini Nath (2) 
referred to. 

Appeal by the Defendant. 

: Suit for rent. 

. The principal question risit in the aped was as to »ietlier 
the plaintiff landlord was entitled to appropriate the sums of 
money-.which were paid by the defendànt from time to.time as E 
rent, towards the interest due to him.upon the arrears of rent. 

Babi Batkuntha Nath Das for the Appellant. 
e Babus Preo Sanker Mazumdar and Syama Charan Roy for 
the Respondent. 


* Appeal from Appellate Decree No, 1830 of 1904, against the decree of 
Babu Ohandra Nath Ghose, Subordinate Judge of Pabna, vs, the 80th April, 
1904, modifying that of Babu Annada Kumar Sen, Munsiff, Bogra, dated the 
18th November 1908. 
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The following judgment was delivered by 


Ghose C. J.—This appeal arises out of a suit for pent. It 
was based upon the terms of a lease executed between the parties. 
According to the statement of the plaintiff, the defendant paid 
the, arrears up tó the year 1303, and the rent claimed was in 
respect of the year 1306 with interest. One of the questions 
that was raised between the parties was whether the plaintiff 
landlord was entitled to appropriate the sums of money which 
were paid by the defendant from time to time as rent, towards the 
Interest due to him upon the arrears of rent. The Court of first 
Instance was of opinion that he could not doso. The Subordinate 
Judge has, however, come to a different conclusion. He says as 
follows i —' I cannot agree with the Munsiff in giving’ credit 
against the principal instead of reducing both the principal and 
interest at one and the same time, if thé .particular payment so 


"applied: covered both. As rent includes interest which legally — 


accrues due on it, the plaintiff is at perfect liberty to apply a 
payment of rent, first towards reducing the interest and then, if 
a balance of that payment since remains available, towards 
reducing the principal by it. This being the principle applicable 
in such a case, the Munsiff’s decree will accordingly be modified.” 
We are not prepared to agree with the Subordinate Judge when 
he says or when he means to say, that the word rent necessarily 
includes interest." If any sum of money be paid by a tenant to a 
landlord as rent, and the latter recerves tt as such, he cannot be 
permitted to apply that money towards any interest which might 
then be due to him. - As already indicated, the word ‘rent’ does 


aot necessarily include interest, as illustrated by two cases to be 


found in Rat Charan v. Kumud Mohun (1), Koylash Chandra v. 
Tarak Nath (2), and it seems to us that the Subordinate judge 
is not quite right in the view that he has expressed upon this 
matter. .We accordingly send back the case to the Court of appeal 
below. with direction, that the Subordinate Judge do take ap 
account between the parties from the year 1302 down to the 
year 1306,. both years inclusive, and determine whether any 
monies were paid by the defendant as rent, and received by the 
landlord. as..ret. If so, such monies should be applied towards 
the arrears of rent, and not of interest. And it should further 
be determined, upon such an account’ being taken, whether any 
amount and, X any, what amount is due to the plaintiff from the 


(1) (1898) LL.B. 25 Calo. 671 at p. 575. % (2) (1897) LL.B. 25 Calc. 671 (note) 
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defendant. The rent in respect of a portion of the -years 1302 
to 1306 may be barred by limitation ; but if the defendant asks,- 
as he does now ask, that an account ‘should be gone into between 
the parties, the plaintiff landlord will be at liberty to apply any 
payment made by the defendant towards any arrear Jad might 
be barred by limitation. 

The respondent has urged by way of cross appeal that the 
Court of appeal below should not have omitted to allow him 
interest upon the amount decreed to him and also upon the costs. 
We think that the plaintiff is entitled to interest both on the 
decretal amount and on costs. 

We need hardly add, that if any sum be not pów to have 
been received as rent, it would be applied towards the payment 
of interest, if such interest were at the time dus: Each party 
will bear his own costs in this Court. Rc 


M. M. C. - Appeal allowed ; case rémanded. 


' 


Before Mr. Fustice Brett and Mr. Justice Mookerjec. 
DURGA KINKAR NORHA 


v. 
KONCHAI RONZA AND OTHERS.* 
Oivi! Procedure Code (Aot. XIV of 1882), Secs, 562, 564—Hrroncous order of 
reinand—Sudsequent proceedings, if illegal— Morits of a oase— Disposses- 
sión, meaning of. 





When a Court of first appeal purporting to act under seotion 562 of the 
Civil Procedure Code, remands a case to the Court of first instance which had 
not decided the suit merely on a preliminary point, the order is erroneous ; but 
it cannot be said that the subsequent proceedings before the lower Courts are 
void merely because-of such error, If in consequence of such erroneous remand, 
there has been a wrong deolsion affecting the merits of the case, then and then 
only will the subsequent proceedings be sat aside. - 

Mohesh Chandra Dass v. Jamiruddin Mollah (1) followed. 
`- Where the Court of first instance originally decreed the plaintiffs suit, but 
after an erroneous remand, dismissed it, 

Held, that the reversal of the former judgment was not a wrong decision 
affecting the merits of the case. 

Before a party can be said to have acquired a title by adverse possession 
afainst another whom he had dispossessed, it is necessary tq find not only that 
that other has been dispossessed, but that the party claiming title has been in 
ee and has exercised rights of possession over the disputed tract. 

- peal from Appellate Decree No. 1795 of 1000, against the decision of 
C. re Bele, Esq, Offy. Judge of Chittagong, datel the 22nd June 1900, afüirm- 
ing that of Babu Dargadas Ohakravarti, Munsiff of South Raojan, dated the 


93rd September 1899. 7 
i (1) (1901) L L R. 28 Calc. 824. 
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75, Suit for passession of land: after. declaration of title. 
‘Appeal by the’Plaintiffé. ^ ^.^ ^ i E) 


"The facts of the case appear fully from the diode of Éreti J: 

^ Babus Mahendra Nath nou and Dhiréridra Lal Khastagir for 
the: Appellant. itg S8 

Babus Ram Charan Mitra, Srish Chandra Chowdhury, and 
Sasi Sekhar Bosé for the Respondents: ` 


‘The following judgments were delivered : 


Brett. J. —The: present: appeal arises -out of. a suit EN 
- the appellant for recovery of possession of 14 drones 10 kanis 
of- land on- -establishment of.histitle, -It.was alleged that the 
cause of. action, arose in Choitra 1249 Maghi,. corresponding „to 
1887:1888; vand from. Joistho 1257 Maghi when .the defendants 
Nos. 1 and 2 took wrongful possession by. converting: 15...kan 
into culturable land in 1249 and by taking possession of 3 pae 
4 kanis 16 gundas i in Jaisto 1257. It is not stated when the ‘plain- 
tiff was ousted from possession of the remaining ro drones 6 kanis 
4 gundas ; ' but the case of the plaintiff appears to have. been that 
the defendants Nos. 1 and 2, dispossessed him,of those lands in 
Choitra 1249 at the same time as Huy brought the 15 kanis under 


f cultivation. : 2 


- The defendants Nos. L 2d 2 in thei written statements, 
admitted. that they were in- . possession’ of.,1§ kanis:3 gundas 
I krant 3 dants of lands and alleged that they had been in 
possession -of.,those lands for Over 20 years and that they ‘had 
subsequently obtained a | settlement of te sanie omy Govern- 
thent- in 1888. i 

"Te 3 appears: that a previous suit had been instituted by ‘the 
pig against defendants Nos. 1 and 2 alone for recovery of 
possession of 11 drones 5 kanis 4 gundds only, but that, suit was 
withdrawn with. leave to bring. a fresh suit on account. of- the 


-othission .on the. part of the plaintiff. to make the Secretary of 


State a party defendant to the suit. In the'ptesent suit, therefore; 
the;Sécrefáry of State ‘was made defendànt No. 5. ahd: in his 
written statement, so far as we can understarid it, he appearg to 
have. stated that certain lands of the lands in . dispute werg, 
measured by. a "settlement, officer of Government in 1882 : and 
that afterwards 15 kanis 3 gundas-1 krant 3 dants were settled; 
with: defendants Nos. rand z in-.Juríe-1888. It is not clear to 
us from the' written statements what distinct defence was put 
forward with Reference to the whole of the 1 3, drones 11 ‘kanis,’ 


. koe Ca Voxat Cad 


Vou VJ -HIGH COURT. 


` The suit first came on for trial before Babu Paresh Chandra 
Banerji Munsif, and was disposed of by him on the 3rst 
September 1897. He found on the result ‘of a local enquiry made 
by.a Civil Court Amin, that the lands claimed were included in 
the lands helonging to Mehal 3699 Taraf Sri Sri Radha Madhab 
Thakur, of which the plaintiff was the proprietor, and finding 
that; his title to the land was proved, he held that possession was 
with the title, following the principle that in cases where land 
is covéred with jungle..and incapable of occupation, it'must be 
presumed that possession: was with the title. As the dispossession 
alleged by the plaintiff in this case was in 1885—1886, and the suit 
was brought on the 13th April 1896, hefound that the suit was 
not barred by limitation and that the plaiutiff was entitled 
to, succeed.. ‘He accordingly gave him a decree for the full 
quantity: of the land claimed. vc à 
-- On appeal the District Judge held that the enquiry which 
the Amin had made, was altogether unsatisfactory, and that the 
conclusions of the Mu: “iff based on that enquiry could not be 
sustained, . He accordingly set aside the judgment and decree of 
the.Munsiff and remanded the case under section 562 of the Code 
of Civil Procedure, in order that a fresh enquiry might be made 
and after, that enquiry had been concluded, (Be case might be 
decided on the merits. 
_ The case went back to the Court of first instance and a second 
Amin appears to have been appointed to make an enquiry. From 
the result of that enquiry and after taking evidence offered on 
behalf of the plaintiff and defendants in proof of their possession 
and title, another Munsiff, Babu Durga Das Chackravarty on the 
23rd September 1899, dismissed the plaintiff’s suit. He came to 
the conclusion, that the measurement made by the Amin was. full 
“of mistakes and that no reliance could be placed upon it, and alsa 
after considering the positions of certain local water-courses in the 
land, he came to the conclusion, “that the plaintiff's case was very 
E doubtful, and that it had not been clearly established that the 
disputed lands appertained to the dags claimed by: the plaintiff," 
He went on to say, “I would-haye ordered- another local enquiry 
swith a measurement of the, 1200 Maghi survey dags in. their 
reverse order, if.I had not found that the plaintiff’s-case would fail 
on other grounds." He. then proceeded to try the question of 
limitation and coming to. the conclusion, that on the -evidence 
the. defendants Nos. r and 2 had proved their possession - under 
their settlement from Government from 1908 and also possession 
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previous thereto of the 15 kanis 3 gundas 1 krant 3 dants of land 
he held, atleast so we understand from his judgment, that in 
respect of that portion of claim the suit was barred by limitation. 
With reference to the remaining 13 drones 11 kanis, he held that 
though the Government, defendant No. 3, did not exercise any 
actual act of possession over the lands, yet the facts that the lands 
were without any real occupant and that Government had been 
entering upon them and taking measurements etc. at its will and 
advertising them for a grant of settlements, combined together, 
showed that the Government held those lands in its khas 
possession from 1882, that is the date of the alleged measurement. 
He, therefore, found that the whole of the plaintiff's suit was 
barred by limitation and dismissed the case. 

On appeal the District Judge has confirmed the judgment 
and decree of the Court of first instance. He-does not distinguish 
the 15 kanis 3 gundas 1 krant 3 dants from the remaining 13 
drones and odd, but he disposed of the iin in the following 


manner. 


“The evidence on the side of the defendants is sufficiently 
clear and under the circumstances convincing. It is proved that 
‘defendant No 1, got a potta (Exhibit 6) in 1886 from Government, 
and had been in actual possession for sometime previously ; that 
Government, who is defendant No. 3 in this case, had exercised 
the right of possession by surveying the land in 1882, and it seems, 
had exercised such possession as was natural over a jungly tract 
for several years previous to 1882." He, therefore, dismissed 
the appeal. 

The plaintiff has appealed to this Court, and the first ground 
taken is that the order of remand made by the first District J udge 
after the first hearing of the case in 1898, was erroneous and not 
according to law.. It has been urged that as the Munsiff had not 
dismissed the suit on a preliminary point, the District Judge could 
not under the law remand the case under section 562. The A 
learned vakil who appears on behalf of the appellant has ad- 
mitted that this Court in the case of Mohesh Chandra Dass v. 
J'amiruddin Mollah (1), a somewhat similar case in. which a 
remand under section 562 had been made not strictly in accor-* 
dance with the terms of that section, held that though the 
remand was not strictly in accordance with law, yet under 
the provisions of section 578 of the* Code of Civil Procedure, no 
objection could be taken to the subsequent proceedings taken 

° (1) (1901) I. 1. B, 28 Cale, 321. 
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under that order, unless it was established that the result of the 
. error or irregularity on the part of the Court had been to affect 


the merits of the case or the jurisdiction of the Court. The Dur 


learned vakil does not contend the correctness of that decision, 
but at the same time he contends, that this case cannot fall within 
the principle adopted in that decision, because in this case the 
remand had the result of affecting the merits of the case. We 
have heard his arguments on this point and. we are not prepared, 
having regard to what happened during the remand, to hold that 
it affected the merits of this case. The only result of the remand 
was that evidence was taken to elucidate the facts on which both 
parties relied and both parties had the opportunity of offering 
further evidence in support of their respective cases. The result 
of the remand was, therefore, to throw further light on the merits 


of the case rather than in any way to injuriously affect them. It’ 


has; however, been suggested that, on the authority of the cases 
of Venkatrav Raje Ghorpade v. Madhavrat Ramchandra (1) and 
Namasivaya Gurukhal v. Kadir Ammal (2), the merits of the 
casé under section 578 of the Code of Civil Procedure means the 
merits of the case of each party, and that asin this case, the 
result of the remand was that the plaintiff who had a decision in 
his favour on the point of limitation before the remand, had after 
the remand a decision on.that point against him, the result of 
` the remand was to affect the merits of the plaintiff's case. We 
do not think that this contention can be accepted in this case, 
The decision on the question of limitation was not based on any 
evidence independent of the evidence offered to prove the 
plaintiff's title, and in fact the decision as to limitation was based 
entirely on the conclusion arrived at on the question of title, and 
when the decision on the question of title was set aside, the 
decision on the question of limitation fell with it, and even if 
there hadin this case been no remand by the District Judge 
under section 562, and he had only sent back the case for a further 
* local enquiry, and if on the result of that local enquiry he had 
displaced the findings as to the plaintiff's title, the finding as to 
limitation must have gone with the finding as to title. We do 
not, therefore, think that any real ground has been made out 
"before us to support the objection that the result of the remand 
ordered by the District Judge was to affect the merits of the case. 
Dealing now with the merits of the case, we find that the 
District Judge in the commencement of his judgment, distinctly 
. (D (1888) I, L. R. 11 Bom, 53. (2) (1893) I. L. R, 17 Mad, 176. 
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statés, that “ the question as to whether the land in suit is covered 
by the plaintiff's dags or not” is not decided, but the only question 
which he took: up for decision in the appeal on the judgment of 
the Court of first instance was, whether the suit-was--barred by 
limitation. So far as the 15 kanis.3 gundas 1 krant 3 dants aré. 
concerned, which the defendants ‘Nos. 1 and 2 had brought.under 
cultivation and of which they are said to have received a settle- 
ment from Government, the findings of the lower Courts on the 
question. of limitation are, in our opinion, conclusive. Both 
Courts have found that since 1888, the defendants Nos. 1 and 2 
have been in adverse possession by cultivating the lands, and'that 
for several years prior thereto, they were in adverse possession .of 
the same lands. The plaintiff's claim as to these lands was, there: 
fore, undoubtedly barred by limitation before the present suit was 


` brought, and so far.as the present: appeal is concerned -with those 


I$ kanis 3 gundas 1 krant 3. dants of land, it must. stand 
dismissed. We are, however, unable to understand the findings 
of the two Courts with reference to the remaining. 13 drones and 
odd kanis of land. The written statement filed by the defendant 
No. 3:is not intelligible to us, and the learned -vakil who :has 
appeared on behalf of that defendant is unable to explain to us 
the meaning of paragraph 3 of that statement. Paragraph 3 
appears-to be the only part of the pleadings in which the 
defendant No. 3 alleges adverse possession to these 13 drones and * 
odd kanis, of land. The adverse possession which is stated is 
that Government in 1882 surveyed those lands ; but when :wè 
come to the specification of the lands referred to in that-para- 
graph, we are unable to. find that it covers an area of. land of 
13 drones. Apparently, the area of the land has been incorrectly 
printed in the paper book and so far as we are able to understand 
the written statement of the defendant himself as written in the 
.vernacular, the land specified in that paragraph would nof caver 
more than 1 kani. Neither the Court of first instance nor the 
Court of appeal below have in their judgments clearly dis-° 
tinguished between the two sets of land, namely, the culturable 
land in respect of which the defendants Nos. 1 and 2 are said to 
have exercised acts of adverse possession and the .waste lands 
which are said "to have been in the khas possession of the 
.Government nor have they explained- how from the pleadings 
they have arrjved at the conclysion .that .the Government 
measured or was in possession of the lands covering that area. 
As the findings on this point are not distinct, we regret tq say 
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that the case must. go back to the Court of first appeal for 4 OVIL 
further finding upon this point. .If the lower Appellate Court 1908. 


ofi'a further consideration of the evidence should find that the Durga Kinkar Norha 
defendant No. 3 has failed to prove any acts of adverse possession v. 
.over these 13 drones and odd of land, it will be necessary for that PA a 
Court then .to consider on the evidence on the record, whether Brett, Je. 
` the plaintiff has made out his case as to title by proving that d 
those r3 drones and odd kanis of lands are included in his estate. 

If thé plaintiff has been able to establish his title, then the 

principle would apply thatthe lands, having been jungly lands, 

and as such incapable of occupation; the presumption would arise 

that possession was with the title.and the bar of limitation would 

not' arise. If, however, on further consideration ‘of all the 

evidence on the record, the lower Appellate Court should be of . 
opinion that the plaintiff has failed to prove that the lands claimed > 

are included. in his estate or that he has a title to them, then the 

plaintiff's suit would fail, because on the evidence he would have 

been unable to make out a case which would entitle him to aaa 

the relief sought for. : 

We, therefore, so far as this 13 drones and odd kanis of lands 

are concerned, set aside the judgment and decree of the lower 

Appellate Court and direct that the appeal be remanded to that 

Court for re-hearing and disposal in accordance with the green 

given in this judgment. 

This appeal arises out of a case which is now eight years old 

and it should receive the egrliest possible attention from the 

Court of first-appeal. We make no order as to costs. 

_ + Mookerjee J pe have arrived at the same conclusion as my 

learned bróther on each 'of the two points which arise in this 

appeal. First,.as to the validity of the order of remand made by 

the Jéarned District Judge on the 11th February 1898, there can 

be no possible question that it was in contravention of the 

próvisions of sections 562 and 564 of the Code of Civil Procedure, 
“and consequently erroneous. But I am of opinion that the plaintiff 

appellant is not on tbat ground alone entitled to ask this Court 

to ignore all the subsequent proceedings and to sweep them out 

on the ground that they are u/tra vires. As pointed out in the 

judgment of this Court in the case of MoAesA Chandra Dass v. 

J'amiruddin Mollah (1), an appellant is not entitled to ask this 

Court to reverse the decree ofthe Court below on the ground 

that it has been passed after an erroneous order of remand 

oe ERG ca -  (J) (1901) 1. L- R. 28:Cale, 824, . 7 
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unless he satisfes this Court that such erroneous order mas 
affected the merits of the case. 2 ° 

In the present case the learned yakil for the appellant td 
contended that the erroneous order of remand has affected the 
merits of the case in two ways. He has argued that the «result . of 
the order of remand was this ;—that whereas on.the occasion 
when the appeal before the ower Appellate Court was first heard 
by the learned District Judge, his client occupied the position of 
a respondent, when the appeal was heard for the second time 
after the remand, his client occupied the position of an appellant, 
From this fact he argues that his client on the second occasion 
did not enjoy the advantages of a favourable decision of .the 
Court of first instance which he did on the first occasion. This 
may be perfectly true, but I am unable to see that this shows that 
the effect of the erroneous order of remand has been in any way 
to affect the merits of the case. The effect may have been to 
affect the position of the plaintiff appellant, but I am unable " 
see that it has affected the merits of the case. 

The second argument advanced on behalf of the appellants is 
that the effect of the erroneous order of remand has been the 
introduction of additional evidence which would not have been 
allowed if a proper order of remand had been made. He evidently 
refers to the reception of additional evidence upon the question 
of limitation. Iam unable to see that this also has in any way - 
resulted in affecting the merits of the case. In my opinion the 
effect has been the reception of additional evidence, (which, it 
may be added, has been adduced both by the present appellant 
and the defendants), the consequence of which has undoubtedly 
been to throw further light upon the case and to facilitate the 
determination of the truth. I am, therefore, unable to see that, 
although the order of remand made by the learned District Judge 
is in contravention of the provisions of sections 562 and 564 of the 
Code of Civil Procedure, its result has been in any way to affect 
the merits of the case. ° 

Secondly, upon the question of limitation, I am leai 
of opinion that the decision of the Court below must be 
affirmed in so far as the first two defendants are concerned, 
These defendants claim in their written statement to have 
been in possession of the land for over 20 years under `a 
settlement from the Government The learned District Judge 
has found that the plaintiff has not been able to prove that 
he was in possession within 12 years of the land which is 
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now in possession of those two defendants, and, he has also found Orvin. 
that those two defendants have been in possession of the land. 1904. 
for over 12 years, and the effect of these two findings is that the ` Dukes Kink ar Noila 
first two defendants have acquired a good title by adverse posses- 
sion over the land of which they have been in possession under a 
settlement from the Government. But so far asthe other lands ‘Mookebjes; J. 
are concerned, I am of opinion, that the decree of the Court below = 
cannot be sustained. No doubt, the plaint is open to this 
criticism, that it does not very clearly distinguish between the 
lands which have been brought under cultivation by the first 
two defendants and the forest lands which apparently are not 
included within the settlement granted to the first two defendants 
by the Government ; but looking to the schedule of the plaint, 
it appears that the plaintiff did distinguish between the 15 kanis . 
and odd of cultivated land in the possession of the first two. S 
. defendants and the remaining portion of theland which apparently 
is still covered with jungle. As regards this land, if it be found 
as a fact that neither the plaintiff nor the Government has 
exercised any act of possession, it can hardly be contended that the * 
plaintiff's action ought to fail on the ground of limitation. As 
‘pointed out by Banerjee J.in the case of Sheikh Sohnur Ali 
Hazarika v. F. Hutiman (1), there is no dispossession or disconti- 
nuance of possession unless one person's possession terminates and 
-is followed'up by somebody else's possession. In order to dismiss 
'the plaintiff's action on the ground that the plaintiff has been 
‘dispossessed of this forest tract or has discontinued his possession 
"over it, it is necessary to find not merely that the plaintiff 
‘has not been in possession of the land, but also to find 
that the Government has been in possession. I am of opinion, 
‘therefore, that the decree of the Court below in so far as 
‘it dismisses the suit ‘against the Government cannot be 
maintained, 
I think, the case ought to go back to the lower Appellate 
*Court in order that the District Judge may determine upon the 
‘evidence on the record, whether the plaintiff has been able to 
prove his title to the forest tract. If he has been able to prove 
"his title over this tract, then upon the principle in the case of 
"Rajkümar Roy v. Gobind Chunder Roy (2) decidéd by the Privy 
-Council, possession would-be presumed to follow the title ; if on 
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‘the other hand. the-plaintiff is not in a position to prove his ‘title 
‘to this tract, his suit must fail. If, again, the Government proves 
.that the Government has been in adverse possession of the land 
for the.statutory period, the Government would be entitled to 
succeed even though the pd proves that he has title to 
.the land. 


N.K. B C ' Appeal allowed in part ; case remanded. 


las a 


Before Mr. Vustice Rampini and Mr. Fustice Mookerjee. 
PEARI LAL SINGH AND OTHERS 


v. 


-CHANDI GHARAN SINGH.* B 


Hindu Law— Mitukshara —Survicorship— Eseaution rooeedinga, substitution ‘of 
hetve—Legal representatives—Code of Civil Procedure (Aot XIV of 1888), 
. . Bec.944—Strihing off of everetion proceodings — Attachment, continuance 
t of —Sale proclamation, issus of, during the lifetime of judgment-debtor — 
^^ Remedy of persons claiming by survivorship—Decree-holder, right, of, if 
oan be defeated—Regular suit, maintenance of—Fxtate of deocased. judg- 
ment-debtor, if assets in the hands of sxoh persons. 
i Even if an execution proceeding is struck off, it.does nof necessarily destroy 
the attachment, and it may be open to the decree-holder to revive the execution 
proceeding and continue it from the print where it had previóusiy stopped. ~ 
. Bhoikh Kamaruddin v. Jawahir Lal (1) followed. É - 
An order striking off the execution proceedings and at the same time 
maintaining the attachment for a limited time passed in the presence of the 
judgment-debtor without any exception on his behalf, even if irregular, and 
“whether or not it might have been sufficient for the purpose of avolding an 
intermediate alienation, iu favour of a bona fide purchaser, cannot be questioned 
by the judgment-debtor and the attachment continues to be effectual as, 
against him i 
-Rai Balkishen v. Rai Bita Ram (2) referred to. . 
, Evenif there had been no attachment or ‘a defective attachment, but a 
valid order for sale had been made during the lifetime of the judgment-debtor, 
the effect will be as that of an attachment followed by an order for sale, 
Sivagiri Zemindar v. Tirucengada (3) referred to. 
The right, title and interest of a Hindu father in a joint family estate. 
-under the : Mitakshara Law can be attached and sold in execution of a deoree 
‚Obtained against him personally and the purchaser at the execution . sale of such 
: share is entitled to ascertain the same by euch partition as the judgment-debtor 
might have compelled before the alienation of. his share took place. If tit 


r 


S Appeal from Original Order No, 583 of 1905, against an order of Babu 
Suresh andra Ghose, Rai Bahadur, Ist Subordinate Judge of Midnapore, 
dated the 21st November 1903. 

(1) (1805) 1 C. L. J. 381. (2), (1885) L L. R. 7 AIL. 781. 


t: (8) (1884) I. L. R. 7 Mad. 889. ` tg 
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judgment-debtor dies during the .pendency of the execution proceedings, and if 
the execution proceedings have gone sofaras to constitute in favour of the 
judgthent-oreditor a valid charge upon the- joint estate, to the extent of the 
undivided interest of the deceased, the rights of the creditor cannot be defeated 
by the death of the judgment-debtor before the actual sale, and the creditor 
would be entitled to continue the execution in respect of the share which has 
been already attached and ordered to be sold, although it has passed to the 
other members of the family by survivorship. 

Deendyal v. Jugdesp Narain (1) and Suraj Bunsi Koer v. Sheo Prosad 
Singh (2). referred to and followed,- ] 

Ram Chandra v. Mudeshwar (8) referred to. 

' If, én the other hand, no proceedings have been taken to enforce the debt 

in the father’s lifetime, his interest in the property would. survive on his death 
to his sons, so that it -cannot afterwards be reached by the creditor as assests 
in their hands. . 2 

Madho Prashad v. Mehorban Singh D followed. 

Jugalal v. Audh Behari (5), Kali Krishna v. Raghunath (6), Rabi Varma 
v. Koman (7), Hanumantha v. Harumayya (8), Venkatarama v. Sontkirelu (9), 
Jagannath Prasad v. Sita Ram (10); Lachmi Narain v. do Lal (11), Gopal 
Rao v..Berar M. Oo, (12) referred to and explained. 


f 


. . Property under attachment must be considered asin the custody of the, 


law ; an attachment does not abate on the death of the judgment-debtor and 
his death does not render it necessary for tho decree-holder to take any steps to 
keep in force an attachment made in tho lifetime of the judgment-debtor. 

Bheopvashad v. Hira Lal (13) referred to. 

.' Although an attachment only prevents alienation and does not confer any 

: title, the property attached being in the custody of the law, persons who claim 
to take it, must first satisfy the demand for the ultimate satisfaction of which 
it has beén seized by the Court at the instance of the jadgment-creditor. 
© Mati Lal v. Karrabuldin (14) referred to and explained. 

' The ternr ‘representative’ has not a limited eae and means a 
representative in interest, 

Ishan Ohunder v. Beni Madhub (15) followed. 

The transferee of the interest of the judgment-debtor, in order that he may 
be clothed with the legal character of his representative, must be bound by the 
decree, that is, must be linble to have the deoree exeouted against him, or 
against property in which he has an interest. If the decree can be executed 
Sgainst him and if he will be affected by the sale, he is a representative, 

Azgar Ali v. Asaboddin Kazi (16), Lalji Mal v. Nand Kishore (17), Gur 
"Prasad v, Ram Lal (18) and Surendra Narain v. Gopi Sundari (19) referred to, 
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Oe Appeal by the Judgment-debtors. 

7 pas Application for execution of decree. ' 

"Pearl Fal Singh The facts of the case appear fully from the judgment. 

Otiańdi Charan Babus Dwarka Nath Chakravartti and Tarak Chandra 
Meo: Chakravartt for the Appellants. . f 


Babu Hari Bhusan Mookerjee (for Babu Foy Gopal Ghosha J 
for the Respondent. à i 


The judgment of the Court was delivered by 


Mookerjee J.—The facts which led to the litigation out of 
which the present appeal arises may be very briefly stated. On 
the 15th August, 1894, the respondent obtained a decree for 
recdvery of possession of land and for mesne profits against one 
Radhanath Singh, now deceased and represented in these pro- 
_ ceedings by the appellants. On the 4th August, 1903, the mesne 
profits were finally ascertained by an order of this Court. The 
decree-holder applied for execution ; the immoveable properties 
‘of the judgment-debtor were attached and sale proclamation was 
. issued. The judgment-debtor then deposited in Court over four 

thousand rupees and obtained an order for stay of execution. 
On the 29th November, 1904, this sum was paid to the decree- 
holder in partial satisfaction of his decree. The Court further 
‘ordered, that “the execution proceedings be dismissed, the 
attachment to subsist for three months.” On the rrith February, 
1905, that is, before expiry of the prescribed three months, the 
decree-holder put in a fresh application; in which he prayed that 
the execution proceedings might be continued and that after 
issue of fresh sale proclamation, the properties previously attached 
tight be sold for realization of the balance of the decree. On 
that date, the Court ordered the issue of sale proclamation in 
Téspect of the properties which had been kept under attachment 
in the previous execution proceedings. On the 22nd March, the 
"Court was informed that the sale proclamation had not been 
served in as much as the judgment-debtor had meanwhile died, 
and shortly after, the decree-holder applied for substitution of 
the sons and grandsons of the deceased as judgment-debtors on 
the record. Notice was issued, and appearance was entered on 
behalf of these*persons ; objection was then taken that they had 
formed with the deceased a joint Hindu family governed by the 
Mitakshara law, that they had taken the estate by survivorship, 
that they were consequently not the legal representatives of the 
judgment-debtor, that the estate was not in their hands assets 


e - 
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which could be followed in execution, that the remedy of the 
décree-holder, if any, was by a regular suit, and that the debt 
which was sought to be recovered was of such a nature, that they 
were under no pious obligation to pay it under the Hindu law. 
The Subordinate Judge has overruled these objections and 
allowed execution to proceed. The judgment-debtors now appeal 
to this Court and challenge the decision of the Court below, 
substantially on two grounds, namely, first, that the deeree- 
holder is not entitled to follow the estate in their hands in these 
execution proceedings, and, secondly, that they are not the legal 
representatives of the deceased judgment-debtor. 

In support of his first contention, it was argued by the 
learned vakil for the appellants, that assuming that it was com- 
petent to the Court to allow the attachment to subsist for a 
limited time, upon the expiry of the prescribed time, the 
attachment ceased to exist, the property passed into their hands 
by survivorship and did not in any sense form an asset which was 
capable of being seized in execution. In support of this position, 
reliance was placed upon the cases of Juga Lal Chaudhuri v. Audh 
Behari (1), Kali Krishna v. Raghunath (2), Hanumantha v. 
Hanumayya (3), and Lachmi Narain v. Kunji Lal (4). In our 
, opinion, these cases are completely distinguishable. In the case 
before us, there was a subsisting attachment on the 29th 
November, 1904, and this was to continue up to the 28th 
February, 1905. During the subsistence of this attachment, on 
the 11th Eebruary, 1905, the decree-holder obtained an order for 
the issue of a fresh sale proclamation in respect of the attached 
properties. There was consequently a valid attachment, an order 
for sale and an issue of sale proclamation during the lifetime of 
the judgment-debtor. It was strenuously contended, however, 
that the attachment vanished on the 28th February, 1905, before 
the death of the judgment-debtor. We are unable ta uphold 
this contention as well-founded. We must put a reasonable 
construction upon the order of the 29th November, 1904 ; the 
object of it obviously was to induce the decree-holder to revive 
and continue the execution proceedings on the basis. of the 
previous attachment, with as little delay as possible. The decree- 
holder was told in substance, that if he chose to revive the 
execution proceedings within three months, he could avail himself 
of the existing attachment, but if he delayed beyond the three 
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months, he would have to begin afresh. It could never have been 
inténded that if the decree-holder: made an application for sale 
of the attached properties withiri the specified three months, and 
if upon such application, sale proclamation was issued, it would 
be obligatory upon him to obtain a renewal of the. attachment 
after the expiry of the three months. It was faintly suggested, 
however, upon the authority of a dicium in' the case ‘of Ram 
Newa v. Ram Charan (1), that it was not competent to the 
Subordinate Judge to strike off the execution proceedings, and at 
the same time to maintain the attachment for a limited time: 
We are not prepared to accept this dictum as well founded: in 
principle. It cannot be disputed that even if an execution 
proceeding is struck off, it does not necessarily destroy. the 
attachment, and it may be open to the decree-holder to revive 
the execution proceeding and continue it from :the point where 
it-had previously stopped ; see the recent decision of the Judicial 


. Committee in Shaikh Kamaruddin v. Jawahir! Lal (2). It 


cannot, therefore, be rightly said that there can be no subsisting 
attachment, because there is no pending execution before the 
Court. In our opinion, it was quite competent to the Subordinate 
Judge to pass the order of the 29th November, 1904, by which 
the attachment was directed to subsist for three months, andit 
was. well calculated to ensure diligence on the part of the decree- 


.holder. Even if it were assumed, however, that the order in 


question was irregular, the judgment-debtor could'not complain ; 
it was passed in his presence without any exception on'his béhalf, 
‘and whether or not it might have been sufficient for the purpose 
of avoiding an intermediate alienation in favour of a bond fide 
purchaser, the attachment continued to be effectual as against 
the judgment-debtor. [See Rat Balkishenv. Rat Sita Ram (3)-] 
It may further be observed that even if there had been no attach- 
ment or a defective attachment, but a valid order for sale had’ 
been made during the lifetime .of the judgment-debtor, as there 


was ‘undoubtedly in this case, the effect would be the same for our 


present purposes as that of an attachment followed by an order 
forsale. [See Ssvagiri Zemindar v. Tiruvengada (4.] We must, 
therefore, procged on the assumption that there was during the 
lifetime of the original judgment-debtor a valid attachment 
followed by an order for sale, and that such ‘attachment and order 
for. sale were in full force at the time of the death of the 


(1) (1895) I. L. R, 18 All 49 (8) (1885) I. L.'R. 7 All. 781. ` 
(3) X1805) I O. L, J, 881. (4) (1884) I. L. R. 7 Mad, 839. 
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judgment-debtor, though no doubt by the order of the agth 
November 1904, the attachment was to subsist only for 
three months from that date. If this be so, the con- 
clusion is inevitable that the decree-holder is entitled to carry 
on execution ‘in respect of the interest of the judgment-debtor 
which had been attached during his life time. It was laid down 
by the Judicial Committee in Deendyal v. Fugdeep Narain (1), 
that the right, title and interest of a Hindu father in a joint family 
estate under the Mitakshara law can be attached and sold in 
execution of a decree obtained against him personally, and 
the purchaser at the execution sale of such share is entitled ta 
ascertain the same by such partition as the judgment-debtor 
might have compelled before the alienation of his share took 
place. If the judgment-debtor dies during the pendency of the 
execution proceedings, and if the execution proceedings have gone 
so far as to constitute in favour of the judgment creditor a valid 
charge upon the joint estate, to the ‘extent of the undivided 
interest of the deceased, the rights of the creditor cannot be 
defeated by the death of the judgment debtor before the actual 
sale, and the creditor would be entitled to continue the execution 
in respect of the share which has been already attached and 
ordered to be sold, although it has passed to the other members of 
the family by surviorship ; see Sura; Bunst Koer v. Sheo Proshad 
Singh (2). On the other hand, if no proceedings have been taken 
to enforce the debt in the father’s lifetime, his interest in the 
property would survive on his death to his sons, so that it cannot 
afterwards be reached by the creditor as assets in their hands ; see 
. Madho Parshad v. Meherban Singh (3). If these principles are 
kept in view, it would be seen that the cases on the subject, many 
of which were without sufficient discrimination cited at the bar in 
the course of argument before us, divide broadly into two classes. 
The cases of Ju ca Lalv. Audh Behari (4) Kali Krishna v. Raghu 
Nath (5), Ravi Varma v. Koman (6) Hanumantha v. Hanu- 
«nayya (7) Venkatarama v. Sentht Velu (8), Jagannath Prosad v. 
Sita Ram (9), Lachmi Narain v. Kunji Lal (10), and Gopal Rao v. 
Berar M. Co., (11), upon several of which reliance was strongly 
placed by the learned vakil for the appellants, were all cases in 
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which no attachment had taken place during the life time of the 
judgment debtor, and proceedings in execution had not proceeded 
far enough to constitute a charge in favour’ of the judgment 
creditor, which could be enforced against persons to whom 
the property had passed by survivorship. On the 'other hand, 
the cases of Ram Chandra v. Mudeshwar (1), Sivagiri Zamindar 
v. Tiruvengada (2), and Rat Balkishen v. Rat Sita Ram (3), 
were all cases in which the decree holder had by appropriate 
proceedings taken in execution during the lifetime of the 
judgment-debtor obtained rights over his interest in the joint 
family property, which could not be defeated by his death 
before actualsale. The principle upon which this distinction 


"is based is perfectly intelligible. As pointed out by Sir John 


Edge, C. J., in Sheoprasad v. Hira Lal (4), property ünder attach- 
ment must be considered as in the custody of the law ; an 
attachment does not abate on the death of the judgment-debtor, 
and his death does not render it necessary for the decreeholder 
to take-any steps to keep in force an attachment made in the. 
life time of the judgment debtor. No doubt, as pointed out by the 
Judicial Committee in Mot’ Lal v. Karrabuldin (5), an attachment 
only prevents alienation and does not confer any title. Butas the 
property is in the custody of the law, it is only reasonable to hold, 
that persons who claim to take it, should first satisfy the demand, 
for the ultimate satisfaction of which, it has been seized by the 
Court at the instance of the judgment creditor. In this view 
of the matter, it becomes unnecessary to consider, how far 
the decisions of two Full Benches of this Court in Ananda 
Chandra v. Panchilal(6), and Shib Kristo v. Miller (7), upon 
which reliance was placed by the learned vakil for the respon- 
dent, and in which it was said that a judgment creditor who had 
obtained an attachment has a charge or lien upon the attached 
property, have been affected by the decision of a subsequent Full 
Bench in Peacock v. Madan Gopal (8). Nor is it necessary, in the 
view we take, to consider whether the cases of Jagabhat v. Vibhu- 
kandas (9) and Umed Hathising v. Goman Bhayt (10), upon which 
reliance was placed by the learned vakil for the respondent, and 
one of which hts been dissented from by this Courtin Juga Lal. 


(2) (1906) I. L. R. 88 Cale, 1158. — (8) (1885) I. L. R. 7 All. 781 
(2) (1884) I. L. R. 7 Mad. 839, A LN L. R. 12 All, 440. 
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(T) (1883) I. L. R. 10 Cale. 150. à) (1886) I. L. B 11 Bom. 87 
. (10) (1893) I. L. R. 20 Bom. 385, 
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Audh Behari (1) correctly lay down the rule, that a money decree 
against the father can be executed after his death against his 
sons, although execution has not been taken out against the 
father in his lifetime. In the case before us, execution had been 
taken out in the lifetime of the father, an attachment had been 
effected, and an order for sale obtained. We must, consequently, 
overrule the first point taken on behalf of the appellants and 
hold that execution may proceed against them in respect of the 
interest which they have acquired by survivorship. 

The second ground taken on behalf of the appellants raises 
the question, whether they are representatives of the judgment- 
debtor within the meaning of section 244 of the Civil Procedure 
Code, It was argued that they have taken the estate by 
survivorship, and are consequently not representatives of the 
judgment-debtor. We are unable to hold that there is any 
force in this contention. As we have already pointed out, the 
judgment-creditor is entitled to execute the decree against them 
in respect of the previously attached interest of the original 
judgment-debtor ; to this extent, therefore, the appellants are the 
representatives of the judgment-debtor. It was explained in the 
Full Bench case of Jshan Chunder v. Bent Madhub (2) that the 
term ‘representative’ has not a limited signification, and means a 
representative in interest. It was further pointed out in Asgar 
Alv. Asaboddin Kazi (3) that the essence of the principle 
which underlies the decision in the Full Bench case, is that the 
transferee of the interest of the judgment-debtor, in order that 
he may be clothed with the legal character of his representative, 
must be bound by the decree, that is, must be liable to have the 
decree executed against him or against property in which he 
has an interest; in other words, the test is, cau the decree be 
executed against him, and will he be affected by the sale? If so, 
he is a representative. This principle is illustrated by the cases 
of Lalji Mal v. Nand Kishore (4), Gur Prasad v. Ram Lal (5) 

.and Surendra Narain v. Gopi Sundari (6). The appellants are, 
consequently, representatives of the deceased judgment-debtor 
within the meaning of section 244, Civil Procedure Code, and 
have been rightly made parties to the execution proceeding. 

e It was finally suggested on behalf of the appellants, that the 
debt for the recovery of which the decree had been obtained was 
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tainted with immorality and illegality, and they are accordingly 
under no obligation to discharge it. In the view we have taken 


' of this case, the question does not arise ; the creditor only seeks 


to sell what he had attached during the lifetime of his judgment- 
debtor, and the interest of the judgment-debtor which had been 


- seized in execution and had been ordered to be sold is alone 


sought to be affected in these proceedings. [See the observations 
of Bhasyam Ayyangar J. in Periasami v. Seetharama (r)) But 
if the question does arise, we would, without hesitation, answer 


: it against the appellants. The original judgment-debtor became 


liable to pay a large sum of money, because he had kept the res- 
pondent out of possession of property which lawfully belonged to 
the latter, and to the profits of which he was entitled. By 
unlawful receipt of these profits the judgment-debtor enriched 


- his own estate which has now by survivorship passed into the 


hands of the appellants. We cannot discover any intelligible 
principle upon which a debt of this character may be described as 


-immoral and illegal. On the other hand, we agree entirely with 


the learned Judges of the Madras High Court in their observa- 
tions in the case of Watasayyam v. Ponnusams (2): “The sons 
are under a-pious obligation to discharge the just debts of their 


~ father, because otherwise he would be liable to be punished in a 
‘future state for non-discharge of these debts. Upon any intelli- 


giblé principle of morality, a debt due by the father by reason 
of his having retained for himself money which he was bound to 


- pay tó another, would be a debt of the most sacred obligation, 


and for the non-discharge of which punishment in a future state 


> might be expected to be inflicted, if in any. The sonis not 
- bound to do anything to relieve his father from the consequences 


of his own vicious indulgences, but he is surely bound to do that 


- which his father himself would do, were it possible, namely, to 


restore to those lawfully entitled, money he has unlawfully 
retained.” These observations may be appropriately applied to 
the facts of the case before us, and establish completely that 
there are no merits in the contention of the appellants. 

The appeal consequently fails and must be dismissed with 


: costs. We assess the hearing fee at five gold mohurs. 
M. M. C. ` : . Appeal dismissed. . l 


(1) (1908) I. Lok. 27 Mad. 243. (2) (1892) I. L. R, 16 Mad. 99 at p. 104. 


Vor. V.] Treh COURT. 
Before Mr. Fustice Brett and Mr. Fustice Gupta. 


f BICHITRANANDA ROY 
v. 
BEHARI LAL. PANDIT.* 


Rent Recovery Act (X of 1859), Secs, 27, 108— Registration of name—Suit, 
right of. 
The purchaser of a tenant’s interest in execution of a money-decree has, 
. under section 27 of Act X of 1859, no lous standi to maintain a suit for 
. possession of the tenure against a previous purchaser who purchased it ata 
sale in execution of a rent-deoree obtained by co-sharer landlord under the Act, 
unless the former gets his name registered asa tenant in the sherista of one 
of the landlords. 
Appeal by the Defendant. 


Suit for possession by purchaser of tenure in execution of a 


money-decree. 
The facts of the case and the arguments will appear from 


the judgment. 
Babus Jogesh Chandra Roy and Girish Chandra Pal for the 
Appellant. | 
Mr. H. N. Sen and Babu Upendra Lal Roy for the Res- 
' pondent. 


“The judgment of the Court was as follows :- 


Brett J —The plaintiff respondent, in execution of a money- 
decree, purchased on the 15th December, 1900, the rights of 
defendants Nos. 1 and 2, in certain lands. Prior to his purchase, 
some of the co-sharer landlords, defendants Nos. 5 to 9, had 
obt&ined a decree against defendants Nos. 1 and 3, who were the 
recorded tenants, for the rents of their holding ; and on the 28th 

of January, 1902, the tenure was put up for'sale and was purchased 

by defendant No. 4. The plaintiff instituted this suit on the 19th 
_ of March, 1902, to have it declared that the zemindar defendants, 

Nos. 5 to-9 had collusively and fraudulently taken out execution 
. against defendants Nos. r and 3 of a decree for rent which had 
been previously satisfied and, therefore, that the sale in execution 
of that decree had no effect on the rights obtained by the 
plaintiff at his purchase on the 15th of December, 1900; to have 
$t declared that defendant No. 4 was the benamgar of defendant 
No. 1; and to have it also declared that the sale in execution of 
the rent decree was invalid and inoperative and that the 

2 T ? à 

Babu Sutya Nain Das Subordinate Judge of Cuttack, dated tho 28th Novem. 


-ber 1904, reversing & decree of Moulvi Abdul Khal Additional LAE 
. Guttack, dated the 17th July 1903. th ii 
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plaintiff was entitled to be confirmed in possession of, lands 
purchased by him on the 15th of December, 1900 ; and if the 
sale by the Revenue Court were not declared to'be invalid, 
then to have it declared that defendant No. 3 had no right to 
the money lying in deposit, which was realized by Due sale of the 
28th of January 1902. 

When this case came on for-hearing before the lower Courts, 
only one-point seems to have been really contested, and that was 
whether the plaintiff by reason of the fact, that he had not got 
his name registered in the landlord’s sherésta after his purchase, 
as required by section 27 of Act X of 1859, had no /ocus standi to 
maintain the suit. 

The Munsiff held that the plaintiff could not maintain the ` 
suit and dismissed it. 

On apppeal, the Subordinate Judge has come. to the con- 


clusion that, as the decree obtained against the tenants was by 


a co-sharerlandlord, the tenure could not be brought to sale 
in satisfaction of that decree, it being a money-decree only, and, 
therefore, that although the plaintiff had not been registered as 
a tenant, he was still entitled to bring the suit and obtain 
the relief which he claimed: and, he accordingly set aside 
the judgment and decree of the Munsiff and decreed the 
plaintiff's suit. 

On appeal before us, the arguments have been confined for 
the most part to the question, whether the non-registration of the 
plaintfff's name in the landlord's register disentitles him from 
bringing the present suit. Section 27 of Act X of 1859 distinctly 
lays down that “all dependent taluqdars and other persons 
possessing permanent transferable interest in land, intermediate 
between the zemindar and the cultivator, are required to register 
in the shertsta of the zemindar or superior tenant to whom the 
rents of their taluqs or tenures are payble, all transfers of such 
talugs or tenures or portions of them by sale, gift or otherwise, 
as well as all successions thereto, and divisions among heirs im 
cases of inheritance." Thus clearly, under the law, the plaintiff was 
bound to have his name registered as a tenant, after he had 
purchased the right of defendants Nos. 1 and 2 in the tenure. 

It has, however, been contended on behalf of the plaintiff, 
that as the landlord who brought the tenure to sale in execution- 
of the decree for rent obtained against defendants Nos. 1 and 3, 
was only a fractional co-sharer in the estate, therefore, the omission 
ón the part of the plaintiff to have his name registered did not: 


Vor. V.] HIGH COURT. 


- 


prevent him from obtaining the relief claimed in the suit or from 
being confirmed in possessior? of the land which he had purchased 
against the purchaser, in execution of the decree obtained by the 
co-sharer landlord. Jt has been suggested that under the provisions 
of section 108 of Act X of 1859, the co-sharer landlord ought to have 
first proceeded to execute his decree against the moveable property 
of the judgment-debtor in the same way as any money-decree is 
executed, and that he was not entitled to proceed in the first 
instance against the tenure. In fact, however, the landlord has 
proceeded against the tenure and has sold it ; and we do not 
think the argument can now prevail to support the plaintiff's 
claim, that under the law, the co-sharer landlord should first have 
proceeded against the moveable property of the debtor. 

It has next been contended, that the plaintiff after his pur- 
chase was not bound under section 27 to have his name registered 
as a tenant in the shersta of all the landlords. No doubt, 
this may be true; but that is no answer to the objection which 
has been taken on behalf of the defendants that the plaintiff 
having failed to have his name recorded as a tenant in the 
sherisía of any of the landlords, has no Jocus standi as a tenant. 
The landlords, under the provisions of the Rent Act, could only 
proceed to recover rent for the holding against the recorded 
tenants, and after they had done so, and had brought the 
tenure to sale in satisfaction of a decree for such rent, the 
plaintiff, not having had his right as a tenant recorded in 
the sAerisía of any of the landlords; has in our opinion no 
locus standi to appear to contest the right to the holding of those 
who have purchased it in execution,pf a decree for rent obtained 
by the landlords. This is the view which was taken by the 
Court of first instance, and in our opinion, it is correct. 

The judgment and decree of the lower Appellate Court 
must, therefore, be set aside and the decree of the Court of first 

«instance restored and the plaintiff's suit dismissed with costs. 
We may observe, that both in the Court of first instance 
_ and in the Court of appeal, various points were raised in the 
pleadings which were not tried. Even then, if we had not felt 
Bound to set aside the decree of.the lower Appellate Court on 
the ground stated, we should have felt bound to set it aside in 
order to direct a proper trial of the further points that were in 
: issue between the parties. E 

H, S, i Appeal allowed, 
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Before Mr. Sustice Pratt and Mr. Fustice Ormond. 
- KALI RQY ' 


v. 

- PRATAP NARAIN.* 

Suit for bhowli rent— Previous judgmont between the parties allowing nakdi 
vent, whether res; judicata—Reoord of rights, subsequent to the previows 
judgment, entry in, effect of— Bengal Tenancy Act, (VIII of 1885) 
Seo, 51. Se 
Decision in a previous rent-suit as to the amount of rent payable does not 

operate og res- judicata in a suit for rent of subsequent years, although it may 

give rise to a presumption under section 51 of the Bengal Tenancy Act. 
Maharani Beni Pershad v. Rajkumar Chowbey (1) referred to. 


Ghaneshyam Misser v Padmansnd Singh (2) dissented from. 
The same principle should be applied to the question whether a tenant 


held at bhowli or nakdi rents for a particular period. 

When a conflict arises as to the rate of rent between that allowed by a 
previous decree and that entered in the record of rights subsequently prepared, 
both are to be considered together and welghed against each other 

Record of rights under Chapter X of the Bengal Tenancy Act are propared 
with considerable formality, and tho proceedings of Revenue officers are con- 
ducted with publicity. Entries in such records should not be lightly discarded. 


Appeal by the Defendant. 
Suit by landlord for rent at ott rate. 
The material facts and arguments appear from the judgment. 


"Moulvi Syed Shamsul Huda aud Babu Chandrasekhar 
Prasad Singh for the Appellant. . 


Babu Umakali Mukerjee for the Respondents. 
The judgment of the Court was as follows: 


Pratt J.—This was a suit for bhowk rent for the years 1307 

to 1310. Previous suits for rent for the period from 1303 to 1305 

and, in some cases, to 1306 also had béen brought ; “and in those 

suits, effect was given to the plea of the tenants that the lands 

were held at nakdi rents. A record of rights was prepared and-the: 

final publication was on the 16th November, 1898, corresponding 
to Kartick 1306. The plaintiff in this suit relied upon the entry 

in the record of rights which shows the defendants to be holding 

‘at bhowk rents, the share of the produce to which the landlogd , 


was entitled being entered as ;%,ths. 


* Appeal from Appellate Deoree No. 2473 of 1904, against a decree ot 
H. Holmwood, Esg. District Judge of Patna, dated the 16th June 1904, rever- 
sing & decision of Babu Purna Chándrg Hoy, Subordinate Judge of Patna, 
dated the 13th February 1904. 


(1) 0902) 6 C. W. N. 589. (2) (1908, I. L, R, 82 Cale, 886. 


Vor. V.] HIGH COURT. 


The Subordinate Judge, relying upon the decisions in the. 


previous rènt suits as res-judicata, gave a decree for the plaintiff 
at the nakdi rents admitted by the defendants. 

On appeal, the learned District Judge referred to a case, Rajah 
Pudmanand Siugh v. Ghaneshyam Misser (1), in which it was held 
, that in a suit for rent which accrued due after the final publica- 
tion of the record of rights, the plaintiff relying upon the proceed- 
ings of the Settlement officer and the defendant relying upon 
the rent-decree passed previous to those proceedings declaring a 
lower rate of rent, the plaintiff was entitled to claim the rate of 
rent as stated in the settlement proceedings. Relying upon the 
case and making some further observations to which we shall 
presently allude, the District Judge decided the case in favour 
of the claim made by the plaintiffs, namely, that the tenants held 
at bhowss rents. 

On appeal, it has been urged that the case upon which the 
learned Judge relied was set aside upon review of judgment to be 
found in Ghaneshyam Misser v. Padmanand Singh (2), and that 
‘following the decision there given, the Judge was bound to hold 
that the previous decision was res-sudicata. 

In the second place, it has been, contended that even if that 
decision be not accepted as conclusive, the District Judge ought to 
have weighed the previous decrees with the presumption afforded 
by the entry in the record of rights and to have come to a deci- 
sion as to which should prevail, and that, as he has not done so, 
this case should be remanded to him for further consideration. 

It is now settled law, that a decision in a previous rent-suit, as 
to the amount of rent payable, does not operate as res-/tdicata in a 
suit for the rent of subsequent years, although it may give rise to 
a presumption under section 51 of the Bengal Tenancy Act, that 
the rents for subsequent years remained the same. For authority, 
we may refer to the case of Maharant Bent Pershad Koeri v. 
Raj Kumar Chowbey (3), and the cases cited therein. We think 
that the same principle should be applied to the question as to 
whether a tenant held at óZowis or nakdi rent for a particular 
period. Therefore, the previous decision upon which the Subor- 
dinate Judge relied in the case, would not be conclusive as to the 
nature of the rents payable by the tenants for the period to 
which the present suit relates, It would, however, furnish a 
presumption which, like all *other presumptions¥ is capable of 


(1) (1902) 6 O. W. N. 9 l4 ` (2) (1903) ILL, R, 83 Calc. 306, 
(8 (1902) 9 0, W. N. 989. - 
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being rébutted. . -Now, the entry of the. record of rights is 
presumptive evidence as to the condition of things which 
existed at the time, the record was prepared. Such records are 
prepared svith considerable formality, and the proceedings of 
Revenue officers are conducted with publicity. If the entries in 
such record were lightly to be discarded; as has been doné by the 
Subordinate Judge, the result would be: to frustrate the very 
;object for which Chap. X of the Bengal Tenancy Act was enacted, 
namely, to settle disputes upon various matters therein indicated. 
If. we thought that the District Judge had-based his decision 
‘solely upon the case, which he quotes, and that he had attached no , 


significance whatsoever to the decisions in the previous rent- 
-suits, we -should have: felt bound to remand the suit to him 


‘inorder that he might consider the effect of those decrees together 
with the entries in the record of rights. We think, however, 
that it is hypercritical to say, that the Judge has decided the case 


- without considering what had previously transpired. He observes, 


‘In this case, the merits leave no room for doubt that the settle- 
ment righted a great wrong which had only been tolerated by 
the Civil Courts, because they could not help themselves ;” and in 
-the previous part of his judgment, he refers:to: the fact, that the 
.District Judge in 1895, had suggested to the plaintiff to have 
recourse to the Collector for the preparation of à record of rights 
in order.to settle the disputes between him and his tenant. 

. As regards the decision of the learned Judges on review 
in the case to which we have already referred, we think, that the 
observations i in the concluding portion of this decision must be 
‘regarded as an obifer dictum. As stated in the judgment, the 
Rule for review had been granted owing to an error as to the 
‘date of the final publication of: the record of -rights-upon which 


the decision had heen based. It was ' found, that the date still 


remained undetermined, and “upon that ground alone," the 
the learned Judges observed, “ we think that this Rule ought to 
‘be made absolute, as it- was undoubtedly upon the footing of the 
date. furnished to us by the appellant's vakil, that we decided the 
case in his client's favour." With all deference to the learned 
Judges .who decided that case upon review, we are. not prepared 
to accept the “dictum, that the decision as to the rate of rent 
prevalent during any particular period sued for, must be regarded 


-as res-Judicata in. subsequent suits for rent for a later period. 


A second point was mentioned ` before us, namely, that the 
lower appellate Court. should have decided what was the quantity 


Vor. V] . ^ HIN COUBf. 


of land in defendant's holding. We find that the learned Jüdge 
accepted tlle area as given by the defendants themselves, and we 
do not see how the defendants can reasonably object to his 
having accepted their own statements. 

;: The appeal fails and must be dismissed with costs. 


H.S. ` E Appeal dismissed. 





Before Mr. Fustice Rampini and Mr. Fustice Mookeryee, 
Pes BHAJA CHOWDHURY AND OTHERS 
v. ` 


th. o CHUNI LAL MARWARI AND ANOTHER." ; 


Mortgage suit—Swond mortguges—Sale in enecution of decree .abiained by fes 
‘mortgages—Pxrchase by mortgagor in ihe. benaml of another—Lien and 
. charge of second mortgages, if subsisting—Purchaser, if a proper and 
necessary party to the suit of the second mortgagee—Party, objection as to, 

not taken at tho trial— Estoppel. 


The effect of a sale under a power of sale is to destroy the equity of redemp- 
tion in the land and to constitute the mortgagee exercising the power, a trustee 
of the surplus proceeds, after satisfying hia own charge, first, for the subsequent 
fncumbrancers, and ultimately for the mortgagór; the estate, if purchased by a 
stranger, passes into his hands free from all, the incumbrances, 

Raja Kissandatt Ram v. Raja Mumtaz AU (1) followed, 

lf upon a sale by the first mortgagee, the property is purchased by the 
mortgagor himself, the mortgagor can only acquire the estate, subject to the 
second mortgage, upon the principle that it is his duty to discharge the estate 
for &he benefit of the second mortgages ; such purchase does not.in any way 
prejudice the second mortgagee, even if the second mortgagee was a party to 
the suit by the first mortgagee, and had an opportunity given to, him for 
redemption. ` 

Otter v. Lord Vaii» (2), Bevan v. Habgood (3), In ve ‘Cork Harbour Docks 
'Qo. (4, Ezp. Bisdee (5), Johnson v, Webster (6), Platt v. Mendel (4), Gould v, 
Day (B), Ayer v. Philadelphia Brick Co. (9), Houston v. Nord (10), Ram wtar 
Bingh v. Tulsi Ram (11), Shyama Chura v. Ananda Chandra ( (12), Raghunath 
y. Lalji (18), Garga Sahai v. Tulshi Ram (14), Kissendatt Ram 7. Usintaz Ali (1) 
Syed Latif Ali Khan v. Futteh Bahadur (15) referred to, 


Pa ee from A poesie Decree No. 574 of 1905, against a decies of 
W: H. Vincent, Bad, Distriot Judge of Bhagulpare, dated the 8rd January 1906, 
reversing that of Babu Gopal Chandra Banerjee, Subordinate Judge of the. 
same-place, datéd'the 80th June 1904, — - : 


TI) 1879) L. R. 61. A. 145; L L. B. ö Calo. 198 (211) ° 


i (2856) 2 Kay &d, 650, `- '' (8) (1877) 91 U. 8. 406; 
3) (1860)1John & Hom. 222 (228). (9) (1892).167 Mass. 57 5 i N.E. vit 
'(4) (1885) L.-R. 17 Ir. 515 (627). (10) (1888) 89 Minn. 490 ; 40 N.W. 568. 
. (5) (2840) 1 Mont Dea, & DeG. 833.. (11) (1879) 5 C. L. R. 307. 

6) (1854) 4 Deg. M&G 474, (13, (1889) 8 O. W. N. 323. 

9) (1884) 27 Ch. D. 218 (251. : 413) ieu LLB 23 Cale, 397.: 


(12) (1903) all, W.N/75; P.L. B. 25 AIL S7L I 
(15) (1889) L.' 16 L A. 132 ; Pa ly Cale, 23, 


Crvim. 


1906. 
—-— 
Ba Ray 


Í Pratap ) Narain, ! 


Pratt, J. 


November, 30, 
Deo:mber, 8, 12. 
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The estate or interest in the land which is drawn within the operation of 
a mortgage suit, which will be affected and bound by the deeree, is the estate 
created and passing by the mortgage, or estates or interests subsequently 
acquired by the mortgagor, and enuring by way of estoppel to the benefit of 
the mortgagee, and not only the mortgagor but all persons, deriving title from 
him subsequent to the mortgage and bound thereby as holders of different 
fragments of the equity of redemption, are necessary and proper parties to the 
suit to enforce the mortgage. 

Wells v. American Mortgage ‘Co. (1); Jaggeswar Duit v. Bhuban Mohan 
Mitra (2), Converse v. Michigan Dairy Co (3), Wilkinson v. Green (4) referred to. 

The question whether the title which a third person, a purchaser in execu- 
tion of the decree obtained by the first mortgagee, alleges to have acquired 
after the plaintiff's mortgage, is or is not a real title, which is entitled to priority 
over the mortgage songht to be enforced, is a question which may be tried and 
adjudged in a mortgage suit. mE 

Lego v. Medley (5), Cohen v. Solomon (8), Wilson v. Jamison (7), Lyon v. 
Powell (8), Mendenhall v. Hall (9), Hefner v. N. W. Mutual Life Insurance 
Co, (10) referred to. - i 

That question is not one of jurisdiction, but rather of the form of the 
litigation, and the ‘Scope of its enquiry, or in other words, a question of multi- 
fariousness and convenience affecting the discretion only and not the jurisdic- 
tion of the Court. : . 

Having assumed the rolé of beiug a proper and necessary party defendant, 
having pleaded to the merits a person cannot, after being cast in the suit, 
change front and insist that error occurred iù inaking him a party defendant. 
Parties litigant are not allowed to assume inconsistent positions in Court; 
having elected to adopt o certain course of àbtion, tbey will be confined to 
the course which they adopt. i. 

Bursick v. Cook (11), Harehirshna v. Robert Watson & Co. (12) referred to. 


Appeal by the Defendant third party, the purchaser at the 
first sale in execution. 

Suit to enforce the mortgage by the second mortgagee. 

The facts of the case appear fully from the judgment. 

Babu Fogesh Chandra Roy for the Appellant. 

Babu Digamber Chatterjee for the ‘Respondent. 

The judgment of the Court was as follows : 


Mookerjeo J —The facts of- the case which gave rise to the 
litigation out of which this appeal arises, lie in a narrow compass 
and are not disputed before this Court. On the 28th June, 1893; i 
the defendants first and second party executed a mortgage of. 


e 
(1) (1895) 119 Alabama 430. (8) (1895) 66 Fed. Rep. 411. 
(2) (1908) I.L.R. 33 Cale. 425 ; 8 O.L.J. 205. 
(3) (1891) 45 Fed. Rep. 18 (1) (1886) 33 Minn. 69 ; 1 Am. St, Rep. 685. 
(4) (1878) 34 Michigan 221. e (8) (1884) 78 Alabama 351. 
(5) (1891) 17 Wisconsin 211 ; 24 Am.Bt.Rep. 706. (9) (1889) 134 U. 8. 659. 


(10) (1887) 128 U. 8. 747. —— (11) (1892) 110 Missouri 173 ; 19 S. W. 642. 
. (12) (1901) 8 C. W. N 365. i d 


Vou. V] ' Wien cour’. 


some immovable property in favour of one Govinda Ram Marwari 
to secure repayment of a loan of Rs. 620. On the 24th February, 
1896, they executed a second mortgage of the same property in 
favour of the plaintiff, respondent, as security for a loan of Rs. 775. 
Shortly after, the first mortgagee brought a suit to enforce his 


security to which he joined as defendants, not only the mortgagors . 


. but also the second mortgagee. On the 21st September, 1896, the 
usual mortgage decree was made in favour of the first mortgagee, 
under which it was directed, that upon failure of the defendants, 
to pay within six months, the decretal amount (about Rs. 1,100) 
the mortgaged property be sold. Payment was not made, 
the decree-holder took out execution, the mortgaged property 
was sold on the zoth September, 1897, and was purchased by the 
present appellant for Rs. 600; on the 3ist August, 1903, the 
secoitd mortgagee commenced this action to enforce his security 
upon the allegation that at the sale, held in execution of 
the decree obtained by the. first mortgagee, the property had 
been bought in-by the mortgagor in the name of the ostensible 
purchaser, and that consequently, the validity of the second 
mortgage had not been affected in any manner. The claim was 
resisted by the prior purchaser on the ground, that he was the 
beneficial owner, and that the sale at the instance of the first 
mortgagee-had extinguished the second mortgage. The Subor- 
dinate Judge held upon the evidence, that the purchaser was not 
a benamdar for the mortgagor, that the sale at the instance of the 
first mortgagee had extinguished the second mortgage, because 
the second mortgagee had failed to avail himself of the opportunity 
to redeem given by the decree, and that the only relief to which 
he was entitled was a personal decree against the mortgagor. 
Upon appeal by the plaintiff, the District Judge held, that 
the purchaser had been: satisfactorily proved to be a benamdar 
for the mortgagor, that consequently the second mortgage still 
subsisted, and could be enforced against the property ; he accord- 
ingly made the usual mortgage decree in favour of the plaintiff. 
The defendant, third party, the purchaser at the prior sale has 
alone appealed to this Court, and on his behalf, the decision of the 
District Judge has been challenged, substantially on two grounds, 
namely, frst, that the effect of the sale in execution of the decree 
obtained by the first mortgagee was to extinguish the second 
mortgage, even though the prpperty was purchased at such sale 
by the mortgagors themselves, and secondh ; that it was not 
competent for the mortgagee to make as party defendant, the 
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Oye present appellant who claimed adversely to the title of the mort- 

1906. gagor and the mortgagee, and that such claim of paramount title 

Bhaja Chowdhury could not be litigated in a mortgage suit. On the other hand, it 
has been argued on behalf of the plaintiff, respondent, that the 
Me first point cannot be raised by the appellant who, according to the: 
Avokerjee, J. findings of the Court below which cannot be questioned in second’ 
.appeal has no beneficial interest in the property; ahd that the 

second point ought to be answered against the appellant, first 

because, no objection to the frame of the suit was taken in tha’ 

Court of first instance, and secondly because, the appellant was’ 

a proper party to the suit. There is some apparent force in the’ 

contention of the respondent regarding the first point taken on: 

behalf of the appellant, but, as will appear presently, a decision’ 


% 
Chuni Lal Marwari, 


upon the first question is essential for the determination of the: 
R second question, and consequently, both the grounds taken on“ 
behalf of the appellant require consideration. 
In support of his first ground, it^was argued by the learned’ 
vakil for the appellant, that in the suit instituted by the first 
Es mortgagee, not only the mortgagors but also the second mort- 
gagee was made a party, that the decree gave an opportunity 
to all the defendants to redeem, and that as the second mortgagee' 
failed to make the payment, the execution sale extinguished his” 
mortgage. Now, it may be conceded, that if the property had: 
been purchased by a stranger, the effect would have been pre- 
cisely what is stated by the learned vakil for the appellant ; 
the effect of a sale under such circumstances is to pass the 
property to the purchaser free of both the prior “and the puisne 
incumbrances, and the second mortgagee is entitled to He benefit 
of the surplus sale proceeds after the claim of the first mortgagee’ 
has been satisfied ; for, as observed by their Lordships ‘of the 
Judicial Committee in Raja Kishendatf Ram v. Raja’ Mamtas 
Ali (1), the effect of a sale under a power of sale is to destroy the 
equity of redemption in the land and to constitute the mortgagee“ 
exercising the power, a trustee of the surplus proceeds, : after 
satisfying his own charge, first for the subsequent incumbrancérs,’ 
and ultimately for the mortgagor ; the estate, if purchased by'a^ 
stranger, passes into his hands free from allthe incumbranitéss ` 
If however, upon a sale by the first mortgagee, the property is" 
purchased by the mortgagor himself, other considerations ‘arise, ` 
and the mortgagor can only acquire the estate, subject to the ' 
second mortgage, upon the principle that it is his duty to dis: ^ 


-- e- (0) (1879) L L. R. 5 Calo. 198 at p. 211, 7 77? 
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charge the estate-for the benefit of the second mortgagee. The 
rule which! governs cases of this description was laid down by 
Sir W. Page Wood, V.C. in Otter v. Lord Vaux (1). There 
a mortgagor, who had made two successlve mortgages of his 
‘estate to ifferent persons, purchased the estate from the 
first mortgagee under a power of sale contained in his mortgage, 
andisubsequently granted further incumbrances to other persons 
who had notice of the second mortgage; the purchase money 
was not sufficient to pay off the first and second mortgages. 
It was ruled that the sécond mortgagee was entitled to a charge 
upon the estate for the deficiency ; and that he might obtain 
a decree of foreclosure against the mortgagor and the subsequent 
mortgagees. Jt was argued on the one hand, that when the 
owner bought the estate and paid enough to satisfy the first 
‘mortgagee, he did so for the benefit of subsequent mortgagees 
to whom he continued liable, and could not set up the prior charge 
against theirs. It was contended on the other hand, that the 
‘mortgagor, having purchased under the power of sale, became 
possessed of a new estate on which the holders of the incum- 
brances created after such purchase had the first charge. The 
learned Vice-Chancellor decided, that the case was one in 
substance in which a mortgagor liable to pay a sum of money 
to a first incumbrancer, paid it off and took a transfer of the 
charge, and that it made no difference, that the transaction 
‘purported to be carried out under a power of sale ; the mortgagor 
‘could not be permitted to treat the charge as still subsisting to 
be used against his own subsequent incumbrancer. It was 
further observed that this equity does not depend upon the 
doctrine of merger or extinction of the debt by the effect of 
the payment. . But it depended rather on the ground, that the 
.mortgagor would be estopped in consequence of his mortgage 
from setting up that debt against the second mortgagee ; other- 
wise, the mortgagor having in his pocket money enough to pay 
off the first,mortgage, might say, ‘I will not pay off the mortgage, 
but buy the estate free from all claims, which would be to allow 
him to avail himself of the machinery of the sale, to apply the 
- fuhd to relieve the estate in his own favor, and rfot in favor of 
those to whom he has pledged it. The true ground of this decision 
has sometimes been overlooked ; see for instance Zn re Howard (2). 
But it was pointedly stated by Wood; V. C, himselfin Bevan v. 


(1) (1836) 2 Kny-and J. 650. : (2) 18925 T. R. 29 Ir, 266, ° 
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Habgood (1) ; it was the duty of the mortgagor to pay up the first 
mortgage, the power of sale under which could arise énly on the 
mortgagor's default ; the mortgagor .cannot take advantage 
of his own default to purchase the estate under the power, to the 
prejudice of the second mortgagee with whom he had contracted 
to give a security upon the estate to the amount of the money 
Which he had advanced. That this is the true foundation of the 
rule, is manifest from the judgment of Lord Chancellor Cranworth 
deliverd in the appeal which was preferred in that case [Oker v. 
Lord Vaux (2)] in which he observed, that no distinction could 
be based upon the circumstance, that the title of the mortgagor 
arose under the power of sale of the first incumbrancer ; to do.so, 
would be to sacrifice substance to form. To all intents and 
purposes, the mortgagor had paid a sum of money to his first 
incumbrancer, and got back the estate for the benefit of subse- 
quent incumbrances created by himself, against which he could 
not set up the prior debt. In other words, as put by Palles, C. B. 
in Jn re Cork Harbour Docks Co. (3), the payment made 
by the mortgagor must be attributed to his character as 
debtor, and not to an alleged character of purchaser ; in a Court 
of equity, it must be irrebuttably presumed, that the owner of 
the estate did that which he was bound to do by reason of his 
being the debtor himself, namely, that he paid off ‘his debt, and 
did not become a purchaser of it for the purpose of keeping up 
his own prior debt againt his own subsequent creditor. The 
principle, that an owner of the fee, subject to a charge, who is 
himself the principal and primary debtor, and is liable personally 
and primarily for the debt secured cannot pay off the charge, and 
by any from of transfer keep it alive with a view to use it as‘a 
shield against a subsequent creditor of his, who holds an incum- 
brance on the estate, was recognized in Exp. Bisdee (4), Johnson 
v. Webster (5) and Platt v. Mendel (6) {see also Fisher on Mortgages, 
Sth Edn. Sec. 1530 and Coote on Mortgages, 7th Edn. P- 925e] 
It is also widely recognised and applied in the Amerigan Courts. 
Thus in Gould v. Day, (7) it was held, that the owner of an 
estate, who had purchased the property at a tax sale [which, in 
some of its incidents, is analogous to asale for arrears of reverfue 
inthis country and passes the property to the purchaser free of 
incumbrances] could not rely upon the tax-title as against subse- 
(1) (1860) 1John. and Hem, 222 (228). — (4) (1840) 1 Mont. Dea. & DeG. 338, 


(2) (1856) 6 DeG, M. & G. 638. 6) (1854) 4 DeG. M. & G. 474. 
(8) (4885) L. R. 17 Ir. 515 at 527. (8) 1884) 27 Ch, D. 246 at 261. 
z EN (1877) 94 U. B. 405. 
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quent incumbrances, Mr. Justice Field,in delivering the unanimous 
opinion of the Supreme Court of the United States observed, that 
one cannot have a lien upon his own property, except where equity 
interposes, and to prevent a failure of justice, keeps the lien 
outstanding, and that, in the events which had happened, there 
was no interference of equity, and no occasion for its inter- 


ference. The purchaser had practically effected a redemption 
of the prior charge, and could not be supposed to have thereby 
impaired or destroyed his original title. 
applied by Mr, Justice Holmes in Ayer v. 


The same principle was 
Philadelphia Brick Co.(1) 


and by Mr. Justice Mitchell in Houston v. Nord (2). [See also 
Jones on Mortgages, Secs. 864 and 1887, 6th edition,. Vol. I, 
p. 904, Vol, II. p. 842; and Pomeroy on Equity, Jurisprudence, 


Sec. 797, 3rd edition Vol. II. p. 1409]. 
from these authorities has also ‘been 


The principle deducible 
held applicable to cases in 


this country ; see Ram Avtar Singh v. Tulsi Ram (3), Shyama 
Charan. v. Anada. Chandra (4), Raghunath v. Lali (s), and 
Ganga Sahat v. Tulshi Ram (6). Reference may also be made 
to the decision of the Judicial Committee in Kishendatt Ram 
v. Mumtaz Ali Khan (7), which affirms the general principle 


that most acquisitions by a mortgagor enure for the benefit of 


the mortgagee, as agreeable to equity and good conscience, and in 
Syed Lutf Ali Khan v. Futteh Bahadoor (8), which shows that 
a purchase by a mortgagor at an execution sale at the instance 
-of his second mortgagee does not entitle him to possession as 
against the purchaser in execution of a decree obtained against 
him by his first mortgagee. It must be held consequently in the 
present case, that if the mortgagor himself really purchased the 
property át the sale held in execution of the decreé obtained 


by the first mortgagee, such purchase 
judice the second mortgagee. It was 


‘did not in : any way-pre- 
contended, however, that 


as the second mortgagee was a party to the suit by the first 
mortgagee and had an opportunity given to him for redemption, 


the validity of his mortgage has been affected by the execution 


sale which was brought about quite as much by reason of his 
failure to satisfy the mortgage decree as of the default of the 
nfortgagor. In my opinion, there is no force in ¢his contention, 


(1) (1892) 157 Maas 57; 31 N. E. 717. 
(2) (1888) 89 Minn, 490 ; 40 N. W 568. 
(8) (1879) 6 O, L. R. 2327. ^ — 
. (4) (1880) 8 C. W. N 393 
(5) (1896) L.L.R. 23 Cale. 897, 
(6) (1903) 1. L. R, 26 AIL 371 ; All. W. N. 76. 
(7) (1879) L. R 6 I. A. 145; I, L. R. 5 Cale, 


198. : uot 


(8):{1889) L; B. 161, A. 129 | L, R. 17 Oade, 83, — 5 7 - L -* 
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The mortgagor is the principal and the primary debtor; it was 
he who was liable personally and primarily for the debt secured, 
Tf he had satisfied the mortgage decree, as he ought to have done, 
there can be no question that the second mortgagee would have 
been entitled'to the benefit of the security of the redeemed 
property. Instead of discharging the debt due on the first 
mortgage, he allows the property to be sold and purchases it 
himself for a sum which is not sufficient to satisfy even the 
mount due on the first mortgage. The transaction is in 
substance, a partial satisfaction of the claim of the first mortgagee, 
and it cannot rightly be held that the purchase by the 
mortgagor has in any manner extinguished the second 
mortgage. Thé first point taken-on behalf of the appellant 
cannot consequently be sustained and must be overruled. 
The second point taken on behalf of the appellant raises the 
question, whether or not he was a proper party to this suit. It 
was contended by the learned vakil for the appellant, that the 
plaintiff mortgagee cannot be allowed so to frame his suit as to 
draw into controversy the title of a third party who is in no 
way connected with the mortgage and who has set up a title 
‘paramount to that of the mortgagor and mortgagee, and in 
support-of this position, reliance was placed, upon the decision 
of this Court in Jaggeswar Dutt v. Bhuban Mohan Mitra (1). 
The learned vakil for the respondent did not dispute the correct- 
ness of this rule; but he argued that the present case falls 
within two of the exceptions indicated in the decision to which 
reference has been made. In my opinon, this contention is 
well founded. “As was pointed out in the case of /agsgeswar 
Dutty. Bhuban Mohan Mitra (1), the estate or interest in the 
land which is drawn within the operation of a mortgage suit, 
which will be affected and bound by the decree, is the estate 
created and passing by the mortgage, or estates or interests sub- 
sequently acquired by the mortgagor, and enuring by way of estops 
pel to the benefit of the mortgagee; and consequently, not only 
the mortgagor but all persons deriving title from him subsequent 
to the mortgage and bound thereby as holders of different 
fragments of éhe equity of redemption are necessary and 
proper parties to a suit to enforce the mortgage. [See Wells v. 
American Mortgage Coy (2).] These observations may be 
appropriately ‘applied to the circumstances of the present case. 
Here the appellant does not claim ‘adversely to the title of 


£1) (1908) I. L. B. 33 Cale, 425 ; 8 ©, L. J, 206... (2) (1805) 119 Alabana 480.- 


n4 o uk 


Non Vj ` . Wisi court. |. 


the mortgagor and «the mortgagee ; -he does not question 
the  valijjty: of the mortgage at its inception, - but 
he contends that, subsequent to the mortgage, he has acquired 
atitle by reason of which the mortgage has been destroyed. 
The mortgagee contends, onthe other hand, ‘that the appellant 
ig a‘ mere ‘shadow of the mortgagor, and that inspite of the, 
transaction which is alleged by, him to be the foundation of his 
title, the mortgage is still operative and enforceable. The case, 


therefore, falls within the principle of the decision in Converse: 


_v. Michigan Darry Co., (1) because it is really not one of conflicting 


titles ; there is no hostility to the title of the mortgagor, and the, 


question is rather one of paramount lien than paramount title. 
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The mortgagee alleges that by reason of events which have “ 


happened since the execution of the mortgage, his interest. has 
not been affected ; the defendant contends that he has acquired 
lien prior to that of the mortgagee. Under these circumstances, 
the mortgagee had the right to have this question determined 
before the mortgaged property went to sale, as otherwise the 
satisfaction of the mortgage debt would be seriously imperilled. It 
must also be remembered, that whether an asserted claim is such. 


an adverse one as to come within the prohibition of the general 


rule, depends not upon what is set up in the answer regarding it, 
but rather upon what the plaint alleges and.the evidence shows 


to be its real character [Wzlktnson.v. Green (2)].” In the. case, 
before us, the appellant was brought on the record with a view, 


to determine whether the title which he alleges to have acquired, 
after the plaintiffs mortgage, is or is not. a real title which is 
entitled to priority over the mortgage sought to be enforced, 
and thisis in my opinion, a question which may be tried and 
adjusted ina mortgage suit [Lego v. Medley (3)]. The case bears close | 


analogy to, the class, of. cases i in which a defendant, who has pur- , 


chased a mortgage property at a tax-sale after the creation of the 


mortgage, claims that such tax-title entitles him to hold the. 
‘property free of the mortgage. It has been held that in such, 


cases the validity: of the tax-title and its effect upon the mortgage 
may be litigated, on the ground that the person who sets up such 
. a title, subsequent in. point of time to the’ mortgage, -does not, 
claim-under a stranger, but -in -effect claims an*interest in the 


equity of redemption: [see Cohen. v. - Solomon (4), Wilson v. 
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Famison (1), and Lyon v. Powell (2). If subsequently to the 
execution of the mortgage, the property has been sald and the 
purchaser has acquired a valid title to hold it free of the mortgage, 
the right of tlie mortgagee to appropriate the property to the 
satisfaction of his debt no longer exists ; thisis a question which 
can be investigated appropriately only in a mortgage suit. The 
mortgagee should, therefore, be permitted to bring the claimant 
béfore the Court for the purpose of determining whether his own 
rights have or have not been divested by the sale. If this was not 
done,there would be asubstantialimpedimentto the enforcement 
óf the mortgage, as no third person would purchase the property: 
at a fair price and assume the burden of a subsequent litigation 
With the prior purchaser. This view was taken by the Supreme 


. Court of the Untied States in Mendenhall v. Hall (3), in which 


it was held that when a mortgagee comes into Court, and asserts 
his rights as against a tax-sale of the mortgaged property, alleged 
by him to have been collusively made by the mortgagor and the 
purchaser to remove the mortgage lien, he may proceed .against 
both the purchaser and the mortgagor. [See also Hefner v. 
N. W. Mutual Life Insurance Co (4), in which it was held 
that although the holders of a prior adverse title ‘were not 
proper parties to a mortgage suit, yet where the whole title 
was in the mortgagor at the date of the mortgage, and a claimant 
dlleged that he had subsequently acquiréd title superior to that 
created by the mortgage, the owner of such alleged title was a 
proper, if not a necessary party toa foreclosure suit, in which it 


- would be competent to the Court to determine the validity or 
. invalidity of his title.] -I must consequently hold that the 


appellant was a proper party to the present suit. It must also bé 
further held, that even if he was not a proper party, it was not 
competent to the appellant to take the. objection at the present 
stage of the proceedings. No objection was taken by him to the 
frame of the suit in the Court of first instance ; he did not ask to 
be dismissed from the suit ; on the other hand, he accepted the» 
challenge of the- plaintiff, and after a trial on .the merits, suc- 
ceeded in obtaining a favorable decision from the Subordinate 
Judge. Upon appeal, the District Judge has taken a different 
view of the evidence. He cannot, because he has been' defeated, 
rightly ask for a reversal on the ground that the, issue was not 
triable in this gction. This view is supported by the decision of 
. (1) (1836) 36. Minn. 59 ; 1 Am. Bt. Rep.635. (8) (1880) 134 U. 8, 559, 

2) (1884) 78 Alabama 951. (4) (1887) 123 U. 8, 747. 
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this Court in Aare. Krishna v. Robert Watson & Co. (1), and was 
also indicated in my judgment in Jaggeswar v. Bhuban Mohan (2), 
which makes mention of some of the possible exceptions to the 
general rule. The question is not one of jurisdiction, but rather 
of the form of the litigation and the scope of its enquiry ; in 
other words, to use ‘the language of Mr. Justice Gray in Hefer 
v. N. W. Mutual. Life Insurance Co. (3) the question, whether 
this issue should be determined in the present suit to enforce the 
mortgage or in a separate action, was a question of multifarious- 
.ness or of convenience, affecting the discretion only and not the 
jurisdiction of the Court. J agree entirely with the observations 
of Sherwood, C. J. in Bensteck v. Cook (4), in which that learned 
Judgé remarked as follows: " Having assumed the rolé of being 
a proper and necessary party defendant, having pleaded to the 
merits, she cannot, after being cast in the suit, now change front, 
and insist that error occurred in making hera party defendant. 
‘Courts of justice cannot be trifled with'in this way. Parties 
litigant are no£ allowed to assume inconsistent positions in Court, 
to pláy fast and' loose, to blow hot and cold. Having elected to 
adopt a certain course of action, they will be confined. to that 
course which they adopt." Seealso Bigelow on Estoppel, 5th 
edition, p. 673 and 717. In my opinion, it is too late for the 
appellant to raise.any objection to the frame of the suit. It 
: follows, therefore, that the second ground taken on his behalf 
cannot be supported. i \ E 

The appeal consequently fails and must be dismissed with 
costs. 
- Rampini J.—I agree. . 
M.M.C.. E 2 Appeal dismissed, 

(1) (1901) 8 C. W. N. 365, : f 


(3) (1906) I L. R. 83 Calo. 425 ; 3 C. L 
(8) (1887) 128 U. 8. 747. (4) Aaa diy Missouri 178 ; 19 8. W. 642. 
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Present : Lord Davey, Lord Robertson, Sir Andrew Scoble and 
"Sir Arthur Wilson. 
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Creditor and debtor, position of domination—Undue injfwence, urgent reed— 
Interest, inoreased, from date of bond — Penalisyj— Compensation, reasonable, 
in lieu of intevest—Oompound interest, excessive, if penal— Transfer. of 
Property Aot, Seos. 86, 88 — Interest until actual realization, rate of. 
Urgent need on the part ofa borrower does not of itself constitute a 

circumstance from which an inference of undue influence can be legitimately 

drawn. A creditor cannot be said to be placed in a position to dominate the 


* . will of his debtor, simply because.the latter is in urgent need of money. 


Dhanipal Das v. Raja Mancshar Bauhhsh Singh (1) distinguished. ates 

A stipulation for the payment of increased interest upon default, such 
Increased interest to run from the date ofthe bond and not merely from the © 
date of default, is a penalty. This does not, however, disentitle the mortgagee 
to the increased interest altogether The Court may, in its discretion, direct 
payment of reasonable compensation and may, as such compensation, allow the 
Increased interest, either from the date of default or from such subsequent date 
as the circumstances of the case may justify. š , 

Compound interest is in itself perfeotly legal, but com pod interest ata 
tate exceeding the rate of interest on the principal monyes being in excess of 
and outside the ordinary and usual stipulation, may well be regarded as in the 
nature of a penalty. 

’ Sections 86 and 88 of the Transfer of Prope Act do not require that 
interest at the contract rate shall be allowed until actual realization, Interest 
at the rate stipulated isto be nllowed up to the date fixed in the decree for 
repayment and interest at the Court rate is to be allowed upon the aggregate 
amount stated in the decree as due on the date mentioned therein. 

Rameswar Koer v. Syed Nawab Mehdi Hossein Khan (2) and Menores af 
Bharatpur v. Ram Kanno Doi (3) explained and distinguished, 

Achalabala Boss v^ Surendra Nath Dey (4) and Subbaraya Y. Ponnusami (5) 
approved, 


(1) (1906) 


L.eR, 88 88, 4 O. L, 3.1 ; I. L, R. 28 All. 570. 
(2) (1898) L. R. 25 
. B. 28 35; 


A. d 
. å. 179 
A. 86 ; I. L. R. 28 All. 181. : 
4) (1807) I. L. R. 24 Oal c. 766 (5) (1897) I. L. R. 21 Mad. 864. 
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Appeal by the widow and representative of the mortgagor, 
‘Defendant. 

Cross-appeal by the Plaintiffs mortgagees. 

Buit to enforce a mortgage. - 


The appeal and the cross-appeal were preferred against the 
decision of Rampini and Gupta JJ. dated the rath June, 1901, 
reported in I. L. R. 29 Calc. 43. . 


The judgment of the Judicial Committee was delivered by 


Lord Davey.—This case comes before their Lordships on appeal 
and cross-appeal. The questions between the parties arose in taking 
_ the accounts between mortgagor and mortgagee. The appellant 
in the principal appeal is the widow and representative of Raja 
Rameswar Pershad Narayan Singh, the mortgagor and original” 
Defendant. The mortgagees, who were plaintiffs in the suit, were 
the respondents to the principal appeal and the appellants in 
the cross-appeal. í 

The object of the suit was to enforce payment, by sale of 
the' niortgaged properties, of sums of money owing on two mort- 
gage bonds dated respectively.the roth June, 1888 and the sth 
June, 189r. By the earlier bond, the principal sum secured 
was Rs. 4,35,000, with interest at the rate of 14 annas per cent. 
per mensem, equivalent to 10j per cent. per annum, and by the 
first condition of the bond it was agreed, that the interest should 
be paid every six months, and in case of default the mortgagee 
should pay interest on interest, at the rate of Re. 1-8 annas per 
cent. per mensem (equivalent to 18 per ‘cent. per annum ) ; and 
if the amount of interest be not paid within the year, interest 
on the aforesaid amount of the loan should run at the rate of 
Re. 1 per cent. per mensem (equivalent to 12 per cent. per 
annum) from the date of execution of the bond till the day of 
payment. f 
» The principal sum secured- by the bond of the 1 sth June, 
1891 was Rs. 165,000, made up as follows : (1) amount due for 
interest undér the first bond ; (2) amount due for principal and 
interest. under an intermediate bond dated the 22nd February, 
1889 ; and (3) a further sum stated to have been ¢hen advanced. 
. Thestipulations:as to the interest and compound interest are 
similar to those in the first bond, except that the rate of interest 
on the principal money was “12 annas 'per cent. per mensem 
iristead of “14 annas. 

Various points were e raised by the mortgagor in his statement 
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of defence and in all sixteen issues were settled. The only points, 
however, discussed in the argument of the principal appeal 
before their Lordships were (1) that both bonds were obtained 
from the mortgagor by undue influence within the meaning of 
section 16 of the Indian Contract Act, 1872, as'amended by 
Act VI of 1899, section 2 ; (2) that a sum of Rs. 8,700 retained 
by the mortgagees out of the principal sum secured by the first 
mortgage by way of commission, and a similar sum of Rs. 3,300 
retained out of the principal sum secured by the second 
mortgage ought not to be allowed to them; (3) that the 
additional interest charged in both bonds, both by increase of the 
general rate and by the increased rate of the compound interest 
on default of payment of interest was a penalty within the 
meaning of section 74 of the Indian Contract Act, as 
amended by Act VI‘ of 1899, section 4, and ought not to be 
allowed. 

There is no evidence of any actual exercise of undue in- 
fluence by the mortgagees or of any special circumstances from 
which an inference of undue influence could be legitimately 
drawn, except that the mortgagor was in urgent need of money. 
The learned counsel for the appellant argued that the mort- 
gagees were thereby placed in a position “to dominate the . will” 
of the mortgagor, and cited a recent decision of. this Board ; 
Dhanipal Das v. Raja Maneshar Bakhsh Singh (1). In that case, 
however, the borrower was “a disqualified proprietor” under the 
Oudh Land Revenue Act 1876, and his estate was under the 
management of the Court of Wards, and it was on that.ground 
that their Lordships held that the borrower^ was under a.pecüliar 
disability, and the position of the parties wassuch that the lender was 
‘in a position to dominate his will." There is nothing of that kind 
in the present case, and their Lordships are not prepared to hold 
that urgent need of money on the part of the borrower will of 
itself place the parties in that position. : . 

It is not denied that the two sums of Rs. 8,700 and Rs. 3,300 
were in fact retained by the mortgagees for commission, and the 
substantial defence was that it was done with the mortgagor’s 
knowledge and consent at the respective times of the transactién. 
In the Courts below these sums wete treated as items in .two ; 
larger sums which it was alleged had not come to the Raja’s 
hands and ought not, therefore, td be debited to him. "The other 
items in these larger sums appear to have found their way in 

"(1) (1906) L R.38, I.A 118; I. L. R, 28-AI. 570; 40, L. J. 1 
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part to the hands of one Jai Krishen, a relative of the mortgagees, 
and an old gomashta, Kuerji Dichhit either directly or as pur- 
chase moneys for goods sold by them to the Raja, and as to 
the rest to the hands of the mortgagor's own servants. The Subor- 
dinate Judge held that the plaintiffs (the mortgagees) had no 
hand in these transactions and that this extortion could not be 
laid at their door. And indeed it is hard to see how the mort- 
gagees could be charged with money paid in the nature of 
douceurs or bribes to persons who (it was said) had great influence 
over them and had to be propitiated. This part of the case was 
not: pressed upon their Lordships’ attention, But the Subordinate 
Judge held that the mortgagor ought to be credited with 
the two sums of Rs. 8,700 and Rs. 3,300 retained by the mort- 
gagees as commission, but not with the interest on the Rs. 8,7060 
which was allowed without objection on the settlement prior , to 
the execution of the second bond. 

. The learned Judges of the High Court dealt. with ihe viole 
of the deductions from the principal moneys together.” oak 
say :— 

There TEN we think, be ihe slightest doubt « -on the 

evidence that the defendant understood perfectly well that the 
two sums of Rs. 35,000 and Rs. 20,000 out of the considerations 
ofthe two bonds were kept back in payment of the carriage and 
horses, the kinkhab cloth, and commission to the plaintiffs, and 
however reluctant to agree ‘to this being dome, yet he did 
agree to these sums being retained and disposed of in these ways, 
and did consciously and knowing admit the receipt of the full 
consideration of the two bonds." 
. And after a very full and careful analysis of the evidence, in 
the course of which they justly observed that the evidence on the 
defendant's (the mortgagor’s) side was most significant, they. 
summed up their conclusion thus :— 

- “There are, therefore, we think, no grounds npon which he 
“can now, years after the bonds were executed, be allowed to turn 
round and say he did not receive the full amounts of the con- 
sideration for these bonds." 8 

. Their Lordships have examined the evidence for themselves, 
but do not find it necessary to say more than that they agree with 
the statement of the learned Judges as to the effect of it. Not 
without some reluctance they are constrained also to a 
the conclusion of the High Court on this point. i 

. „The “ explanation ” to section 74 of the Contract: Act as 
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amended says that "a stipulátion for increased interest from the 
date of default may be a stipulation by way of penalty.” The 
Indian Courts have invariably. held that where (as in the present 
ease) the stipulation is retrospective, and the increased interest 
runs from the date of the bond and not merely from the. date of 
default, it is always to be considered a penalty, because an addi- 
tional money payment in that case becomes immediately payable 
by the mortgagor. Their Lordships accept that view of the 
Statute, and it is unnecessary to discuss under what circumstances 
increased -interest running only from default should or should not 
be considered a stipulation by way of penalty. 'The principal 
appellant (the mortgagor) argues that the increàsed interest ought, 
therefore, to be disallowed altogether. But this is not what the 
Statute prescribes. It directs that the party complaining of the 
breach shall receive from the party who has broken the contract 
reasonable compensation not exceeding the amount of the penalty 
stipulated for. The High Court (agreeing so far with the Subor- 
dinate Judge):has given compensation at the same rate as the 
mortgagor agreed to pay as increased interest, but (differing in 
this respect from the Subordinate Judge) has nót allowed such 
intere&t.to run from the- respective dates of the bonds." The 
learned. Judges: observe that at the date of the execution of the 
second borid there was a settlement of accounts as regards the 
interest due on the first bond, and simple nterest only was then 
calculated, and the amount was included in the principal of the 
second bond They treat ‘this as a waiver of the compound 
interest, and any claim for increased interest to that date, and 
they, therefore, hold that the increased interest by way of compen- 
sation on the first bond should run only from the date of execu- 
tion of the second bond, and that on the second bond should run 
only: from the date of default of that bond. Their Lordships see no 
reason to differ from the concurrent judgment of the Courts 
below, so far as concerns the rate of the increased interest payable. 
by way of compensation, and they think the High Court has. 
come to a right decision as to the dates from which such increased 
interest should run. 

"Their Lordships also agree with the High Court on the ques- 
tion as to the hfgher rate at which compound interest was to rün. 
Compound interest is in itself perfeetly legal, but compound 


interest at a rate exceeding the råte of interest on the principal 


moneys, beirig in excess of and -outside the: ordinary and usual 
stipulation, may well be regarded--as in tlie nature of a penalty. 
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As, however, the mortgagees have already been at least sufficiently 
compensated for the default by the increased rate of interest 
allowed them, their Lordships think that the High Court has 
taken a reasonable course in allowing compound interest at the 
Same rate only as that at which simple interest was stipulated for 
on the bond. 

The decree passed by the High Court is dated 13th June 
and was signed on the 17th June, 1901. It is in the form provided 
by sections 86 and 88 of the Transfer of Property Act, 1882, the 
day fixed for redemption being the 17th September, 1907, and in 
default of payment of the aggregate amount found to be due 
on that day into Court, it provides for payment of simple interest 
on such aggregate amount at the rate of six per cent. per annum 
from the 17th September, 1901, until realization. 

The point argued on the cross-appeal was that interest ought 
to have been allowed at the rate stipulated in the bonds with 
(it is assumed) compound interest from the fixed day until actual 
realization. The learned counsel referred to the provisions 
contained in sections 86 and 88 of the Transfer of Property 
Act, and relied in support of his argument on the language 
used by Lord Hobhouse in delivering the judgment of this 
Board in the case of Rameswar Koer v. Syed Nawab Mehdi 
Hossein Khan (1). 

The decree is in accordance with the directions contained in 
Rules of Court made by the Calcutta High Court under the power 
for that purpose conferred on the Court by section 104 of the 
` Transfer of Property Act, as well as in Rules of an earlier date, 
and with the uniform practice of that Court. This appears from 
an instructive note by Mr. Belchambers, the Registrar of the 
Court, appended to the report of Achkalabala Bose vw. Surendra 
Nath Dey, (2). The samé practice has been followed by the 
Madras High Court in Subbaraya v. Ponuusamt Nadar (3). 

Their Lordships have carefully examined the case cited by 
Mr. Cohen, Rameswar Koer v. Syed Nawab Mehdi Hossein Khan (1), 
and are satisfied that the question which is now before them was 
not before the Board or present to the mind of Lord Hobhouse. 
It was an appeal by the mortgagor from a decreg of the High 
Court of Calcutta, which had directed payment of interest at 
I2 per cent. per annum (being the mortgage rate) from the date 


(10) (1898) L, R. 26 T, A, 179 ; I. I. R. 26 Calo. 39. 
(2) (1897)1. L R..24-Calo, 766. - (8) (1897). I, L. B, 3] Mad, 86£. 
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P. 0. of the institution of the suit to the date fixed by the Subordinate ' 
1908. Judgefor the repayment of. principal and interest, bit contained. 
Bani Sundar Koer 20 direction for payment of interest after that date, And the 
v point argued was that interest from the date of the suit should -be 


Bai Sham Kishen- 
at 4 per cent, only, as had been directed by the Subordinate: _ 


: and 
Bal piam Kishen ` Judge, instead of 12 per cent, allowed by the High Court, The” 
Bani Sundar Koer mortgagee did not appeal. The passage in the a ia 2 
Lord Davey. P. 182) which is relied on is as follows :— 
um “ The High Court founded their order on sections 86 and 88 
of the Transfer of Property Act, which indicate clearly enough: 
that the ordinary decree ina suit of this’ kind, should direct. 
accounts allowing the rate of interest provided by the mortgage 
up to the date of realization,” 
The expression “up to the date of realization” may have 
: been used per zucuriam, or it may have meant " the day fixed for . 
realization,” as in fact it seems to have been understood by the 
reporter of the case in the Indian Law Reports as expressed in 
his marginal note (26 Calc. 39). Their-Lordships cannot have 
intended to say, that sections 86 and 88 of the Transfer of Property 
Act indicate that interest at the mortgage rate should be paid up. 
to the time of actual payment of the mortgage money. fo ‘the : 
mortgagee. These sections contain no direction for interest 
beyond the day to be fixed by the Court up to which: the account 
is directed to be taken, and in fact, the whole difficulty on which 
there has been so much controversy has arisen from that circum- 
stance, It is enough to say, that the question as to the rate of 
interest (if any) to be allowed after the fixed day until actual 
realization was not before the Board, and the case is: BOR. an 
authority on that question. ` f is 
In the subsequent case of 7Ze Mahárajah of Bhóraibur: v. 
Rani Kanno Dei (1), the appeal was on the construction of an 
obscurely. worded decree, the decision of which was considered to 
turn on the question whether, according to the true construction 
of section 88,any interest could be allowed by the Court 'after 
the fixed day. Their Lordships held that section 88 did hot 
preclude the payment ‘of such interest, but it was not necessary 
for them to degide at what rate such interest should be allowed. 
It may, however, be observed that the rate allowed by the Court 
below (which their Lordships held on the construction of the 
decree to be applicable to the period after the fixed day) was 6 per. 
‘cent. per annum only, and not.the mortgage rate, and the decision 
t5. (I) 0900 L, R, 38 I, A. 86; LL, 33 AILISL 0o 
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of their Lordships Was based mainly on “the universality of the P.O 
‘long established practice, its continuance for years after the 1906. 
Transfer of Property Act was passed, the manifest justice of it," pani Sundar Koer 


and “the lack of any apparent reason- for upsetting it.” » 
In the ‘present ‘case, their Lordships have no hesitation in 
“expressing their concurrence with the High Court of Calcutta, s 
not only in allowing interest after the fixed day, but also in allow- « Rani Sundar Koer, 
ing interest at the-Court rate and not at the mortgage rate. They , Lord Davey. 
think that the scheme and intention of the Transfer of Property - "eT 
Act was that a general account should be taken once for all, aud 
an aggregate amount be stated in the decree for principal, interest, 
and costs due on a fixed day, and that after the expiration of that 
day,if the property should not be redeemed, the matter should 
pass from the domain of contract to that of judgment, and the 
3 rights of the mortgagee should thenceforth depend, not on the E 
contents of his bond, but on the directions in the decree. It will 
be observed that according to the practice explained by the 
Registrar, which has been followed in this case, the interest is 
allowed on the aggregate sum, and not merely on the principal . 
money, and this is right if ‘the mortgagee is treated as a decree- 
holder or judgment creditor, but would be wrong, if the right to 
the interest depended on the terms of the mortgage bond. After 
the decision of this Board last cited, it is immaterial to inquire into 
the source of the power in the Court to allow such interest. The 
words of section 209 of the Civil Procedure Code are large enough 
to include the case of asum of money payable to the plaintiff 
out of a fund, and it may be that the Legislature considered that 
the power of the Court to allow interest after the fixed day was 
sufficiently provided or preserved by that section, the two Acts 
being contemporary. Or it may be said that the provisions of the 
. ‘Transfer of Property Act'are not exhaustive and were not intended 
to overrule the established practice. The directions for payment 
„tothe parties contained in section 88 cannot be read literally, 
because section 94 contemplates a final adjustment and provides 
for payment of subsequent costs, and there is nothing in the Act 
which precludes the subsequent interest also being taken into, 
account as decided in the Maharajah of Bharatpur's case, From 
the form in which that case came before the Board, it was 
unnecessary to decide at what rate subsequent interest should be 
allowed, but the reasons given.in the judgment in that case appear 
to their.Lordships to be equally cogent for the interest being at - 
the Court rate. . ; 2 
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Their Eeniships will, therefore, humbly advise His Majesty 
that the appeal and cross-appeal be both dismissed. It is im- 
possible, in a case like this, ‘to adjust the payment of costs with 
mathematical accuracy, but as the greater part of the expenses 
have been incurred on the principal appeal, their ‘Lordships 
think that justice will be done by directing the principal - 
appellant to pay to the cross-appellants, one-half of their costs 
of the consolidated UE and making no further order as 
to costs. A 


M. K. M. l Appeal dismissed. 
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Present : Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble, 


. and Sir Arthur Wilson. 
RANI CHANDRA KUNWAR aas RANI CHANDELI P. C. 
v. 1908. 
CHAUDHRI NARPAT SINGH AND OTHERS December, 14. 
AND : a 
RANI CHANDRA KUNWAR aiias RANI CHANDELI 
v. 


RAJA MAKUND SINGH. 
[ON APPEAL FROM THE HiGH COURT AT ALLAHABAD.] 


Hindu | Law—Adoption— Pleadings—Tssues— Ecidence— Proof, burden of— 
Admission— Estoppel, 


Under the Hindu law, a boy who has been adopted, ceases by virtue of 
that adoption, to beregarded as the son of his natural father, and becomes, for 
the purpose of inheritance or succession, the son of his adoptive father. 


Where in the course of the litigation in the Court of the Subordinate 
Judge, the defendant at an early stage, without protest or objection on the part 
of the plaintiffs, made the case that M had been adopted by K, and deeds under 
the hands of M and his natural father, containing express statements to that 
effect, were given in evidence by the defendant, and evidence was given by and 
on behalf of M to explain away the admission contained in these instruments, 
and no suggestion was made on behalf of the plaintiffs that they were taken by 
surprise, and no application made that the pleadings should be amended or a 
new igsue framed :  - ; 


Heid, that although a definite issue should have been framed upon the 
question of adoption, and the matter thus put beyond all controversy, still as 
there was no ground for the suggestion, that the plaintiffs were not fully 
informed that the question of adoption would be raised, it was most undesirable . 
at this stage to frame a new fssue on the point and submit it for trial to the 
Subordinate Judge, 


As against the party making an admission, what the party himself admita 
to be true, may reasonably be presumed to beso. Nodoubt,in a case where 
the defendant is not a party to the deeds containing the admission, and there is, 

"therefore, no estoppel, the party making the admission may give evidence to 
rebut this presumption, but unless and until that is satisfactorily done, the 
fact admitted must be taken to be established. 


Slatterie v. Pooley (1), Heane v. Rogers (2), Newton v. Liddiard (8), 
Dis-parte Morgan, In re Simpson (4) and Trinidad AsphaWe Oo. v. Coryat (5) 
referred to and followed. 


(1) (1840) 6 M, & W. 664. + (8) (1848) 12 Q. B. 926. 
(2) (1829) 9 B. & O, 577. (4) (1876) 2 Ch. D. 72. 
(5) (1896) A. C. 587. 
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P. C. ` Appeal by the Defendant. 
1995. Suit for possession of certain zemindary property’. 
Konwaz alias Rani - The material facts will appear from the judgment. 
Chanae The judgment of the Judicial Committee was delivered by 
ar ae Lord Atkinson.—The two suits out of which these consoli- 
M dated appeals arise were brought to recover from the appellant 
Kunwar alias Rani possession of certain zemindari property, consisting of villages 
Chandeli 


" and gardens situate in the district of Budaun. 
Raja Makund Singh, In one of these suits (No. 129 of 1899) Raja Makund Singh 
ED was the sole plaintiff, while in the second (No. 128 of 1899), 
certain persons to whom it was alleged, he had purported to sell 
and convey the property sought to be recovered in that suit, were 
the plaintiffs, and Makund Singh was joined as a fro forma 
. , defendant. The evidence was taken in the second of these suits, 
‘but as the questions arising in both suits were practically identical, 
they were tried together and the evidence taken in one was, by 
„arrangement between the parties, treated as having been taken 


de: in both and used for the purposes of both. 
The property in dispute formerly belonged to Raja Sher 
` "Singh, a Raja of the State of Jaipur, who died many years ago, 


‘and in the events which have happened, came by descent to Raja 
.Partab Singh, his grandson, who died on the 26th of July 1898, 
Jeaving his widow him surviving. She is still alive. Raja Partab 
Singh was the youngest of three brothers. Both his elder 
«brothers: predeceased him. The eldest, Kishun Singh, the 
zgurvivor of the two, died in 1873. At that date, Partab Singh 
‘was 48 years old. The plaintiff Makund Singh claimed to be 
'the lawfully begotten son of Partab Singh, and to have inherite 
"from his father the property sought to be recovered in the twd 
actions. This was the sole title on which he ‘relied. His ago 
„was disputed, the defendants asserting that he was Io years old 
in 1873, and the plaintiffs, that he was then 13 years of age. 
. Several defences were filed in both suits, in which it was allege* 
*(àmongst other things) that Partab Singh was not the father of 
Makund Singh. Upon these pleadings, certain issues were framed, 
“with the first of which their Lordships have alone to deal, since 
‘it isthat on wRich the decisions appealed Hom were alone rested, 
This first issue ran as follows :— 
“Ts Raja, Partab Singh a son, of Jud Kunwar, and is Raja 
Makund Singh a son of Raja Partab Singh." 
It was found, and is not now disputed, that Partab Singh was 
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the son of Pran Kunwar, the eldest daughter of Raja Sher Singh. 
It is upon the second branch of the issue that the controversy 
in the case arises. The Judges of the High Court have found 
that Partab Singh was the natural father of Makund Singh, and 
their Lordships see no reason to disturb their finding on that 
point. Under the Hindu law, however, a man who has been 
adopted ceases by virtue of that adoption to be regarded as the 
son of his natural father, and becomes for the purpose of inheri- 
tance or succession the son of his adoptive father. And accord- 
ingly in the course of the litigation in the Court of the 
Subordinate Judge, the defendant at an early stage, without 
protest or objection on the part of the plaintiffs, made the case 
that Makund Singh had been adopted by Kishun Singh. Deeds 
under the hands of Makund Singh and his father Partab Singh 
containing express statements to that effect were given in 
evidence by the defendant. Questions directed more or less 


pointedly to the matter were addressed to the plaintiffs’ witnesses.’ 


Evidence was given by and on behalf of Makund Singh to 
explain away the admissions contained in those instruments and 
to account, if possible, for the fact that on the death of Kishun 
Singh, Makund Singh had been put forward as his successor. No. 
suggestion was made on behalf of the plaintiffs, that they were 


taken by surprise. No application was made that the pleadings 


should be amended, a new issue framed, or the hearing adjourned. 
In order that the plaintiffs should succeed in these cases, it was 
essential that it should be found in their favour (1) that Makund 
Singh was the natural son of Partab Singh, and (2) that he had 
not been adopted by Kishun Singh. From the passage in the 
judgment of the Subordinate Judge (at the foot of page 98 in the 
second Record of Proceedings), it is quite clear that he considered 
that both these questions were before him for decision. His 
words were : ' 

“The plaintiffs must then produce unimpeachable evidence 
4o prove their allegation that Raja Mukund Singh is a son 
of Raja Partab Singh, and, if so, he had not ceased to be so 
by having been adopted by Raja Kishun Singh." 
. Hedoes not appear, however, to have come to a definite 
decision on either of these points, but merely ta,have arrived at 
the conclusion that the evidence before him did not amount to 
satisfactory proof that Makund Singh was the natural son of 
Partab Singh. The Judges of the High Court, on the other 
hand, found, as has already been stated, that Makund Singh was 


—— 
Rani Chandra 
Kunwar alias Rant 
Chandeli 


t. 
Chaudhri Narpat 
3i 
Rani Chandra 
Kunwar alias Rant 
Chandeli 
t. 
Raja Makund Singh 
Lord Athinson,- 


118 


P. C, 
1906, 
— 

Bani Ohandra 
Kunwar alias Rani 
handel 
v 
Ohaudhri Narpat 
Bingh 
and 
Rani Chandra 
Kunwar alias Rani 
Chandeli 
v, 

Raja Makund Singh, 
Lord Atkinson: 


THE CALCUTTA LAW JOURNAL, [Vor. V. 


the natural son of Partab Singh, and although they considered 
that “the question of adoption was never properly in issue 
between the parties,” yet on the assumption that it was, held— 

“That the defendant had wholly failed to satisfy the onus 
which lay upon her of proving the adoption.” It is to be regretted 
that a definite issue was not framed upon this point, and the matter 
thus put beyond all controversy. But that course never seems to 
have been suggested at any stage of the proceedings by any of 
the persons concerned. 

The suits were commenced on 23rd September 1899. On 
the 30th November 1899 and rst December 1899 respectively, 
the issues were framed. The cases came on hearing on the 30th 
November, 1900. The arguments were concluded on. the Ist 
December, 1900 and judgment was delivered and decrees pro- 
nounced by the Subordinate Judge on the 12th December. 
Evidence was taken by commission and the witnesses examined 
by interrogatories at Alwar on the 29th January, 1900, at Agra 
on the sth November, 1900, and the plaintiff Makund Singh 
at Delhi on the 16th October, 1900. Other witnesses were 
examined in the Court of the Subordinate Judge at the 
hearing. 

On the 30th November, 1899, there was filed in Court on 
behalf of the defendant a list of documents, one of which is 
described as a copy of a deed of gift dated the 25th of June, 
1892, duly executed by Partab Singh and Makund Singh, in 
which the latter is stated to be the * adopted son of Raja Kishun 
Singh, rats of Patan, in the Sewai Jaipur State.” And on the 
14th of May, 1900, a second list of documents was in like manner 
filed on behalf the defendant. One of the documents in this 
second list is described as a copy of a power of attorney, dated 
the roth of June, 1891, duly executed by Partab Singh and 
Makund Singh, in which the latter is similarly described, and in 
the body of the deed specifically stated to be the Ruler of Patan. 
The object for which the first document was to be given ins 
evidence was stated to be— 

“To prove that Makund Singh is not the son of Partab 
Singh, and that he did not mention himself in this document to 
be the son of Partab Singh." ee 

. And the object for which the second deed was proposed to 
be given in evidence was in like manner stated to be— 

“To show that Raja Makund Singh is the adopted son of Raja 
Kishun Singh, and that in this mu&htearnama (power of attorney) 
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Raja Makund Singh has described himself as the adopted son P. C. 

of Kishun Singh." 1908, 
There can be no ground, therefore, for the suggestion that Haut Chandra 

the plaintiffs were not fully informed that this question of adop- Kanwar paren gent 

tion would be raised, and that one, if not both, of these docu- 2. 

ments, would be relied upon to prove the admissions of Makund Chaudhri Narpat 


y g Singh 
Singh upon this question of adoption contained in them. This and 
: E Rani Chandra 
indeed was the only purpose for which they could have been Kunwar alias Rani 
given in evidence in these suits. One witness examined on Obandeli 


behalf of the plaintiffs, Gur Dhan Singhji, was, on the 29th of Raja Makund Singh. 
January, 1900, pointedly cross-examined as to this deed of gift. Lord Atkinson. 

On the 16th of October, 1900, many months afterwards, — 
Makund Singh was himself examined by interrogatories. In the 
seventh interrogatory he is asked— 

* What relation do you bear to Raja Kishun Singh, and how "ug 
did you receive his property ?” 

_ Answer :—' Raja Kishun Singh was my Taya (father's elder 
brother) On his death he left no descendant, and his property 
devolved on my father, As my father was an old man, he of ait 
his own accord installed me on the gaddi of the nyasat.” 

And on cross-examination he deposed— 

“ Raja Kishun Singh died in '3o Sambat. The title of Raja 
held by bim was received by me. This title has not been given 
by any one. It isa hereditary one. After (the death of) Raja 
Kishun Singh, I was installed on the gadd# with the consent of 
my father. Before this Jamna Lal, pleader, examined me by 
means of commission. Istated in that depositjon that after the 
death of Kishun Singh I received his estate by right of inheri- 
tance, i. e., it came to my family. By this statement, I meant 
that my father received it, and that I received it with his consent. 
I do not remember now whether I stated in that deposition that 
Raja Partab Singh installed me." 

To the pleader of the plaintif .—"I was not asked plainly 
whether that property was received by Partab Singh or by me.” 

On the sth December, 1900, after the arguments in the case 
had concluded and before judgment was delivered, the pleaders 
of the plaintiffs made an application to the Court of the Subor- 
diĝate Judge that the reason given in the argument why Makund 
Singh described himself in the deed of gift and power of attorney 
as the adopted son of Kishun Singh should be reduced into 
writing and recorded, that reason being that—'the Patan Raj 
was in the name of Raja Kishun Singh, that Raja Makund Singh 
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was mentioned as his adopted son, so that he might be installed 

on the raj gaddi, and that at the time of installationga nasrana : 
(present) is paid to the Jaipur Raj as a token of mourning. After 

the death of Kishun Singh, Makund Singh was installed on the: 
gaddi to make a saving in the payment of the zazrana, for once 

it would have tó be paid at the time of installation of Raja 

Pratap Singh after the death of Raja Kishun Singh, and again 

at the time of installation of Makund Singh after the death of 

Raja Partab Singh. As Makund Singh was proclaimed an adopt- 

ed son at the time of installation, he was written as such in the 

documents." 

This was accordingly done, but no proof whatever was given 
that the custom of giving #asrana on the occasion of installa- 
tions to raj gaddi prevailed in the State of Jaipur, or that a. 
nasrana had, in fact, been- paid on the occasion of Makund 
Singh's installation. Moreover, this explanation put forward at 
the last moment was not alluded to, directly or indirectly, by 
any of the witnesses examined in the case, and is quite inconsis- 
tent with the evidence of Makund Singh himself above set forth. 
Jt is, in addition, the second explanation, not the first, and is in 
direct conflict with that which preceded it. The first explanation 
is deposed to by more than one of the witnesses examined 
on behalf of the plaintiffs, but is set forth more fully in 
the evidence of Pandit Ram Kumar, who was examined at 
Agra on the sth November, 1900, than in that of any others. 
In answerto the seventh interrogatory addressed to him, he 
deposed— 

* Maharaja Partab Singh had a right of inheritance after 
the death of Raja Kishun Singh. But he subsequently thought 
that as he was advanced in years he might perhaps also die. This - 
led him to give the whole of the property to Makund Singh. 
Makund Singh was the managing member of the families of 
Raja Kishun Singh and Partab Singh. There was no other 
managing member. It was for this reason that the property was 
given to him." 

As at the date of Kishun Singh's death, Partab Singh was 
only 48 years of age and Makund Singh at most 13 and possibly 
only 1o years ef age, this explanation was not only incredible but 
absurd. It was, therefore, not unnaturally deemed advisable to 
suggest another. And accordingly the economical reason—the 
desire to escape a double tax, the^giving of sa2rana twice over— 
was at the last moment put forward in argument and subsequently 
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_ solemnly recorded. On the materials before their Lordships the 
broad and uhidisputed facts of these cases appear to be— 

(1) That the plaintiff Makund Singh more than once under 
his hand and seal stated that he was the adopted son of Kishun 
Singh, which statement was in effect an admission that he had 
` no title to the lands he sought to recover in these actions. 

(2) That at the death of Kishun Singh, Makund Singh was 
treated as the former's adopted son, and in that character; and by 
that right, installed on the Raj Gaddi. 

(3) That, according to the evidence of three at least of the 
plaintiffs’ witnesses, on the death of Kishun Singh, Makund 
Singh entered into the possession and enjoyment of the former's 
property. 

(4) That two different and inconsistent explanations have 
been put forward by the plaintiffs to account for the admission 

contained in the deeds, as wellas for the action taken by the 
parties concerned after the death of Kishun Singh ; one of which 
explanations is absurd and the other, in its most important 
parts, unproven. 

The learned Chief Jásticei in his judgment points out that 
the burden of proving that the adoption relied upon took place, 
rests on the defendant, That is undoubtedly so, but it is difficult 
-to conceive how she could, as against Makund Singh—Przma facie 
at all events-discharge that burden more effectually. than by 
proving his.solemn' statement under hand and seal that it did 
take.place. The proof of this admission shifts the burden, 
because, as against the party making it, as Baron Parke says in 
Slatterte v. Pooley (1), “what a party himself admits to be true 
may reasonably be presumed to be so.” No doubt, in a case such 
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as this, where the defendant is not a party to the deeds, and there . 


is, therefore, no estoppel, the party making the admission may 
give evidence to rebut this presumption, but unless and until that 
is satisfactorily done, the fact admitted must be taken to be 
‘established. The law upon the point is clear. In Heane v. 
Rogers (2), Bayley J. in delivering the judgment of the Court 
lays it down that— 
“There is no doubt but that the express admissions of a 
patty to the suit, or admissions implied from hi$ conduct, are 
evidence, and strong evidence against him, but we think he is at 
liberty to prove that such admissions were mistaken or were 
untrue, and is not estopped or concluded by them unless another 


(1) (1840) 6 M, & W. 664 at 669, — (2) (1829) 9 B. & C. 577 at, 586, 
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person has been induced by them to alter his condition. ` Iù such 
a case the party is estopped from disputing their truth as against l 
that person (and those claiming under him) and that transaction, 
but as to third parties he is not bound." 

In Newton v. Liddiard (1), Lord Denman approved and. 
adopted this statement of the law, and Ex parte Morgan, In re` 
Simpson (2) and Trinidad Asphalte Company v. Coryat (3), in effect 
ilustrate the same principle. There is here no suggestion of 
mistake. And the question for the decision of their Lordships in 
effect resolves itself into this: has Makund Singh proved satis- 
factorily that the admissions contained in the deeds to which he 
was a party are untrue in fact ? In the opinion of their Lordships 
that question must be answered in the negative. Their Lordships 
must, therefore, hold that on the materials before them, the title 
of the plaintiffs to recover has been disproved. Mr. Ross, on 
behalf of the plaintiffs, earnestly pressed that a specific issue on 
this questiori of adoption might now be framed and submitted 
for trial to the Subordinate Judge. Their Lordships consider 
that, as matters now stand, this would be a most undesirable 
course, and they are unable to adopt it. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeals should be allowed, the decrees of the High 


-Court set aside with costs, and the decrees of the Subordinate 
' Judge dismissing the actions restored. 


The respondents must pay the costs of the appeals. 
M. E. M. i Appeals allowed, 


(1) (1848) 12 Q. B, 926, (2) (1876) 2 Oh, D. 72 at, 89. 
(3) (1896) A. C. 587. 
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Present : Lord Davey, Lord Robertson, Sir Andrew Scoble and 
: Sir Arthur Wilson. 


BOMANJEE COWASJEE 
v. 
.THE CHIEF JUDGE AND JUDGES OF THE CHIEF 
COURT OF LOWER BURMA. 


[ON APPEAL FROM THE CHIEF COURT or LOWER BurMa.] 


Advooate—Professional misconduct—Ecidence, admissibility of-—Admission— 
Probabilitics—Indian Evidence Act, Seo. 155, ol. (8). 


C, an advocate, was called upon to shew cause why he should not be 
dismissed or suspended for gross professional misconduct, the allegation against 
him being that he had advised his client to attempt to bribe a witness, The 
client was examined asa witnesa, but no admission was elicited from him, that 
the advocate had advised him to bribe any witness, and in fact, he explicitly 
denied it ; two other witnesses were examined, and they were allowed to state 
the particulars of conversations which took place between themselves and the 
said client on different occasions, and the Chief Court, relying upon the ad- 
missions made by the client during such conversations, dismissed the advocate 
from his office: 


Held, that the evidence given by the two witnesses was inadmissible for 
the purpose for which it was used, or as against the advocate. Even if it was 
admissible for the purpose of impeaching the credit of the client-witness under 
section 155, clause (3) of the Indian Evidence Act, it might prove that the said 
client was an unreliable witness who said one thing one day and another thing 
another day, and tend to discredit his sworn statement, but it would not prove 
the truth of his unaworn statement or make it evidence against a third person. 


Appeal by.an: Advocate. 


' Proceedings for dismissing or suspending an advocate from 
his office. i 


The material facts appear from the judgment. l 
The judgment of the Judicial Committee was delivered by l 


Lord Davey.—This is an appeal from an order, dated the 
21st March 1906, of the Chief Court of Lower Burma, by which 
erder the appellant was dismissed from his office as an advocate 
of that Court. 

The appellant was called to the Bar by the Honourable 
Society of Lincoln's Inn on the r7th November 1891, having 
previously been admitted as an attorney of the ‘Calcutta High 
Court in 1879, and from, the year 1881 was an advocate of the 
Court of the Recorder of Rangoon until the establishment of 
the Chief Court of Lower Burma, and from that date he has 
been an advocate of the last-named Court, : . m 
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-.:;On the gth March 1906, the appellant was served with an 
order of the Chief Court whereby he was called upon to show 
cause why he should not be dismissed or suspended from his 
office as advocate of the Court, in the event of two charges. 
which had been framed by the Court, or either of them, being 
found to be true. 

These charges were as follows :— 

I. “That you, whilst employed as an advocate for the 
prosecution of Maung E. Maung and others charged with having 
abducted Mah Noo, the daughter of Maung Ohn Ghine,, 
C. I. E. and his wife, Mah Yeik, having been made aware that 
some letters had been received by members of Maung Ohn 
Ghine's family which purported to be Mah Noo's, advised the 
family to-say nothing about such letters having been received, 
and designedly withheld from the police and from Mr. Eddis, 
the senior advocate conducting the prosecution, the fact that sucli 
letters had been received, and you were thereby guilty of gross 
professional misconduct." 

2. “That you, whilst the trial of the said Maung E. Maung 
and others was proceeding at the First Criminal Sessions of this 
Court i in this year, and when you were acting as one of the advo- 
cates for the prosecution, suggested or hinted to the said Maung 
'Ohn Ghine that he should influence or attempt to influence 
‘Mr. Hardless, a professing expert in handwriting, by improper 
means in order that Mr. Hardless might.be induced to express 
opinions favourable to the prosecution's case in connection-with 
certain letters produced during the course of the said case, and 
you were thereby guilty of gross professional misconduct." 

The circumstances in which these charges came to be made 
against the appellant were shortly as follows. The appellant had : 
been engaged as junior counsel with another advocate (Mr. Eddis) 
tó conduct the prosecution of certain persons charged with 
the abduction of a girl named Mah Noo, daughter of -one 
Ohn Ghine, both in the Magistrate’s Court and at the trial at 
the Criminal Sessions. Ohn Ghine was absent from Burma 
when the' prosecution was commenced, and returned on the 17th 
August: 1905, while the case was pending in the Magistrate's 
Court. A daf or two previously, some member of the family 
informed thé appellant that letters, purporting to come from 
: Mah. Noo had been received by her mother. And the appellant 
said they would go into them on Ohn Ghine's arrival, which he 
‘was told was expected in two days. After his arrival the letters 


y 


Vor. V.] PRIVY COUNDIL. ^ ° = 


were at once handed to the Commissioner of Police. This was 
the substratum of fact on which the first charge was founded. 


During the trial in the Sessions Court, which took place in Bomani 


February 1906, certain other letters purporting to have been 


ease was one of voluntary elopement and not abduction, were 
produced for the defence. Mr. Hardless, whó is described in 
the judgement of the Chief Court as “ the Government of India 
expert in handwriting," happened to be in Rangoon, and was 
asked by the Commissioner of Police to give evidence as to £he 
genuineness of these letters. Ohn. Ghine was under the im- 
pression (without, it should be said, the slightest apparent 
foundation) that Mr. Hardless had been or would be bribed by: 
the other side, and more than once pressed his fears upon both 
Mr. Eddis and the appellant. As they were going into Court 
on Friday, 2nd February, the appellant said something to 
Mr. Eddis which conveyed to his mind the impression that 
the appellant had advised Ohn Ghineto bribe Mr. Hardless. 
Mr. Eddis did not profess to remember the words used by the 
appellant, but was certain that the appellant went on tó say that 
he had never.advised a client to do such a thing before, but in 
this case he thought it necessary. This hurried conversation was 
the foundation of.the second charge. 

The learned Judges held, that it had not been proved that 
the appellant was guilty of the first charge. The evidence given 
in support of this charge is not directly material on the second 
charge, but it is not unimportant as showing a certain inexactness 
in Mr. Eddi’s memory of spoken words, and a tendency in his 
mind to give a colour to words used in conversation which they 


`. do not necessarily bear. For example, Mr. Eddis stated in his 


evidence that he told Mr. McDonell, the Commissioner of 
Police, that ‘‘ Cowasjee had known about the letters all the time,” 
and this was confirmed by McDonnell: But Mr. Eddis admitted 
that he had not asked the appellant -how long he had known 
about them, and. made no inquiries from him at all. at anytime 
as to when he got them. And the fact (as proved) was that the 
appellant had known of the existence of-the letters only two 
days before they. were produced: i Ver xiu m 

On thé second charge, Mr. Eddis was soliabor ted. by: Mr. 
Lentaigne, his partner, Mr. Clifton, an assistant in his office, and 
Mr. McDonnell, who severally Stated that Mr. Eddis had on the 
same day repeated tó them his impression of the effect of his 
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conversation with the appellant. 'This evidence was admissible 
under the Indian Evidence Act (Section 157), but it only tends to 
support the credibility of Mr. Eddis, and does not carry the 
matter any further on the real issue, whether the appellant did in 
fact advise Ohn Ghine to bribe Mr. Hardless. : 

The appellant's story is thus stated in his evidence in chief :— 

^] never had any conversation with Mr. Eddis in the Bar 
Library with regard to bribing Mr. Hardless. I had conversation 
with him in his own chambers, and also in the corridor of this 
Court with regard to Hardless. Mr. McDonnell was then stand- 
ing with his hand on the railing of the passage leading to the 
lavatory. The conversation in Mr. Eddis’ chambers was on the ` 
previous day. In his chambers, I told Mr. Eddis that Ohn Ghine 
told me that the defence were trying to bribe Hardless, and 
that Ohn Ghine wanted me to get the Commissioner of Police to 
set a watch on Hardless, and that I had told Ohn Ghine that this 
was impossible for me to do unless there was some tangible proof 
of attempts being made by the defence. I did not on that occa- 
sion say anything to the effect that I would advise Ohn Ghine 
to bribe Hardless. Mr. Eddis told me on that occasion that Ohn 
Ghine had also spoken to him on the subject. From what has 
transpired in Court during this inquiry, I am inclined to think the 
conversation in the corridor was on the Friday. When I wrote 
my explanation, I was in doubt whether it was on the Friday 
or on the Monday. When I came to Court that day, I mét 
Ohn Ghine, who told me that we had done nothingin the matter, 
and Hardless had been got over and was going to give evidence 
against the prosecution. I said, I did not believe it. He insisted 
that this information was reliable. Before that, I had told him 
that ifthe bribery had taken place he would not have the means 
of knowing it. When he insisted, I lost my temper to a certain 
extent, and said that “If the other side could have done that, you 
could have done it too." I then went and got my gown and went 
down-stairs to the Original Civil Court, where I had something 
todo. When I came up, I met Mr. Eddis at the top of the stairs 
as he was coming out of the Bar Library, and I told him all that 
had happened between me and Ohn Ghine. While we were 
finishing the eonversation, the Court gong sounded and we béth 
went to the Sessions Court. WhenI was talking to Ohn. Ghine 
in the corridor before going down-stairs, I did not see either Mr, 
Eddis or Mr. McDonnell near by. *I spoke to Ohn Ghine near the 
Jury room. - I did not take Mr. Eddis aside. Ispoke to him: as 
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one advocate would speak to another about a delicate matter. I 
never on that occasion or at any time said to Mr. Eddis that I had 
never done such a thing before, but I had advised Ohn Ghine to 
bribe Hardless, as I thought in that case it was necessary. In the 
Sessions Court, Mr. Eddis said to me. “ This is a serious matter. 
You ought to speak to Mg. Ohn Ghine and tell him that there 
ought to be nothing of the kind in -this case.” I laughed and 
said ‘Mg. Ohn Ghine is not such a fool as to misunderstand me.’ 
That was all that passed between me and Mr. Eddis on that occa- 
sion. J never heard anything more about the matter until Mr. 
Giles spoke to me on the 27th February. Mr. Eddis never referr- 
ed to the matter again to my hearing. I have no recollection of 
having used the words, “ The bargain is not yet closed or com- 
pleted.” I could not have used such words, because my informa- 
tion was definite that Hardless had been bribed, and that he was 
going to give evidence against the prosecution. Ohn Ghine told 
me definitely that Hardless had been bribed, and he insisted that 
his information was reliable." 

Mr. Eddis’ account of the conversation in Court was as 
follows :— 

* When we got into Court, I said that nothing of the kind he 
had just told me could possibly be allowed, and he must tell Ohn 
Ghine so. The case was then going on, and to the best of my 

. knowledge I was standing up examining a witness. He made no 
reply." 

It is, of course, quite possible that under these circumstances, 
when Mr. Eddis’ attention was engrossed in the examination of a 
witness he may not have heard the appellant's reply, or it may 
have failed to attract his attention. 

The occasion and supposed effect of the statement alleged to 
have been made by the appellant, that “the bargain is not yet 
completed,” is veiled in some obscurity. It is put by McDonnell 
in a previous conversation between the appellant, Mr. Eddis and 
himself on the same morning, Friday, the 2nd February, and that 
is confirmed by Mr. Eddis in his examination-in-chief. 

" "There was a rumour flying about, that Hardless’ evidence 
would be in favour of the defence, and I cannot purport to give 
the whole of what occured, but Cowasjee said, i$ that was so, 
Hardless must have been bribed, and then went on to use these 
words, '' The bargain, however, is not yet completed," 

In his cross-examination “he enlarges the statement into 

- * the bargain is not yet completed. I do not say that Hardlessis 
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bribed ; the ‘bargain is not complete." The appellant denies 
having made the statement at any time. No very definite meaning 
can be attached to the words, which, however appear to refer.to the. 
apprehended action of Ohn Ghine's opponents. "And their Lord- 
ships do not attach any weight to them for the present purpose. 
"Ihe Government Advocate in support of the case against 
the appellant called Ohn Ghine. After a few questions, the 
answers to which the learned counsel considered unsatisfactory, 
he obtained leave to treat Ohn Ghine as a hostile witness and 
cross-examine him. But no admission was elicited from the 
witness that the appéllant: had advised him to bribe Hardless, 


. and in fact he explicitly denied it. The Court expressed the 


opinion: that Ohn Ghine was a witness in whom they could 
place no reliance. 

: -Even before. Ohn Ghine's examination, when there was no. 
question of discrediting him, Mr. Eddis,in answer to questions 
from 'the-Chief Judge, had stated the particulars of interviews 
he had with Ohn Ghine in the absence of the appellant, and. 
repeated statements then made. to him by Ohn Ghine. ‘And 
after Ohn Ghine had been examined, the Government. Advocate 
wert himself into the witness box and was allowed to state the 
particulars of. a long conversation between Ohn Ghine and 
himself... The learned Judges in their judgment say :—" The 
only. reliable evidence as to what Mr. Cowasjee said to Ohn 
Ghine in the corridor on the morning of 2nd February is the 
statement of Mr. 'Eddis as to what Ohn Ghine admitted to him 
in the tiffin interval.” 

"[heir Lordships are of opinion that the evidence given by 
Mr. Eddis and by the Government Advocate was inadmissible 
for the. purpose for which it was used, or as against the appellant. 
Evenif it was admissible for the purpose of impeaching the 
credit of the witness under section 15 5 (3) of the Indian Evidence 
Act, what would it prove? It might prove that Ohn Ghine was 
unreliable witness, who said one thing one day and another thing 
another day; and tend to discredit his sworn statement, but it 
would not prove the truth of his unsworn statement or make 
it evidence against a third person. Ohn Ghine was questioned 
by. the -Government Advocate as to what he had said to Mr. Eddis, 
but -he -adhered to his statement that “the hint" of which 
Mr. Eddis had spoken was a hint to have Mr. Hardless watched, and 
that the appellant had never adviséd him or hinted to him to have 
Mr. Hardtess ` bribed. It appears that - he did. in fact take 
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measures to have Hardless watched. Their Lordships are disposed 
to agree that Ohn Ghine's evidence cannot be implicity relied on. 
On the other hand, they cannot accept Mr. Eddis’ statement of his 
conversation with Ohn iGhine as admissible evidence against the 
appellant. But, in saying so, they think it fair to the appellant, to 
say that the words attributed to Ohn Ghine by Mr. Eddis appear 
to them capable of a different construction from that put upon 
them by the learned Judges. 

There is, therefore, no direct evidence that the appellant in 
fact advised Ohn Ghine to attempt to bribe Hardless, and the 
only evidence in support of the second charge against the 
appellant which has to be considered is Mr. Eddis’ report of (1) a 
hurried conversation lasting some half minute, as to the greater 
part of which he cannot remember the words used, and as to the 
‘rest of which the words deposed to are innocent or otherwise 
according to the context, and (2) a whispered conversation 
between two barristers in Court, whilst one of them was on his 
legs examining a witness, Their Lordships are of opinion that 
such evidence is quite insufficient to support the grave charge 
made against the appellant. 

In a case of this kind, it is permisssble for Judges of fact to 
consider the probabilities. It is improbable, that a man of the 
appellant's experience could suppose that a witness like Mr. 
Hardless, was amenable to be bribed to give false testimony, or 
not have known that any attempt to influence, him in that way 
would recoil on him who made it. It is yet more improbable 
that a man in the appellant's professional position would imperil 
-his whole future in such a manner or for such a purpose. And 
it is almost impossible to believe that if he did so, he would at 
once go and tell it to a leading European Advocate, and that too 
in a public place where he.might be over-heard. 

Mr. Eddis does not seem at first to have taken so serious-a 
view: of the matter as he afterwards did. His continuing to 
conduct the abduction case with the appellant may be explained 
by bis unwillingness to inflict an injury on his client, but it is 
difficult to understand why, believing all he did about the 
appellant, he appeared in another case with him as his leader on 
thé following 23rd February. . 

For these reasons, their Lordships thought it their duty, as 
stated on the 14th November, humbly to advise His Majesty that 
the order appealed from be reversed, and that the appellant, Mr. 
-Bomanjee Cowasjee be restored to his office as an advocate of 
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the Chief Court of Lower Burma, as from the 21st March 1906: 
The appellant very properly does not ask for any tosts of this 
appeal. 


M. K. M. Appeal allowed. 


Present : Lord Davey, Lord Robertson, Str Andrew Scoble and 
Sty Arthur Wilson. 


IN THE MATTER OF THE APPEAL OF 
S. B. SARBADHICARY. 
[On APPEAL FROM THE HicH Court AT ALLAHABAD.] 


Advocate—Profassional misconduct—Rules af Court —Jurisdiotion— Constitu- 
tion of Benoh— Letters. Patent, Beos. 7 and 8— Libel, publication of— 
Reasonable canse—Bar, independence of. 


Any Barrister admitted by the Chief Justice and the Judges of the High 
Court at Allahabad as an advocate of the said Court, becomes thereupon subject 
to the disciplinary jurisdiction of the said Court, 


The High Court at Allahabad has jurisdiction to deal with an advocate for 
alleged misconduct inspite of his being a member of tho English Bar. 

Under the rules of the Court, a charge against an advocate in respect of 
any misconduct shall be heard and decided by a Bench of three Judges, Rule 
197 is limited only to cases in which the Chief Justice and the Judges may for 
good cause and without charge or trial, suspend or remove from the Roll of the 
Oourt any advocate of the Court, 


B, an advocate, published in a periodical of which he was both the editor 
and publisher, an article which was a libel reflecting upon the Judges of the 
High Court in their judicial capacity andin reference to their conduct [n the 
discharge of their public duties : 


Held, that the publication of this libel constituted a contempt of Court 
which might have been dealt with by the High Court ina summary manner 
by fine or imprisonment or both. 


Sections 7 and 8 of the Letters Patent have given a wide discretion to the 
High Court in India in regard to the exercise of their disciplinary authority 
over the advocates of the Court. The rules of the Allahabad High Court 
indicate the precautions taken by the Court itself to secure, that the powers 
shall not be used caprictously or oppressively, and there is no reason to apprehend, 
that the just independence of the Bar runs any risk of being impaired by 
its exercise, s F 

It is essential to the proper administration of justice, that unwarrantable 
attacks should not be made with impunity upon Judges in their publio capacity, 
and ina case in which a contempt of Ovurt is committed by an advocate in a 
matter concerning himself personally in his professional character, and the 


contempt in whióh'he is found guilty is committed in the. attempt to vindicate 
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his professional conduct in a publication for which he is solely responsible, such 


publication constitutes “reasonable cause" for the suspension of an advocate 


from practice under the powers conferred by the Letters Patent. 
Jn re Wallace (1) distinguished. 


Appeal by an Advocate. 


Proceeding for dismissing or suspending an advocate from 
his office. 


The material facts appear from the judgment. 
The judgment of the Judicial Committee was delivered by 


Sir Andrew Scoble.—The petitioner in this case, Mr. Sashi 
Bhushan Sarbadhicary, is a barrister of Gray's Inn, and,an 
advocate of the High Court of Judicature at Allahabad ; and he 
complains of an order of that Court whereby he was suspended 
from practice in that Court for a period of four years from the 
sth July 1906, for “gross misconduct.” The grounds of his 
appeal are nine in number, and as two of them relate to the 
competency of the Court to make the order, it will be convenient 
to dispose of them in the first instance. 

The first objection is that the Court “ had no jurisdiction to 
deal with the applicant for alleged misconduct, he being a member 
of the English Bar." 

In the opinion of their Lordships, this objection is untenable. 
By section 7 of the Letters Patent by which it was established, 
the High Court is authorized and empowered, " to approve, admit, 
and enrol such and so many advocates...as to the said High 
Court shall *seem meet,” and by section 8, the High Court is 
empowered "to make rules for the qualification and admission of 
proper persons to be advocates... ......and to remove or to suspend 
from practice on reasonable cause, the said advocates." By Rule 
180 of the Court, "any barrister of England or Ireland, and any 
member of the Faculty of advocates in Scotland may present an 
application for his admission to the Roll of Advocates of the 
"Court" ; and on compliance with certian conditions specified in 
Rule 181 may, under Rule 182, if “the Chief Justice and Judges 
then present in Allahabad ” think fit, be admitted as an advocate 
of the Court. It is clear, therefore, that any barrister so admitted 
becomes thereupon subject to the disciplinary jurisdiction of the 
Court. 

The second beon taken by Mr. Sarbadhicary is that 
the Court which dealt with the charge against him was not 


(1) (1866) L. R; 1 P. O. 283, i5 
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properly constituted under the Rules of the Court. Rule 2' 


provides that— " 


“A charge against an advocate...... in respect of any miscon- 
duct for which such person may be suspended or dismissed from 
practice... ... shall be heard and decided by a Bench of three 
Judges. Such Bench may, at the hearing, refer the matter for 
disposal to a Bench consisting of five Judges." 

If this rule applies, there is no doubt that the Court which’ 
heard and disposed of Mr. Sarbadhicary's case was properly cons- 
tituted, for it consisted of three Judges. But Mr. Sarbadhicary 
contends that, under Rule 197, which provides that "the Chief 
Justice and Judges present for the time being in Allahabad may, 
for good cause appearing to them, by an order in writing under 
the seal of the Court, suspend or remove from the Rolls of the 
Court any advocate............ »' he was entitled to have his case 
heard by a Bench of five Judges, as that number were then 
present in Allahabad. The learned Judges who heard the case, 
and before whom this objection was raised, say that Rule 197 
provides for cases in which the Chief Justice and Judges may 
for good cause, and without charge or trial, suspend or remove 
from the Roll of the Court any advocate of the Court.” And 
their Lordships see no reason why they should reject this explana- ` 
tion. An advocate convicted of a criminal offence might properly 
be suspended or removed from practice under this Rule without 
further charge or trial. In their Lordships’ opinion, this objec- 
tion also fails. 

The facts of the case lie within a very short compass. On 
the 19th April 1906, Mr. Sarbadhicary was conducting a criminal 
case before Mr. Justice Richards, when, to use the petitioner's 
own language— 

“An altercation happened between the honourable gentle- 
man and the counsel about the administration of the oath 
to the accused by the Magistrate who tried them. The 
counsel was backed by two depositions of the two accused 
ess They were showed to the Judge (who) wanted to assail 
the counsel, but the latter, relying on his own innocence, stated, 
aS... ev. had the copies, he was not the least to blame. The Judge 
was angry, antl said, " Why did the counsel assail the Court 
below”? The counsel stated that, before the files reached, the 
copies were the only source of his information, and sat. The 
Judge asked the counsel to be polite; and counsel applied (to) 
the: Judge for the same favour. The Judge remarked, he should 
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not be answered back. The Judge thereupon angrily said, ‘sit 
down.’ n 9 

In an affidavit filed in this matter, Mr. Sarbadhicary says, 
the words used were “Hold your tongue.” But whatever the 
words used, Mr. Sarbadhicary says he was "greatly affected” by 
them, and sent the Judge a notice that "he would be legally 
proceeded against, both civilly and criminally, on the expiration 
of two months." Before this period expired, on the 1st June 
1906, Mr. Sarbadhicary published in a. periodical called ' Zhe 
Cochrane, of which he is both the editor and publisher, an 
article which has given rise to the ordér of suspension of 
which he now complains. ; 


' There is no doubt, that the article in question was a libel 


reflecting not only upon Mr. Justice Richards. but other Judges 
of the High Court in their judicial capacity and in reference to 
their conduct in the discharge of their public duties. There: is 
also no doubt, that the publication of this libel constituted a con- 
tempt of Court which might have been dealt with by the High 
Court in a summary manner, by fine or imprisonment, or both. 
The only question which their Lordships have to consider is, 
whether the publication of such a libel constitutes ‘reasonable 
cause’ for the suspension of an advocate from practice under the 
power conferred by the Letters Patent. i ; 
Their Lordships will not attempt to give a definition of 
“ reasonable cause” or to lay down any rule for the interpreta- 
tion of the Letters Patent in this respect. Every case must 
depend on its own circumstances. It is obvious, that the intention 
of the Crown was to give a wide discretion to the High Court 
in India in regard to the exercise of this disciplinary authourity. 
The Rules of the Court, to which reference has been made, indi- 
cate the precautions taken.by the Court itself to secure that the 
powers shall not be used capriciously or oppressively, and there 
is no reasson to apprehend that-the just independence of the 
Bar runs any risk of being impaired by its exercise. On the 
other hand, it is essential to the proper administration of justice, 
that unwarrantable attacks should not be made with impunity 
upon Judges in their public capacity ; and, having regard to the 
fact, that in this case, a contempt of Court wis undoubtedly 
committed (and, as the evidence shows, mot for the first’ 
time) by an advocate in matter concerning ‘himself personally 
in his professional character, "their Lordships agree with the. 


conclusion at which the Judges of the High Court arrived, 
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and that there was ‘reasonable cause" for the order which 
they made. ; 

Among other grounds of objection to the order; Mr. Sarba- 
dhicary endeavoured to draw a distinction between “his capacity 
as an advocate and his capacity as an editor," cited the case of 
In re Wallace (1) asan authority in support of his argument. 
But that was an entirely different case from the present. In 
delivering judgment, Lord Westbury (at p. 294) says :— 

“Tt was an offence.........committed by an individual in his 
capacity of a suitor in respect of his supposed rights as a suitor, 
and of an imaginary injury done to him as a suitor, and it had 
no connection whatever with his professional character, or any 
thing done by him professionally, either as an advocate or an 
attorney." 

Here the whole controversy arose from the misbehaviour of 
Mr. Sarbadhicary as an advocate conducting a case before the 
Court, and the contempt of which he was properly found guilty, 
was committed in the attempt to vindicate his professional 
conduct in a publication for which he was solely responsible. 

Their Lordships will say nothing as to the character of the 
libel, or as to the extent of the punishment awarded. They 
will humbly advise His Majesty to dismiss the appeal. 


M. K. M. Appeal dismissed. 
(1) (1866) L. R. 1. P. O. 288. $ 


Present: Lord Davey, Lord Robertson, Str Andrew Scoble and 
Sir Arthur Wilson. 


SHAHAR BANOO 
v. 
AGA MAHOMED JAFFER BINDANEEM AND OTHERS. 


[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA.] 


, Mahomedan law— Will—Mutwali, woman—Duties—Spiritual naturoe— Trustee- 
ship, right to— Consent, deoree— Construction, 


Under the Mahomedan law, there is no legal prohibition against a woman 
holding a mutwaliship, when the trust by its nature involves no spiritual duties, 
guch as a woman cannot properly discharge in person or by deputy. 

One who is not a Mahomedan and a fortiori one who is so, but who follows 
-a sect, not orthodax according to the standard of the settlor, is not disqualffled 
by law for the post of mutwali, 

Under the terms of a consent deoree, it Was decreed, that the old trustee 
should retire and that a new trustee besappointed in his place by the Ohief 
Court of Lower Burma, preference in such appointment being given to the 
lineal descendant of the settlor, 
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' + Held, that in construing the consent decree, account should be taken of P. 0. 

what the previeusly existing rights of the parties under the Mahomedan law 1908. 

were. But that in a case like the present, in which the founder has not pres- ed 

cribed any line of devolution, his lineal descendants do not possess an absolute Shahar Barioo 

right to the trusteeship. Aga Mahomed Jafecr 
Appeal by the Plaintiff. Bindaneem, 


Ruit for the removal of a trustee. 
The material facts appear from the judgment. 
The judgment of the Judicial Committee was delivered by 


Sir Arthur Wilson.—Hajee Ahmed Bindaneem, a Shiah 
Mohammedan, died in 1882, leaving a will by which he devoted 
the one third of his estate of which he was capable of disposing, 
to religious and charitable purposes. The testator left six sons 
and one daughter, of whom the eldest was a son, Mohomed 
Jaffer, the first respondent, and the second a daughter, Shahar 
Banoo, the appellant. In his will, the testator said, “ I appoint 
my obedient son Aga Mahomed Jaffer Bindaneem my legal 
executor. And the superintendence of all the affairs relating to 
the heritage and the sools is entrusted to Aga Ahmed Ispahani.” 

He further said :— 

5. “The furniture, such as lamps, utensils for cooking, 
carpets, silver alams, silver sarfosh, and all the articles belonging 
to the Emambara, shall not be the subject of inheritance, and 
shall be used by the executor in performance of fazradari 
rites," . 

6. “The executor shall, after taking possession, with the 
information of the Nazir, of the soos, purchase therewith (in the) 
share market any good property or Government paper, and shall 
out of the income thereof, spend Rs. 1,000 during the first ten 
days of Mohurrum every year, in accordance with the custom in 
vogue, in performance of the /aziadari and distribution of food 
in connection with the Emambara. The expenses that are to be 
preferred to all the expenses to be met out of the income of the 
said property, are those of sending money to Kerbela or Holy 
Najaf and engaging naib (proxy) on remuneration for the per- 
formance of prayer and fasting in my stead for the omissions 
dusing sixty years of my age; provided these be done through 
any mujatahid. And next to these*are the expenses of engaging 
natb for visiting Khana-e-khoda (House of God), the holy shrine 
of the Prophet and those of*Imams (who guided people in the 
right path) and for visiting the shrine of Raza (on whom may 
God send His thousand blessings). Next to these are the ex- 
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penses of heirs and nearest relatives, if they stand in need, or 
the expenses of repairing mosques or performance bf /astadart 
on the nights preceding Friday, and distributing food, and feed- 
ing travellers, to the possible extent”. 

Mahomed Jaffer obtained probate of the will, and carried on 
the administration of the estate until 1897. In that year the 
present appellant and other members of the family, who are or 
were parties to the present appeal, brought a suit in the Court 
of. the Recorder of Rangoon against Mahomed Jaffer, in which 
they charged him with certain breaches of trust. They asked 
that the trustee should be removed from his office, and that a 
Nazir should be appointed. 

In 1898, the Recorder of Rangoon made his decree, by which . 
he refused to remove the trustee from his office, but directed him 
to keep proper trust accounts for the future. Against that decree 
an appeal was brought, in accordance with the law then in force, 
to the High Court at Calcutta. While the case was before that 
Court, a compromise was arrived at, in accordance with which à 
decree was passed on the 13th May 1902, by which it was decreed 
that Mahomed Jaffer should retire from the trusteeship, “ and 
that a new trustee be appointed in his place by the Chief Court 
of Lower Burma, preference in such appointment being given to 
the lineal descendants of the settlor.” 

. Upon that, the case went back to the Chief Court in 
Rangoon, and was disposed of in the first instance by Chitty, J. 
At that stage of the case, several different members of the 
family claimed to be entitled to the trusteeship, but of those 
claims it is only necessary, for the purpose of the present appeal, 
to notice that put forward on behalf of the now appellant, the 
principal plaintiff in the suit. Her case was, that as the next in 
seniority, after the retiring trustee, of the children of the testator, 
she was entitled to be appointed trustee or mutawalli of the 
endowment. Two specific objections to her appointment were 
raised ; first, that as a woman, she was disqualified from carrying 
out the trusts ; secondly, that being a member of the Babee sect, 
she was excluded from the trusteeship of an orthodox Shiah 
endowment. 

The learntd Judge overruled these -objections, and appointed 
the lady to the position which she sought. An appeal against 
that order was heard before the Chief Judge and Bigge, J. 
Those learned Judges agreed with Chitty J., in thinking that 
theré is no legal prohibition against a woman holding a mutawalli- 
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ship when the trust, by its nature, involves no spiritual duties 
such as a Woman could not properly discharge in person or by 
deputy. And it appears to their Lordships that there is ample 
authority for that proposition. 

It was held secondly, in accordance with the view of the 
first Court, that, the objects of the trust do not seem to involve 
any duties of a spiritual nature such as taking part in or conduct- 
ing religious services or the like, and that they could be carried 
out by a deputy." "This proposition is perhaps not quite so clear 
as the first, the case seems to be rather close to theline. But 
for the purpose of the present judgment, their Lordships assume 
the view taken in Burma to be correct. 

The Court of appeal also agreed with the first Court in hold- 
ing that one who is not a Mohammedan, and a fortior? one who is 
$0, but who follows a sect not orthodox according to the standard 
of the settlor, is not disqualified by law for the post of mutawalli. 
The authority for this view is somewhat scanty, but for the 
purpose of the present judgment their Lordships assume it to 
be correct. 

But having conceded these points in favour of the now 
appellant, the learned J udges held that they did not necessarily 
conclude the case, but that the Court had still a discretion to 
exercise in the selection of a trustee. ^ In exercising that descrip- 
tion they took into account the nature of the duties imposed 
upon the trustee, the fact that the appellant, by reason of her sex, 
Could at best discharge many of her duties only by deputy, and 
the circumstance that the appellant is a Babee, and as such 
might take a less zealous interest in carrying on the religious 
observances of the Shiah School And in the result, the learned 
Judges set aside the order which nominated the appellant, and 
appointed as trustee one Aga Mahomed Sherazee, who appears 
to be a Shiah resident in Rangoon, not apparently a lineal 
descendant of the testator. Against that order, the present 
appeal has been brought. 
| On the argument of the appeal it was not disputed that the 
rights of the parties, as between themselves, are governed by the 
terms of the consent decree of the 13th May 1902, which direct- 
ed merely, that a new trustee should be appointed by the Chief 
Court, “ preference in such appointment being given to the lineal 
descendants of the settlor.” But it was said (and no doubt 
rightly) that, in construing that decree, account should be taken 
of what the previously existing rights of the parties under the 
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Mohammedan law were. And it was contended that under that- 
law, and therefore (it was said) under the consent decree, the 
appellant as the senior in order of the children of the testator, 
not being subject to any legal disqualification, had an absolute 
right to the trusteeship, and that the Court possessed no such 
descretion as it claimed to exercise. f 

Their Lordship's attention was called to the earlier texts 
bearing -upon the matter, which are few in number, and to the 
interpretation placed upon them by modern writers. The 
authorities seem to their Lordships to fall far short of establishing 
the absolute right of the lineal descendants of the founder of the 
endowment, in a case like the present, in which that founder has 
not prescribed any line of devolution. ‘ 

Their Lordships are of opinion, that a Court had a discretion 
to exercise in.the selection of a trustee, and that-the circums- 
tances by which the learned Judges were guided in the exercise 


"of that discretion, were matters proper for their consideration. 


Their Lordships see no reason to dissent from the conclusion 

arrived-at. They will humbly advise His Majesty that the appeal 

should be dismissed. ` 
The appellant will pay the costs. 


M. K. M. Appeal dismissed. 


& 





Present : Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble , 
and Sir Arthur Wilson. | 


GAJRAJMATI TEORAIN AND OTHERS 
v 


SAIYID AKBAR HUSAIN AND OTHERS. 
. [ON APPEAL FROM THE HiGH Court AT ALLAHABAD.] 


Civil Procedure Code (Aot XIV of 1888), Sec, 291.—Sale proclamation, non- 
publication of, irregularity—Sale, impeachment of—Substantial loss— 
Regular suit. " 
When a sale is stayed by an order of the 09: t, itis necessary under 

rection 291 of the Code of Civil Procedure, to issue a frosh proclamation when 
the stay of proceedings is 1emoved, and the omission to doso, is an irregularity 
within the meaning of the Code; in such a case, the only course open to the 
judgment-debtof isto object to the confirmation of the sale, and it i not 
competent for him to impeach the sale by regular suit. 


Appeal by the Plaintiff. 
Suit to set aside an execution sale. zu 
The material facts appear from the judgment. 


^ 
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~ The judgment of the Judicial Committee was delivered by 
Lord Macnaghten.—This is an appeal from a decree of the 


` High Court at Allahabad, reversing the decree of the Subordinate 


Judge, and dismissing, with costs, a regular suit brought for the 
purpose of annulling a sale in execution proceedings. 

The sale was held under a decree of the Subordinate Judge 
of Gorakhpur by the Collector of Basti. The sale proclamation 
was duly issued. The sale was fixed for the 20th of February 
1897. It was held on the 23rd, but before the Collector had 
finished the sales listed for the 20th. 

It appears that an order was made ex farte on the 11th of 
February 1897, by the Subordinate Judge of Gorakhpur staying 
the sale. On the 16th of February, the Collector of Basti, in 
obedience to this order, struck the proceedings off the pending 
file. However, on the 22nd, in consequence of notice received 
from the Court of the Subordinate Judge, from which it appeared 
that the order staying the sale had been set aside, the case was 
then brought forward, as the Collector notes, *' in continuation 
of the sale proceedings in other cases." The sale was commenced, 
but adjourned till the following day. (On the 23rd the decree- 
holders, who had leave to bid, purchased at the auction, the 
interest of the judgment debtors, and the sale was concluded in 
their favour, subject to confirmation by the Civil Court. 

On the application for confirmation, the jud gment debtors 
applied to have the sale annulled. The Subordinate Judge con- 


. firmed the sale, finding that although there were irregularities in 


the conduct of the sale, the judgment debtors had not sustained 
any damage. On appeal, the High Court at Allahabad connuned 
the decision of the Subordinate Judge. 

Then the judgement debtors brought this suit, The order 
committing the sale to the,Collector of Basti is not in evidence, 
nor does it appear clearly in what capacity the Collector sold, or 
‘on what grounds the order staying the sale was made, or on what 
ground it was revoked, or whether any notice was ever given to 
the public that the sale had been stayed, and that the case was 
for a time struck off the pending fle. It appears, however, to 
have been assumed in the present litigation, and their Lordships 
assume for the purpose of their judgment, that*the case came 


within Sec. 291 of the Code of Civil Procedure, and that when 
the stay of proceedings was removed, a fresh proclamation ought 


to have been issued in compliatice with the terms of that section. 


The Subordinate Judge held that, inasmuch as no fresh: 
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proclamation was issued, the sale was void, and therefore, he pro- 
nounced a decree in favour of the judgment debtors.¢ 

The Court of appeal, assuming that a fresh proclamation 
ought to have been issued, held that the omission was an irregu- 
larity which had involved no loss to the debtor; that the only 
course open to the judgment debtors was to object, as they did, 
to the confirmation of the sale, and that it was not competent 
for them to impeach the sale by regular suit. 

Their Lordships are of opinion that the decision of the High 
Court is perfectly right. The provisions of the Code of Civil 
Procedure are, in their opinion, clear on the point. Their Lord- 
ships will, therefore, humbly advise His Majesty that the appeal 
ought to be dismissed. The appellants will pay the costs of the 
appeal. ` 


M. K. M. Appeal dismissed. 


PRESENT : Lord Davey, Lord Robertson, Sir Andrew Scoble and 
Sir Arthur Wilson. 


JONNALAGADDA VENKAMMA AND ANOTHER 
3 i 


JONNALAGADDA SUBRAHMANIAM AND ANOTHER. 
[ON APPEAL FROM THE Hrem CounT AT Mapras.] 


Hindu law—Adoption, validity of—Consent of kinsmen— Misrepresentation— 
Independent judgment, exercise of. 

A Hindu widow, at the time of adopting a son, asserted that her husband 
had given her orally permission to take a boy in adoption. But atthe same 
time, as a second and corroborative authority, she obtained a deed of consent 
executed by some of her kinsmen, One of the. nearest -kiusmen, however, was 
not consulted and his consent was not procured, Ina suit brought by the 
nearest reversionary heirs, including one of the signatories to the deed of consent 
for a declaration, that the adoption was invaltd, on the ground that the widow 
had not the requisite consent of either the husband or of his kinsmen, both the 
Courts below held, that the widow had failed to establish that any permission 
to adopt was given by the husband : x 

Held, that the failure of the widow to prove the husband’s authority entered 
deeply into the question about the kinamen’s consent, as in obtaining such 
consent, she represented herself to have received her husband's authority ; and 
that such consent must be taken to have been given, not in the exercise of an 
independent judgment on the expediency of the proposed adoption, but rather 
as the ratification of what must be taken to be the non-existent authority of 
the deceased husband. i 


Held further, that the widow was not justified in omitting to ask for the 
consent of one of her nearest kinsmen, and the adoption was, therefore, invalid, 
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Appeal by the Defendants. 
Suit to set aside an adoption. 
The material facts appear from the judgment of the High 
Court, reported in I. L. R. 26 Mad. 627. 
The judgment of the Judicial Committee was delivered by 
Lord Robertson.—The question in this appeal is of the 
validity of the adoption of the second appellant by the ‘first 
appellant. That aform of adoption was gone through may be 
assumed ; but the first respondent has obtained the decree 
appealed against, which declares the nullity of that adoption, on 
the ground that the first appellant, who is the widow, had not the 
requisite consent of her deceased husband or of his kinsmen. 
The suit was brought in the District Court of Kistna ; and, 
in that Court, was dismissed with costs. This decree was reversed 
with costs by the High Court of Madras, on the 18th February 1903. 
The deceased Ramayya was a Brahman and was separate in 
estate from his kinsmen. He died without issue in 1881 ; and 
his widow, the first appellant, succeeded to his property. The 
respondents, who are cousins of the deceased, are the nearest 
reversionary heirs to the estate. They are divided brothers, the 
second respondent being the elder, and they are the nearest 
kinsmen of the deceased. The second respondent, before the 
alleged adoption, executed a deed purporting to authorise it, and 
certain remoter kinsmen also signed this deed. The first respon- 
dent was not asked for his consent and never gaveit. The alleged 
adoption took place on zoth April 1900. 
One of the most important facts in the case is, that the first 
appellant, the widow, at the time of the adoption and in her 
"defence to this action, asserted that her husband had before his 
death given her, orally, permission to take a boy in adoption. 
Both Courts have held that this has not been established in 
evidence. It is only as a second and corroborative authority, that 
the first appellant obtained the deed of consent which has been 
mentioned. This failure of the appellants to prove the husband's 
authority enters deeply into the question about the kinsmen's 
consent, forit cannot be disputed that the first appellant, in 
obtaining such consents asshe did, represented herself to have 
received her husband's authority. Accordingly tfie respondents 
rely not merely on the absence of the consent of one of the two 
nearest kinsmen, but on the consents actually obtained having 
been given, not in the exercise of an independent judgment, on 
yhe expediency of the proposed adoption, but rather as the ratifi- 
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` cation of what must now be taken to be the non-existept authority 


of the deceased husband. This is the view taken in the judgment 
appealed against, and in their Lordships’ opinion it is sound. 

It is unnecessary to re-state the law as to the persons whose 
authority is required for adoption, for the appellants’ case fails in 
the quality of the consents actually obtained. But -in their 
Lordships’ judgment, the appellants have failed to justify the 
widow in omitting to ask for the authority of a person holding 
so important a position in the family as did the first respondent, 
She defends herself by saying that she knew he would refuse ; 
but she is not entitled.to say so, and to consult him was essential 
to her obtaining the mind of the kinsmen on this family question. 
In truth, however, her conduct in this particular goes to prove, 
along with the other facts, that the mind of the kinsmen was not 
what she was in search of. The consent which she asked and 
obtained was ratification of the authority already given by the 
husband, for this is expressly stated in the written consents on 
which the appellants found. It is impossible for the appellants 
now to set up this as an independent ground of defence. Evenif - 
the first respondent had been consulted and had consented on the 
same footing as the others, there is absent from this adoption the 
independent approval of the natural advisers of the widow. But 
the failure to consult one of the two nearest kinsmen has not 
been justified. 

Their Lordships will humbly advise His Majesty that.this 
appeal ought to be dismissed. l 

' The respondents not having appeared, there will be no order 
as to costs. 


M. K, M. i Appeal dismissed. 
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Before Sir Francis W. Maclean, K. C. I. E., Chief Fustice and 
Mr. Fustice Mookerjee. 


PURSOTTUM BOSE AND OTHERS 
v 


KHETRA PRASAD BOSE AND OTHERS.* 


Chowkidari ohakran lands—Resumption by Government—Resettlement with 
zemindars— Settlement with putnidars—Putnidars, grant by, of a mokurrari 
lease to a person other than the former durputnidars—Putnidars, right of, 
to make suoh setilemani— Village Chowkidari Act (VI of 1870), Bec. 51— 

' Contraot between parties—Intontion as ewpressed therein — Construotion. 


` The provisions of section 61 of the Village Chowkidari Act (VI of 1870), 
while directing the transfer of the chowkidari chakran lands, save all contracts 
entered already with regard to those lands; and the Courts must look at the 
contract between the parties to see what the intention of the parties was, in 
regard to such lands, 

Where a contract between the putnidar and the durputnidar provided, “ that 
the chowkidars shall, when called upon, perform the work of the mouza in the 
same way as they have been performing (such) works from before for the 
chowkidari chakran lands, but if in the future, the Government on resuming the 
said lands settles them, then the putnidars shall havé the full power to take 
settlement of the same,” and as a matter of fact, Government resumed thé lands 
and made a settlement with the zemindar, who in turn settled them with the 
putnidar, and he again with a third person and not with the durputnidar : 

Held, (on a construction of the contract) that the contract contemplated the 
probability of Government resuming the lands, that the putnidar had the right 
to lease the resumed chakran lands to any person he thonght fit, that he was not 
bound to settle the same with the durputnidavs, and that the durputnidars had 
no right under the contract to insist upon a settlement of these landa with them. 

Appeal by Defendants 1 to 3. 

Suit for declaration of plaintiff's title as a mo£arart tenant 
to some resumed chowhdait chakran lands and for kas possession 
and mesne profits. 

The facts of the case material to this report appear from the 
judgment of the District Judge on appeal, which is as follows :— 

This suit arises out of proceedings under the cAow£iZart Act. 

` Defendant No. 4 is futnidar of Mouza Kanchandanga, defendants 
Nos. 1, 2 are durpuinidars of the same mouza : defendant No. 3 
is the chowkidar who held the service lands prior to resumption. 
Plaintiff claims to be a mokarart lessee of the land that used to 


e 
* Appeal from Appellate Decree No 1486 of 1904, against a decree of 
H. Walmsley Esq. Officiating District Judge of Burdwan, dated the 11th April 
1904, affirming that of Babu Krishna Kumar Sen, Munsiff of Kalna dated 
the 80th June 1903. 
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be chakran under the putnidar and defendant No. 5,is a tenant 
whom plaintiff has unsuccessfully tried to establish on the land. 
The zemindar is nota party ; it is admitted that the land was 
transferred to him in the regular way, and that he settled it with 
the $ufuidar. The question now fis whether the putnidar was 
bound to settle with the dur-puinidars, or was entitled to do, as 
plaintiff says he has done, namely, to pass over the dur-putnidar 
and grant a mokarar: lease to a third person. * * ° 

The potta granted by the zemindar to the putnidar is not on 
the record, so we do not know what contract existed between the 
zemindar and the putnidar in regard to the chakran lands. We 
only know that the j$u£nidar took settlement of the chakran 
lands after they have been transferred to the zemindar. The 
darpuint potta isa lengthy document and my attention has been 
drawn to the following passages as evidence of the, intention of 
the parties in regard to the chowkidart chakran lands. 

(1) In addition to the rent you will pay the road-cess and 
public works-cess ; and you will separately pay whatever is fixed 
as the road cess and public works-cess payable on the chowkidari 
salary lands. 

(2) The services which the chowkidars have all along been 
rendering for the chakran lands, they shall, when called upon, 
perform the work of the village, but if Government in the 
future resumes and settles the chakran lands, then the Bank (ft. e., 
the putnidar) shall have complete power to take settlement of it. 

Below this clause comes the recitation of the contents of the 
mouza,—Jja/kar, talkar, phalkar, etc., but there is no mention of 
the chowkidari chakran lands. _ 

These appear to be the only conditions set forth in the potta 
by which a conclusion can be reached. 

` The clause about the separate payment of the cesses fixed on 
the chakran lands does not seem to lead far. There is no evidence 
to shew what, in practice, has been the meaning of the word 
“| aleheda,’ or whether cess has been assessed on the chowhtdart 
lands. I think the respondent is very probably right in arguing 
from this clause that the chakran lands did not go with the village 
asa whole. 'Lhe recitation of the contents of the mouza seems 
to imply that the chakran lands were not included. But I do not 
think it is worth while to dwell'on tHese indefinite clauses. To 
my mind, the second clause is clear and conclusive. I take it to 
mean that the putnidar gave to the darputnidars the right to the 
éhowkidar’s services: that seems to me the natural meaning of the 


Vor. V.) - HIGH COURT. 


words, and I think that, under the circumstances of the case, the 
darjuinidar) and not the putnidar, would require the cAow&idars 
to help in collecting rent, and to maintain peace and order, as 
covenanted in the potta. But the fotta goes on to say, the Bank 
reserves the entire power to take settlement, should Government 
resume these lands. The construction that I have put upon the first 
half of the clause is necessary, to bring out the meaning of the 
second. The Bank seems to anticipate the principle laid down in 
Hari Narain Mozumdar v. Mukund Lal Mondal (Calcutta 
Weekly Notes, IV, page 814), and deliberately to reject it. In the 
clearest language, the potta declares that absolute power to takesettle- 
ment is vested in the Bank. The darputnidars maintain that this 
means only that the darpuinsdars cannot take settlement directly 
from the zemindar, but must do so through the putnidar. Such 
an interpretation makes the putnidar simply an intermediary 
between the zemindar and the darputuidar. But I am quite sure 
that shampurna kshamaía cannot mean that it must mean that 
the putnidar had the right to take settlement and dispose of the 
land as he thought fit, and that the dar-putnidar gave up all claim 
to have the lands settled with him. This is the interpretation 
which the learned Munsiff has put upon the clause, and it is the 
only one which I can regard as correct. I find, therefore, that the 
putnidar had the right to lease the resumed chakran lands to the 
plaintiff. 

The following portions of the durputnt patíah dated the 19th 
Assin 1289 are important as bearing on the question raised in this 
appeal :— 

Thereupon you submitted an application expressing your 
desire to take in darputnt settlement the mouza Kanchan- 
danga, No. 109 on the revenue-roll within the jurisdiction of 
Chowki Kulna, Division and Sub-Registry, Mundapur, Collec- 
torate and District Registry Burdwan. I, on receiving from you 
a sum of Rs. 360-6 annas, 18 gundas as selami (bonus) in cash, 
grant this permanent darjutni potta in respect of the said mouza 
at a yearly rental of Rs. 290-5 annas, 8 gundas, two hundred and 
ninety rupees, five annas and eight gundas, left after deduction of 
Rs. 30-0 annas, 114 gundas, remitted from and out of the hustoud 
(gross rental) of a total sum of Rs. 320-5 annas, 19? gundas ; you 
put in a &abuliat on getting the land and jama of the said mouza 
to your satisfaction. * * We de 

In addition to the rent fixed, you will pay the prevailing road 
and public works cesses, according to law, and you will separately 
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pay whatever is fixed as the road-cess and public works cess of 
the ckowkidari salary land. * * * * ' 

If any other tax is imposed by the Government, you will 
separately pay the same over and above the rent fixed; you will 
carry out the orders that may be made by the Government, for 
the mouza aforesaid. * * * * à 

You will keep intact the boundaries of the said mouza, such 

as (on reference to which) the Bank is in possesion of, you will 
not, on going beyond any beundary, include (any land) within 
some other mouza of your own, nor will you allow any body. else 
to doso. If you do so yourself or allow any body else to do so, 
the same shall be disallowed, and if the Bank incur any loss on 
account thereof, you will make good the said loss, and if you do 
not easily pay it, I will value the same by instituting a suit. If 
the Government intend to make any Railway, Tramway or any 
road, or bridge, etc., or to do any other work on any land within 
the said mouza, you will give up theland that may be declared 
for that purpose. If the Government pay the value of the land 
therefor, then the Bank will get the same. You will get rateable 
remission of rent for such land, from and out of the rent fixed. 
You will not be able to make any objection to the payment of the 
fixed rent, road-cess, public works cess, and the road and public 
works cess of the chowkidaré chakran land on the score of draught, 
inundation and loss, and to claim remission for rent on any ac- 
count at any time. You will have the power to enhance rent 
after assessment and measurement of the lands of the mouza 
aforesaid. The Bank will not be able to demand at any time, any 
sum in excess of the rent fixed in the potta, on account of increase 
in rent. The chowkidars shall, when called upon, perform the 
work of the mouza in the same way as they have been perform- 
ing (such) works from before for the chowktdari chakran lands, 
but if in the future, the Government on resuming the said lands 
settles them, then the Bank shall have the full power to take 
settlement of the same. You will not have (that power) yqu 
have, on making enquiries, taken to your satisfaction all the mal 
(rent-paying lands), the amicably settled (lands) and the lands 
resumed under Regulation II with jalkar, talkar, falkar, bil, 
jail, tanks, ponds, trees, etc., as well as the mal khamar lands 
exclusive of a quantity of 7 cottas, 2 chattaks of land bearing a 
rent of 3 annas, standing in the name of Johurruddy Sheik, 
comprised within the amicably settled lands. 

If.any additional jama is levied by the Government, you 
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wil pay rent in excess of the jama fixed for the durputni 
according fo law. 25 3 
Babu Nalini Ranjan Chatterjee for the Appellants. 


Babus Shyama Prasanna Mazumdar and Nagendra Nath 
Ghose for the Respondents. 


The following judgment was delivered by 


Maclean C. J.—I think the view taken by both the lower 
Courts is right. What we must look at is the contract between 
the parties. That contract is contained in the darputni pottah of 
the īgth Assin, 1289. There is no doubt that it wasa pottah 
granted in respect of the whole mouza, and there was a provision 
for the payment by the darputnidars of cesses in respect of the 
chowkidars chakran lands, and then comes this clause towards the 
end of the deed: “The chowkidars shall, when called upon, 
perform the work of the mouza in the same way as they have 


been performing (such) works from before for the cAow£rdari- 


chakran lands, but if in the future, the Government on resuming 
` the said lands settles them, then “the Bank” that is, the putni- 


dar shall have the full power to take settlement of the same.” 


That shows that the contract between the parties contemplates 
` the probability of Government resuming the lands. What has 
happened since, is, that the Government resumed the lands and 
made a settlement with the zemindar who in turn, settled them’ 
with the putnidar defendant No. 4, and he with the plaintiff. 
The darfutnidar, therefore, had no right under the contract to 
insist upon a settlement of these lands with himself. The appeal 
must, therefore, be dismissed with costs. 


MMC | . - Appeal dismissed: 
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Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 


CIVIL, ; MANINDRA CHANDRA NANDI 


19067. v. 


December, 7,14, 17,18.. THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


January, 7, 2 . 

Mine royaliy— Road-oess and Income taw, if leviable on the nat profits derived 
from mincs—Road- Coss Act (1X of 1880 B1C,), Ch. V., Secs. 5, 6, 72, 81— 
“ Annual met profits of mines,” meaning of—" Owner" of mines, meaning 
of —'" Owner" and “ occupier,” difference between—Return, notice to submit, 
on whom to be serred—Return, liability of both to submit—Road-cess and 
Tnoome tam illegally levied, suit for refund of—" Sources of income," 
meaning of—Income Taw Act (II of 1886), Secs. 4, 5—Bengal General 
Clauses Act (I of 1899, B. C.), See 14 (2)—Code of Civil Procedure 
(Act XIV of 1882), Seo. 424— Notice to Goverament— Waiver— Estoppel— 
Objection taken at a late stage, if permissible—Oonstruction and inter preta- 
tion of statutory provisions, mode of — Procedure— Double tacation, if legal, 


. Royalty realised by an owner on the coal raised from'his mines is “ income" 
within the meaning of section 4 of the Income Tax Act (II of 1880), and is not, 
exempted from the operation of section 4 by reason of the exceptions specified 
in section 6 of the Act ; and, as income, it is liable to be assessed with Income tax, 

ae Seoretary of State v. Scoble (1), Scoble v. Secretary of State (2) referred to 
and explained. 

Foley v. Fletoher (8) distinguished. 

Umed Rasul Shaha v. Anath Bandhu Chowanuri (4) explained and 
distinguished. 

Per Rampini J,—The word “ owner" in section 72 of the Road-cess Act ax 
of 1880 B. C.) is not restricted to the actual worker or the lessee of amine. 
It is applicable to the proprietor of the land in which mines have been excavated. 
and who is in receipt of a share of the annual profits in the form of royalty, 
The lessees under such proprietors, specially if they hold leases for only limited 
terms, cannot be considered the owners of the mines. The word "owner" used 

A in the section is not necessarily the same person as the “ occupier” and is nof 
restricted to the “ occupier.” 
` ` A proprietor of land in which mines are situated and who is in dit of 
royalties of a certain specified sum forthe working of the mines, is in enjoyment 
of annual net profits of mines and is as such liable to pay road-cess in accordance 
with the provisions of section 6 of the Road-cess Act (LX of 1880 B. O.). 

Section 72 of the Hoad-cess Act does not contemplate the service of only 
one notice on the owner or occupier of a mine, the submission of only one 
return by him,'and the levying of only one assessment on the annual net profits 
enjoyed by him. The terms of that section read with section 14 (2) of the 
Bengal General Clausea Act (I of 1899, B. O,) applies as well to two notices and 
to two returns 88 to one, 


* Appeal trom Original Decree No. 281 of 1905, against a decree of Babu 
Gopi Krishna Banerji, Subordinate Judge ,of Burdwan, dated the 22nd 


February, 1905. 
(1) (1903) A. C. 269 (308). "n (1858) 3 H & N. 769. 
(2) (1908) 1 K B. 494. (4) (1901) I. L, R. 28 Cale. 637. 
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The submission of separate returns, having regard to sections 72 and 81 of 
the Road-cess Act, and the making of separate assessments on the “ owner” and 


“ occupier” are not necessarily illegal under, as they -are not expressly prohibited 
by, the Aot. 


Per Mookétjes J.—The subject is not to be taxed unless the language of the 
‘Statute clearly imposes the obligation, and in a case of reasonable doubt, the 
construction most beneficial to the subject is to be adopted. 

Oriental Bank Oorporation v. Wright (1), Coo v. Rabbits (2), Lord Advocate 
v. Fleming (8) Simms v. Registrar of Probates (4), Partington v. Attorney 
General (5), Stockton and Darlington Ry. v. Barrett (6) referred to. 

The above rule, while valuable as a caution, cannot be taken as substantially 
varying the ordinary rules for construing all Statutes. The duty of the Court 
ds in all cases the eame, whether the Act to be construed relates to taxation or to 
any other subject, namely, to give effect to the intention of the Legislature, as 
that intention is to be gathered from the language employed, having regard to 
the context in connection with which it is employed. The Court must ascertain 
the subject matter to which the particular tax is by the Statute intended tu be 
applied; but when once that is ascertained, it is not open to the Court to 
narrow or whittle down the operation of the Act by considerations of hardship 
or business convenience or the like, 

` Pryce v. Monmouthshire Canal 4 Ry. Oo (T), Attorney General v. Carlton 
Baxk (8) referred to. 

The “annual net profite" from a mine is a quantity which is independent of 
the ciroumstance, whether the mine is worked by the owner himself or by 
lessees or adventurers holding the property under him ; the difference between 
the gross earnings and the working expenses which constitutes the net receipts 
is the net annual profits from the mine, 

If the mine is worked by the owner himself, the whole of the net receipts is 
taken by him as the net profits, Ifthe mine is worked by a lessee from the 
owner, the whole of the net receipts becomes divisible between landlord and 
tenant according to the terms of the contract which regulates their rights. In 
such a case, when the landlord takes a rent and royalty, the amount received by 
him represents a portion of the annual net profits from the mine, and 
constitutes in fact his share of the net profits from the mine; and the royalty 
received by him is liable to be assessed with cesses; and the balance left in the 
hands of the tenant constitutes his share of the annual net profits from the mine, 

Section 6 of the Cess Aot of 1880 makes the cess leviable upon the annual 
net profits from a mine, no matter whether such profits are taken entirely by the 
owner or are distributed between the owner and the lessee who is in actual 
éccupation of the mine, 

The Legislature contemplates in section 72 of the Act, the service of one 
notice and the submission of one return in respect of the whole of the net 
annual profits from the mine, and not in respect of any portion of the same, 

e The term “owner” in section 72, is used in a limited &nae ; it means an 
owner who is in possession of the mine or who has control over it, or in whom 


(1) (1880) 5 A. C. 842 (856), — (5) (1869) L. R. 4 H L, 100. 
(8) (1878) 3 A. O. 478 (478). — (6) (1844) 11 Cl. & F. 690 (602), 
(8) (1897) A. O. 145 (159), (7) (1879) 4 Ap Pp. Cas, 197 (202). 
(4) (1900) A. C, 328 (387). (8) (1899) 3 Q. B. 158 (164), 
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„the mine is, for the time. being, beneficially vested and who has the occupation 
or control or usufruct of it, ` 


Eglinton v, Norman (1), Lister v. Lobby (2), Ohauntler v. Robinson Sm and 
Russell v. Shenton (4) referred to. 


Quaere, whether section 424 of the Code of Civil Procedure is limited in: 
its application to cases of what might be called torts or wrongs. 

Seoretary of State v, Rajlucki (5) referred to. 

A notice under section 424 of the Code is given for the benefit of the 
defendant and the intention of the Legislature is that the Secretary of State 
should have an opportunity of investigating the alleged cause of complaint and 
of making amends, if he thinks fit, before he is impleaded in the suit, and 
there is nothing to prevent the defendant from waiving the notice or from 
.being estopped by his conduct from pleading the want of notice at the trial. 


i Davey v. Warm (8), Edwards v. Great Western Ry. Oo. (T) and Arnold v, 
Hamel (8) referred to, 

Baohohw Singh v, Secretary of State (9), Rendall v. Blair (10) and Ali- 
«muddin v. Hira Lali (11) distinguished. 


If the provisions of law are waived in the course of a trial, they cannot 
afterwards be set up by way of objection to any step taken or about to be 
taken upon the footing of the waiver; when a litigant has, without mistake 
induced by the opposite party, taken a particular position in the course of a 
litigation, he must act consistently with it, specially, if to allow him to do 
otherwise would be to prejudice his opponent. 

Courts always look with disfavour upon double taxation and Statutes will 
‘be construed, if possible, to avoid double taxes, 


Carr v, Fouls (12) and Tennessee v Whitwrth (18) referred to. 


But when the Legislative intent is clear and unmistakable, effect must be 
‘given to the statutory provisions on the sabject. The question of double taxe- 
tion is one of expediency for the consideration of the Legislature; it cannot be 
affirmed as a matter of law that double taxation is forbidden. 

Davidson v, Now Orleans (14), New Orleans v. Hoxsten (16), Reclamation v. 
-Hagar (16) and United States v. Benzon (17) referred to. 


Appeal by the Plaintiff. 2x 
Suit by the Plaintiff for a declaration that the assessment 
of Roagd-cess and Income-tax upon royalities received by him 


from bis mines is illegal and null and void and for a refund of 
the amounts paid by him with damages and costs. 


(1) (1877) 46 L, J. Q. B. 659. (8) (1854) 9 Exch 404. 
(2) (1837) 7 Ad. & ElL 124, (9) (1902) I. L. B. 25 All. 187. 
(8) (1849) 4 Exch. 168 ; 80 B. R. 507. (10) (1890) 45 Ch. D, 189 . 
(0 (18435 20.5. ; 61R. R. 249 (11) (1895) I, L. R. 23 Calc. 87, 
(5) (1897) L L “35 bale. 389, (12) (1898) 1 Q. R. 261. 
(6) (1845) 14 M AW. 199. (18) (1886) 117 U. B. 139, 
(7) (1851) 11 C. B 568 (650). (14) (1877) 86 U. B. 97. 
(15) (1886) 119 U. 8. 265. 


1 
(16: (1880) 6 
2 


Uv. 
awyer 667; 4 Fed. Rep. 366. 
(17) (1865) 2 Oliffo 


Ba 
Olifford 512 ; 24 Fed, Cases 1112. 
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The facts and arguments appear fully from the judgments; 

Dr. Rash Behary Ghose, Babus Pramatha Nath Sen and 
Hemendra Nath Sen for the Appellant. 

Babu Ram Charan Mitra for the Respondent. 

The following judgments were delivered by the Court: 

Rampini J.—This appeal arises out of a suit brought by the 
-plaintiff for a refund of certain sums of money which he alleged, 
.had: been illegally levied from him by the Collector of Burdwan 
-as Road cess. His suit was instituted on the 28th January 190. 
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-On the roth May 1902, he applied to be allowed to amend his ` 


„plaint by adding in the alternative, a claim for the refund of 
Rs. 5,669-5-7 paid by him as Income tax on the ground that he 
:was not liable to pay both Road cess and Income tax.. His plaint 
,was allowed to be amended on the oth July 1902. 

On the 21st January 1905, #.¢., after the trial had begun, and 
the case for the plaintiff had been closed, à new issue was framed 
„at the instance of the defendant. This issue raised the question 
whether the plaintiff's alternative claim for a refund of Income 
.tax could be enquired into, seeing that the plaintiff had never 
claimed any such relief in any notice given to the defendant 
.under the provisions of Sec. 424, C. P. C. 

The Subordinate Judge has held, (1) that the plaintiff was 
‘liable to pay Road cess ; (2) that the plaintiff's suit for a refund of 
-Income tax must be dismissed, as no notice of any such claim was 
given to the defendant previously to the institution of the suit, 
and (3), that the plaintiff is under the law liable to pay both Road 
cess and Income tax on the net profits derived by him from 
„mines. 

On behalf of the appellant; the correctness of all these find- 
ings of the Subordinate Judge is impugned. It is said (1) that 
the plaintiff is not liable to.pay Road-cess at all; (2) that as a 
notice under Sec. 424, C. P. C., claiming a refund of Road cess 
-was given to the defendant, it was unnecessary to give him a 
fresh notice claiming a refund of Income tax, and further, that if 
the giving of any such notice is required by law, the defendant 
-waived his right to it, and (3) that the plaintiff is not liable to pay 
both Road cess and Income tax on the same profits. 

"The Road cess, a refund of which is claimed, w&s levied from 
the plaintiff in accordance, with the provisions of Sec. 6 of the 
Road Cess Act (IX of 1880, B. C,), as the plaintiff is admittedly in 
‘enjoyment of annual net profits of mines. A special chapter of 
£he Road Cess Act (Chap. V.) deals with the assessment. of: Road 


OIVIL, 


- 1907, 

—_—~ 
:Manindra Chandra 
Nandi 
t. 

The Secretary of 


. Btate for India in 
Council, 


Rampini, J. 


THE CALOUTTA LAW JOURNAL, [Vou V. 


cess on mines. The plaintiff is the owner of seyeral mines or 
coal-pits in the district of Burdwan. He is admittedly the pro- 
prietor of the land in which these coal mines are situated, and 
he has granted leases for the working of these mines to others. 
He is further unquestionably in receipt of royalties on the quantity 
of coal, coal dust and coke dust raised from these mines, it 
being stipulated in the leases, that the royalty payable to him 
shall not be less than certain specified sums. Again, it is admitted 
that the defendant has called from the plaintiff for a return show- 
ing the amount of royalties received by him during the year 1900- 
1901, and has assessed him with Road cess on the amount of these 
royalties. Further, the Collector has called for a return of the 
annual net profits (deducting the royalties paid to the plaintiff) 
enjoyed by the plaintiff's lessees, the actual workers of the mines, 
and has assessed them with Road cess calculated on the amount of 
these profits. It is not alleged that the aggregate amount of 
these assessmetns exceeds the amount lawfully leviable for Road 
cess under the Act. But on behalf of the plaintiff, it is argued 
that he does not come within the meaning of "owner" as used 
in Sec. 72 of the Act, and, therefore, that the Collector was not 
justified in calling upon him for any return of the royalties received 
by him. It is said, the word “owner” in Sec. 72 applies only 
to a person in actual occupation of the mine under whose control 
it is worked. The Subordinate Judge has dissented from this 
view of the meaning of * owner” in Sec. 72, and I agree with him 
that the word “owner” in this section is not restricted to the 
actual worker or the lessee of the mine. It seems to me to be 
fairly applicable to the proprietor of the land in which the mines 
have been excavated and whois in receipt of a share of the annual 
profits in the form of royalty. It is to be noted that the plaintiff's 
lessees hold leases for only limited terms. They cannot, in my 
opinion, be considered the owners of the mines. 

Finally, the provisions of Sec. 81 of the Road Cess Act clearly 
show that both the owner and the occupier of a mine are liaBle 
to pay in equal shares the Road cess assessed ‘on its net profits. 
So that the word “owner” used in Sec. 72, is not necessarily the 
same person as the “ occupier,” and is not restricted to the “ occu- 
pier.’ The round on which the suit was brought for a refund, 
víz. that the plaintiff was not liable to pay Road cess fails, 

It is however, contended .that Sec. 72 contemplates the 
service of only one notice on the owner or occupier of a 


"mine—the submission of only one return by him, and the 
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levying of only one assessment on the annualnet profits en- 
joyed by hin. I am unable to assent to this plea. Under Sec. 
14 (2) of the Bengal General Clauses Act (I of 1899 B. C.) words in 
the singular include the plural, so the terms of Sec. 72 of the 
Road -Cess Act apply as well to two notices and to two returns 
asto one. The same argument applies to the form of notice in 
Schedule E of the Act, on which reliance is also placed. Then, 
the provisions of Sec. 81 of the Act refer to payments made by 
both the owner and occupier of mines. So that it would appear 
that the submission of separate returns, and the making of sepa- 
rate assessments on the ' owner" and “ occupier” are not neces- 
sarily illegal under, as they are certainly not expressly prohibited 
by, the Act. But, however this may be, this suit for a refund of 


Road cess was not brought on the ground that the Road cess, 


collected from the plaintiff was irregularly levied from the plain- 
tiff, but that it should not have been levied at all. 

Section 81 provides for the recovery from the owner or occu- 
pier of any sum paid by either for Road cess, in excess of the one 
half for which he is properly liable. So that if either has paid 
more than his due he can recover it from the other by means of 
a contribution suit. Hence, unless the plaintiff is not liable to 
pay Road cess at all, which as already said, it is clear from the 
provisions of Sec. 6 and of Chap. V of the Act that he is, the 
plaintiff is not entitled to a refund from Government of any sum 
collected from him for Road cess. It is not said that too much 
Road cess has been collected from the plaintiff and his lessees, and 
if more than his one-half share has been levied on him, his suit 
lies against his lessees and not against Government. So it does. 
not appear to me that the plaintiff has any substantial grievance 
against, or is entitled to any refund from Government. 

Now, turning to the alternative claim for refund of Income. 
tax, it is said (1) that no notice of such a claim is required under 
Sec. 424, C. P. C, and (2) if it is, the want of notice was waived. 
But on the view which I take of the plaintiff’s liability to pay, 
Income tax, it is unnecessary for me to discuss these questions. 

The last argument raised by the appellant is that he is not, 
liable to pay Income tax on profits from mines and that he cannot: 
be made to pay both Road cess and Income tax on such profits. - 

This contention, in my opinion, cannot prevail. It has been 
argued that the royalty paid to the plaintiff for the coal raised 
from the mines is not income, but in reality merely the price 
which the plaintiff's lessees pay to the plaintiff for his coal, and 
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Cri, ? consequently, capital This may be so logically, as pointed out - 

1907, by Lord Halsbury in Zhe Secretary of State v. Scoble (1). But’ 
Mahindra C Clas aa; nevertheless, it would seem to me that the royalty collected 

Mpa by the plaintiff on the coal raised from his mines comes within the’ 


The Secretary“ ot expression “ souces of income,” used in Sec. 4 of Act II of 1886. 

State {or Indis in- None ofthe exemptions referred to in Sec. 5 of the Act apply to 
this royalty. So it would appear, that the plaintiff is liable to 
pay both Income tax, and Road cess tax as well on the same net 
profits. The explanation seems to be that Road cess is a rate 
levied to enable roads to be constructed in the district in which. 
the mines are situated ; while Income tax is a tàx levied for the. 
general purposes of Government: 

‘On behalf of the appellant, reference has been made to the 
case'of Umed Rasul Shaha v. Anath Bandhu Chowdhuri (2). ` In 
that case the question was whether both Road cess and Income tax 
were leviable on the profits derived from a mela. It was decided. 
that Road cess was not leviable on such profits, as they were de- 
rived from land, and land is under Chapter II of the Act only to” 
p i be assessed with Road cess when used for agricultural purposes. 
It is-however contended that in this case it is laid down generally 
that when road cess is paid for any property, Income tax cannot 
be assessed on the same property. It appears to have been ad- 
mitted by counsel in that case that “ the defendant ought not to be 
held liable for both Income tax and Road cess," and hence in one 
part of the judgment it was said: ‘“ Hence the defendants would 
seem to be liable to pay Income tax, and consequently not Road 
cess.” But the question was never raised or decided and, there- 
fore, no general rule on the subject could have been laid down or 
was intended to be laid down. 

In my opinion, then, the plaintiff's suit entirely fails and this- 
appeal should be dismissed with cost$. 

" Mookerjee J.—The facts which have given rise to the 
litigation out of which the present appeal arises, are not open 
to doubt or dispute, and lie in a narrow compass. The plaintiff 
appellant, the Maharaja of Cossimbazar, is the proprietor of an 
estate known as Chati Baliapur within the jurisdiction of the 
Collector of Burdwan. A number of coal mines exist within the 
ambit of thie estate, and have been leased out by the Maltaraja 
to various private persons and companies. As a type of the 
leases under which the grants have been made, reference may be 
made to the document executed by Nandalal Gosain in favor of 


-(1) (1908) A, O. 399 at p. 303. (2) (1901) I. L. R 98 Cale. 687. 
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the Maharaja on the 22nd February, 1900. Under these leases, 
the lessees took settlement, for a specified term, of the surface 
and underground rights in a certain area of land, and of the 
underground rights only in a larger parcel of adjoining land, 
üpon condition of payment of rent and royalty. The rent 


` depended upon the area of land settled, and the royalty was to 


vary with the quantity of coal annually raised, subject to the 
payment of a specified minimum amount. On the 2oth Septem- 
ber, 1900, the plaintiff was assesscd under the Cess Act of 1880, 
and was called upon to pay Rs. 11,227-7 ans. as cesses in respect 
of the royalties receivable by him. He protested against the 
assessment, but his objection was over-ruled by the Board of 


Revenue on the 28th January, 1901. He then commenced. this. 
action on the 28th January, 1902, against the Secretary of State: 


for India, after service of notice of suit in accordance with the 
provisions of section 424 of the Code of Civil Procedure, He 
sought for a declaration that the assessment was illegal and null 
and void, and asked for a decree for the recovery of the sum paid, 
with damages and costs. Subsequently on the roth May, 1902, 
the plaintiff presented an application for amendment of the 
plaint. He alleged that in addition to the cesses levied upon 
the royalties, Income tax had also been assessed thereon, and he 
had been compelled to pay Rs. 5,669-5 ans. 7 pies as Income tax 
on the 27th August, 1900. He consequently asked that an 
alternative prayer might be added to the plaint for the refund 
of the Income: tax ‘levied from him, if the Court should be of 
opinion that the royalties were liable to be assessed with cesses. 
After objection on the part of the defendant, to which detailed 
reference will be made hereafter, the application for amend- 
ment was allowed on the 9th July, 1902. The suit came on for 


hearing in 1905, and after.the case for the plaintiff had been 


closed, objection was taken for the first time on behalf of the 
defendant, that the alternative claim for refund of the sum levied 
ae Income tax could not be maintained without service of a fresh 
and an appropriate notice, under section 424 of the Civil Proce- 
dure Code, and an issue was raised on this point. 'The learned 
Subordinate Judge held upon the question, whether the royalties 
weře liable to be assessed with cesses, that it mu% be answered 
against the plaintiff. As regards the question, whether the royalties 
were liable to be assessed under the Income Tax Act of 1886, the 
Subordinate Judge held, that the claim-could not be investigated 
in the suit as framed, in the absence of a notice under section 424 
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of the Code of Civil Procedure. In this view of the matter, 
he dismissed the suit with costs. The plaintiff has appealed to 
this Court, and on his behalf the decision of the Court below 
has been assailed substantially on three grounds, namely, frst, 
that the royalties receivable by the plaintiff are not liable to be 
assessed under the Cess Act of 1880, secondly, that the royalties . 
are not liable to be assessed under the Income Tax Act of 1886, 
and thirdly, that in so far as this second question is concerned, 
no notice under section 424, of the Civil Procedure Code was neces- 
sary, and if one was necessary, the defendant had either waivedit or 
was estopped by his conduct from pleading the want of such 
notice at the stage in which he took the objection. The first 


two questions raised on behalf of the appellant are of great 
-importance, and are by no means free from difficulty, attributable, 


in some measure at least, to the obscurity of the statutory provi- 
sions on the subject. But before I deal with these questions, 
it is desirable to advert for a moment to an argument which was 
advanced on behalf of the appellant as regads the mode of inter-. 
pretation of these statutory provisions. 

It was contended by the learned vakil for the appellant, that - 
Statutes which impose pecuniary burdens, like the Cess Act and 
the Income Tax Act, must be strictly construed, because all 
charges upon the subject must be imposed by clear and un- 
ambiguous language. It may be-taken as a well settled rule of 
law, that the subject is not to be taxed, unless the language of 
the Statute clearly imposes the obligation, and in a case of 
reasonable doubt, the construction most beneficial to the subject. 
is to be adopted. As was observed by their Lordships of the 
Judicial Committee in Ortental Bank Corporation v. Wright (1), 
the rule is that the intention to impose a charge upon the subject 
must be shown by clear and unamhiguous language. To the 
same effect are the observations in Cox v. Rabbits (2), Lord 
Advocate v. Fleming, (3), Simms v. Registrar of Probates (4, 
Partington v. Attorney General (5) and Stockton and Darlington 
Ky. v. Barrett (6). In the first of these cases, Lord Cairns pointed 
out that a taxing Act must be construed strictly ; you must find 
words to impose the tax, and if words are not found which impose. 
the tax,it would not be imposed. In the second case, Lord Halsbüry 
observed, that in construing Acts which profess to impose a 

(1) (1880) 5 A. O 842 at 856. (4) (1900) A. C. 823 at 337, l 


(2) (1878) 3 A. O. 473 at 478. (5) (1869) L. R. 4 H. L. 100, 
(3) (1897) A. O. 145 at 152. (6) (1844) 11 OI. & F, 590 at 602. 
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charge, wè have no governing principle of the Act to look at ; 
we have simply to go on the Act itself to see whether the duty 
claimed is that which the Legislature has enacted. It is neccess- 
ary to state, however, that this rule, while valuable as a caution, 
cannot be'taken as substantially varying the ordinary rules for 
construing allStatutes. As was remarked by Lord Cairns, in 
Pryce v. Monmouthshire Canal and Ry. Cos., (1), the rule means 
` little more than this, that inasmuch as there was not any apriori 
liability in a subject tò pay any particular tax, nor any antecedent 
relationship between the tax payer and the taxing authority, no 
- reasoning founded on any supposed relationship of the tax payer 
and the taxing authority, could be brought to bear upon the 
construction of the Act, and, therefore, the tax payer had a right 
to stand upon the literal construçtion of the words used, whatever 
might be the consequences. To the same effect are the following 
observations of Lord Russell, C. J. in Attorney-General v. Carlton 
Bank (2): “The duty of the Court is in all cases the same, 
whether the Act to be construed relates to taxation or to any 
other subject, namely, to give effect to the intention of the 
Legislature, as that intention is to be gathered from the language 
employed, having regard to the context in connection with which 
it is employed. The Court must no doubt ascertain the subject 
matter to which the particular tax is by the Statute intended to be 
applied ; but when once that is ascertained, it is not open to the 
„Court to narrow or whittle down the operation of the Act by 
considerations of hardship or business convenience or the like." 
We must keep these principles in view in the interpretation of 
the statutory provisions applicable to the case before us. 

The first ground taken on behalf of the appellant raises, in 
substance, the question whether royalties are liable to be assessed 
with cesses. The answer to this question depends upon the cons- 
truction of certain sections of the Bengal Cess Act of 1880. The 
first section which requires examination is Sec. 6 which provides, 
that the Road Cess and the Public Works Cess shall be assessed on 
the annual value of lands and on the annual net profits from 
mines ascertained respectively in the mode prescribed in the Act. 
It ig important to observe, that the cesses are to bę assessed upon 
the annual net profits from mines; the Act does not say that 
the profits are the profits of the owner or the profits of the miner. 
In order to determine, how the annual net profits are to be as- 
certained, we have to turn to Chapter V. of the Act which com- 


(1) (1879) 4 A. C. 197 at 202, ' (2) (1899) 2 Q. B. 158 at 164. 
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prises Secs. 72 to 84. An examination of these sections, however, 
shows that no definition is given: of the phrase “annual net- 
profits from a mine," although the phrase “ annual value of land” 
is defined in Sec. 4 of the Act; but a procedure is prescribed by 
means of which the annual net profits may be ascértained. We 
are, therefore, left to determine what is meant by the annual net 
profits from a mine, apart from the question of the mode of 
ascertainment of such annual profits. It appa to me to be 
clear that ‘the annual net profits from a mine'is a quantity 
which is independent of the circumstance, whether the mine 
is worked by the owner himself or by lessees or adventurers 
holding the property under him. When a mine has been 
opened and is being worked, in order to determine the annual 
net profits from the mine, we have to ascertain first the 
actual yearly receipts, and then deduct from it the working 
expenses. In other words, the difference between the gross 
earnings and the working expenses, which constitutes the net 


receipts, is the annual net profits from the mine. It may be a 


question of some nicety to decide, what should or should not 
be included under working expenses ; for instance, it may bea 
matter for ,argument whether “working expenses” includes 
interest on the capital invested, the cost of repairs and insurance, 
the expenses of sinking a shaft and other similar charges. It is 
not necessary for our present purposes to determine what may 
or may not be legitimately included in working expenses ; but 
this much seems to me to be tolerably plain, that the net receipts 
ascertained by taking the difference between the gross earnings 
and the working expenses, constitutes the annual net profits from 
the mine. If the mine is worked by the- owner himself, the 
whole of the net receipts is taken by him as the net profits. If 
the mine is worked by a lessee from the owner, the whole of the 
net receipts becomes divisible between landlord and tenant 
according to the terms of the contract which regulates their 
rights. It follows, therefore, that in such a case, when the 
landlord takes a rent and royalty, the arhount received by him 
represents a portion of the annual net profits from the mine, and 
constitutes in fact Ars share of the net profits from the mine ; the 
balance left in* the hands of the ;tenant, similarly, constitutes Ais 
share of the annual net profits from the mine. It appears to 
me that Section 6 of the Cess, Act of 1880 makes the cess 
leviable upon the annual net profits from a mine, no matter 
whether such profits are taken entirely by the owner or are 
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distributed bgtween the owner and thelessee who is in actual occu- 
‘pation of the mine. This view is amply supported by an examin- 
ation of the provisions of Chapter V of the Cess Act. Section 72 
provides that the Collector shall cause a notice to be served upon 
the owner, chief agent, manager or occupier of every mine; 
such notice shall be in the form prescribed in Schedule E and 
shall require such owner, chief agent, manager or occupier to 
lodge in the office of such Collector within two months a return 
ofthe net annual profits of such property, calculated on the 
average of the. annual net profits thereof for the last three years 
for which accounts have been made up. It seems to me to be 
manifest from this section, that the Legislature contemplated the 
service of one notice and the submission of one return in respect 
of the whole of the net annual profits from the mine. The form 
of the notice contained in Schedule E materially strengthens this 
view. It speaks of a return in the prescribed form, shewing the 
net profits from the mine in the possession or under the control 
of the person submitting the return. It was faintly suggested, 
however, by the learned vakil for the respondent, that section 72 
contemplates the service of different notices upon the owner and 
the occupier ofa mine, calling upon each of them to submit a return 
of the share of profits received by him. To my mind, Sec. 72 does 
nothing of the kind ; the interpretation suggested is inconsistent 
with the language used, and is inconsistent with the principle which 
underlies Sec. 6 of the Act. Reference, however, was made to 
Sec. 14 ofthe Bengal-General Clauses Act, I of 1899, which provides 
that in all Bengal Acts, unless there is any thing repugnant in the 
subject or context, words in the singular shall include the plural 
and viceversa. I am unable to appreciate how this rule is of 
any assistance to the respondent ; in the first place, the rule in 
question is nothing more than a statutory recognition of a fami- 
liar rule of construction, and in the second place, it leaves open 
the question whether there is anything in the'subject or context 
repugnant to the application of.the rule. As I have already 
pointed out, Sec. 6 and Sec. 72 both contemplate the as- 
certainment of the net annual profits of the mine: neither section 
has any reference to the distribution of such net profits amongst 
the’ owner and the occupier, and there is no ifdication, that 
different returns are to bg called for from different persons in 
respect of the share of the net profits which may pass into the 
hands of each individual. It was contended, however, on behalf 
of the respondent, that as Sec. 72 requires “a notice to be 
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Orvir, served. upon the owner, chief agent, manager of occupier of 

1907. every mine," the notice may call upon each of these persons-to 
Manindra Chandra SHDIDIE a return of the sharo of the annial net profits received 
. Nandi by him. To my mind, this interpretation is entirely inadmissible, 


The Seoceuury of and is completely negatived by the form of the. notice prescribed 


Stare dor radia in in Sch. E. The return is not to be in respect of any portion of 
— the net annual profits from the mine, but is to be a return of the 
an solares. e net profits of the whole mine. What, then, it is asked, is the 
force of the words “of the owner, chief agent, ‘manager 

or occupier” in Sec. 72? The meaning becomes obvious, if 

- regard be had to the words “yearly profits of mines in the 

. possession or under the control of the person submitting the 

- return,".which occur in Sch. E. These words indicate, that the 

return is to'be submitted by the person who has possession of the 

. mine or who has control over it. In other words, when the 
mine is worked by the owner himself, the notice is to be sérved 

upon him ; if he has a chief agent or a manager, the notice may 

be served upon either of these persons. If, however, the mine 

is- worked not by the owner, but by an occupier under him, the 

notice has to be served upon such occupier. But whoever may 

be the person, upon whom the notice has to be served in 

accordance with Sec. 72, the return to be submitted is a return 

of the net annual profits of the “mine ; and this circumstance 
strengthens the view that the person, upon whom the notice is 

to be served, isa person capable of furnishing the information 

‘required. It could never have been intended, that an owner, who 

is not in occupation, who merely receives a royalty and who has 

no information as to the net ‘annual profits of the mine, may be 

called upon to furnish information upon a matter beyond his 

control. The inference seems to me to be irresistible, that the 

term owner in Sec. 72is used in d limited sense ; it means an 

owner who is in possession of the mine or who has control over 

it. This view appears to me to be supported by the language of 

Sch. E, by the principle which underlies Sec. 6, and also by the 

reason.for which a notice is served upon the owner.' This 
interpretation also receives support from the collocation of the 

words * owner, chief agent, manager or occupier,” the last three 

of which have undoubtedly the common characteristic of referr- 

ing to persons who have possession ef or control over the mine ; 

this circumstance justifies the inference, that the term ‘ owner’ 

is to be taken with a similar qualification. No doubt, a different 
interpretation might have been admissible, if the phrase used 


Vor. V.] HIGH cott. 


had been “owner or occupier or his chief agent or manager.” 
It may be observed that the term ‘ owner’ is often used in the 
limited sense indicated above ; the owner of a property is the 
person in whom it is for the time-being beneficially vested, and 
who has the occupation or control or usufruct of it ; for instance, 
a lessee is, during the term, sometimes described as the owner of 
the property demised. [See the judgment of Bramwell, L. J. 
in Eglinton v. Norman (1); see also Lister v. Lobley (2) 
Chauntler v. Robinson (3), and Russell v. Shenton (4)]. Similarly, 
the definitions of the term ‘owner’ given in Sec. 72 
of the Coal Mines Regulation, 1872 [Statute 35 and 36 Vict. 
Ch. 76] and in Sec. 41 of the Metalliferous Mines Regulation, 
1872 [Statute 35 and 36 Vict. Ch. 77] show, that in those 
statutes, the term ‘owner,’ when used in relation to any 
mine, means any person or body corporate who is the immediate 
proprietor or lessee or occupier of any mine orof any part 
thereof, and does not include a person or body corporate 
who merely receives a royalty, rent, or fine from a mine, or is 
merely the ‘proprietor of a mine, subject to any lease, grant or 
license for the working thereof, or is merely the owner of the 
soil, and not interested in the minerals or the mines. The inte- 
pretation which I have put upon section 72 further receives 
considerable support from an examination of the remaining 
sections of Chapter V of the Cess Act of 1880. Section 73 deals 
with cases, in which the property assessable lies in two or more. 
districts, and clearly contemplates the submission of one return 
for the whole of the property. Section 74 refers to cases in which 
the assessable property lies, partly within and partly outside the 
jurisdiction of the Lieutenant Governor of Bengal, and indicates 
that the return is to be of the total annual net profits of the 
property, and also of that proportion of such profits which accrues 
within such jurisdiction. Sections 75 and 76 treat of cases in 
which either no returns or incorrect returns are furnished ; these 
sections indicate plainly, that what is to be ascertained is the 
annual net profits of the property, and in a certain contingency, 
these profits may be taken to be equivalent to a percentage upon 
the value ofthe property. Section 78 provides for the service 
of tlre notice of the amount of annual net profits ae determined 
by the Collector upon “ the owner, chief agent, manager or occu- 
pier of the property ;" and it is worthy of remark that the notice 


(1) (1877) 46 L. J. Q. B. 559. (8) (1849) 4 Exch 168; 80 B. R. 607. 
(2) (1837) 7 A. & E. 194. (4) (1849) 3 Q. B. 449 ; 61 R. B, 249. 
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informs the person upon whom it is served,—not of Ais annual 
net profits from the mine, but,—of the entire amount of annual 
net profits of the mine as ascertained and determined by the 
Collector. The proviso to section 79 then lays down, that: when 
a return made under section 72 shall have been accepted by the 
Collector ‘for any year, “the owner, chief agent, manager or 
occupier " of the mine may declare, that the return is to hold good 
for the five years then next ensuing, and if such declaration is 
accepted by the Collector, there is to be no revaluation, till after 
the expiry of the period of five years. Here again, what is con- 
templated is the annual net profits of the mine ; and, indeed, if 
different returns by different persons of their respective shares 
of the profits had been in contemplation, it is inconcievable, how 
a declaration by one of such persons could possibly be regarded 
as binding upon the others, and as fixing the amount of annual net 
profits for a period of five years. Section 80 next provides for 
service of notice upon * the owner, chief agent, manager, or occu- 
pier " of the mine, of the amount of Road Cess and Public Works 
Cess respectively, payable in respect of such property. The section 
further provides, that the amount notified shall be payable by 
such * owner, chief agent, manager or occupier " to the Collector 
in two equal instalments on specified dates. There is: not the 
remotest suggestion in the section that two notices are to be served, 
one upon the owner in respect of the amount of royalty received 
by him, and the other upon the occupier, in respect of the profits 
which remain in his hands. To my mind, any such interpretation 
of section 80 is entirely inconsistent with the language of the 
section, and is also inconsistent withithe preceding sections which 
I have analysed above. Section 81 deals with the question of the 
apportionment of the cesslevied on the net annual profits from 
a mine, as between the owner and the occupier, in cases in. which 
the occupier is a different person from -the owner. The section 
obviously has no bearing upon the question of the principle upon 
which the assesment is made by the Collector, or the procedure 
which- has to -be followed by him for the purpose of levying the 
amount assessed. The section merely lays down, that as between 
the owner and.the occupier, the burden of the cess has to be 
equally distributed. It entitles each of them, who may -have*paid 
more than one-half of the amount assessed and levied, to recover 
the excess from the other, subject to the proviso, that in the case 
of the occupier who has paid in excess, he may recoup himself by 
deduction from his annual rent, a sum not exceeding half of the 


D 
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rate of the* Road. Cess and Public Works Cess on every rupee 
thereof. In the view I take of the matter, the first alternative 


contemplated by the section, namely, payment by the occupier in 


excess of an one-half share of the cesses, must be of frequent 
occurence. *Ás I read sections 72 to 80, it is the occupier who is 
in” possession of the mine and has control over it who is notified, 
in the first instance, of the amount assessed as cesses upon the 
net annual profits from the mine ; and it is the occupier, who, in 
the first instance, is called upon by the Collector to pay the whole 
amount assessed ; after he has made the payment, he is entitled 
to the benefit of section 81 to the extent mentioned therein. 


The second alternative contemplated by section 81, namely, 


payment of the cesses by the owner, although there is an occu- 


- pier, must, be of exceptional occurrence, and would ordinarily 
happéh, only if upon failure of the occupier to.pay either in whole 


or in párt, the owner makes a payment to save the property from 
sale at the instance of thé Collector." It may be observed, that 
section 81 is closely modelled upon section 8 of the Rating Act 
of 1874 [Statute 37 & 38 Vict. Ch. 54.] as explained in the cases 
of Duke of Devonshire v. Barrow Steel Co. (1) and Chaloner v. 


Bolckow (2. There is this difference, however, between the provi- 


sions of the Indian Act and the English Statute, that the former is 
applicable apparently to all mining leases, whether granted before 
or after the Cess Act of 1880, whereas the latter is restricted in 
application to cases of mines which were not liable to Poor Rate 
before the Rating Act of 1874. 

‘Upon a review, then, of the provisions of the Cess Act of 1880, 
the position appears to be as follows. The annual net profits of a 
mine are subject to assessment of the Road Cess and the Public 
Works Cess. What has to be assesféd is the annual net profits 


from the mine, irrespective of the mode in which such net profits. 
may be distributed amongst the various persons who may have. 
different degrees of interest in the mine. Such net profits may 
bé taken to be the difference between the gross earnings of the 


occupier and his working expenses. Tbe royalty which may be 


payable by the occupier to the owner forms a part of the net. 
annyal profits from the mine, and is consequengy subject to 


assessment for cesses. In order to ascertain the annual net 
profits from a mine, the Collector has to serve a notice upon the 
person who is in possession of the mine or has control over it, 
whether such ‘persón happens to ‘be the owner himself, or an 
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occupier under him, or the chief agent, or manager of the mine. 
The person served with notice isto submit a return of the net 
annual profits of the mine. The Collector then makes the 
assessment on the basis of the net annual profits, and serves a 
notice thereof upon the owner, chief agent, manager or occupier 
of the mine by whom the sum then becomes payable. As 
between the owner and the occupier, the burden of the assessment 
isto be ultimately distributed equally, and either of them who 
pays to the Collector in excess of one half of the total amount 
assessed, is entitled to recoup himself from the: other to the 
extent of the excess payment. 

Reference was made at the bar to the principles which 
regulate the rating of mines under the law of England. No 
useful purpose, however, would be served by a detailed examina- 
tion of the provisions of the English Statutes on the subject, 
namely, the Poor Relief Act, 16or [Statute 43 Eliz. Ch: 2] and 
the Rating Act, 1874. [Statute 37 and 38 Vict. Ch. 54]. It is 
sufficient to point out, that under the former, coal mines alone 
were made rateable, upon which it was held [Morgan v. 
Crawshay (1)), that mines.of all other. kinds were exempted from 
rating. The chief.result of.the Act of 1874.was to do away with 
this exemption. . The only.apparent exception was contained in 
section 13, in respect of mines of which the royalties or dues are 
for the time being wholly reserved in kind ; the reason for this, 
no doubt, was the result of judicial'd'eGisions, [eg. Rex v. The 
Inhabitants of St. Austell (2)], which formulated a theory that the 
produce of the mine, when in the hands of the owner, might be 
looked upon as an occupation of land, and thus render the owner 
liable to the rate; as the liability thus created remained un- 
affected by the Act, the apparent exception. became necessary to 
prevent a double assessment of the same property. Coal mines 
being thus rateable under the law of England, it may be observed 
that they are rateable on the basis. of the rent at which they 
might be let from year to year. -In other words, whereas under 
the Indian law, mines are rateable on the basis of the net annual 
profits, in England, they are rateable on the basis of-the net 
annual value, although, as pointed out in Denaby and Cadeby 
Colliery Co. v? Doncaster Union (3), this may, in some instarfces, 
prove to bea distinction without a difference, as the best and 


' only fair method of .arriving at the net annual value may be that 


. (1) (1871) L. R, 6 H. L. 804, (2) (1822) 5 B, & Ald, 693 ;.24 R. R, 584, 
(8) (1898) 78 L. T. 888. 
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of ascertaining the net annual profits. It is worthy of note, 
however, that under the English law, in ascertaining the net 
annual value, the royalties payable cannot be deducted and must 
betaken into account. One of the earliest cases in which this 
principle was laid down, is that of Reg. v. Parrot (1), in which 
Lord Kenyon, C. J. laid down that the lessee of a coal mine is 
-liable to be rated, though he derived no profit from the mine, 
and that the Court could not entertain the objection that he had 
made an unprofitable bargain with his lessor. In other words, if 
the mining adventurers in occupation make a profit, they are 
liable to be rated, even though the whole of the profit is swallowed 
up by the rent which they pay to their lessor ; if profit be made, it 
is immaterial whether that profit goes into the pocket of the 
actual occupier or not. This is manifest from the case of Rex v, 
Attwood (2), in which Sir Charles Abbott, C. J. laid down that the 
lessee of coal mines is rateable for the amount of royalty or rent 
which he pays ; and this view was quoted with approval by Lord 
Blackburn in his speech before the House of Lords in Coltness 
Jron Co.v. Black (3). The same view.is also put forward by 
Lord Denman, C. J.'in Reg. v. Westbrook and Reg. v. Everist (4), 
in which it was held, that in estimating the annual value of a 
mine, that is, in determining the rent which a tenant from year 
to year would pay for the mine, the royalty must be taken into 
account as part of the rent. It follows, consequently, that the 
view I have taken of the provisions of the Cess Act of 1880, 
namely, that the royalty is part of the annual net profits from the 
mine, and as such is assessable with cesses, leads substantially to 
the same result, as would follow from an application of the 
English law, under which coal mines are rateable at the rent at 
which they will let from year to year, and in estimating such 
rent, the royalty is taken into account as part of the rent. 
Let us now apply the principles explained above to the 
circumstances of the present case. The gist of the complaint of 
the plaintiff is that the Collector has erroneously assessed cesses 
‘upon the sums paid as royalty. In the view I take of the law, 
this objection cannot be sustained. At the same time, it must be 
conceded, that the procedure followed by the Collector has been 
erroneous and in contravention of the provisions of the Cess Act; 
The Colléctor ought to have realised tHe cesses upon the annual net 
profits of the mine, inclusive of the royalty, from the lessees of the 


.(1) 1794) 5 T. R. 598; 2 R. R, 672. — (3) (1881) 6 A. C, 315 at 831, : 
(2) (1827) 8 B. & O. 277; 80 R, B 3:2. (4) (1847) JO Q B 178; 74 R.R. 248, 


165 
ivin 
Manindra Chandra 
Nandi 
The Secretary of, 
State for India in 
Council, 
Mookerjee, J 


166 


CIVIL, 

1907. 
Manindra Jra Ohandra 
Nendi 
The Bertelot of 


8tate for India in 
pannel 


Mookerjee, J. 


THE'OALCUTTA LAW JOURNAL. (Vor. V. 


plaintiff and the léssees would then have been entitled to claim 
contribution as against the plaintiff on the basis of the principle 
enunciated in Sec. 80. Instead of this, the Collector has 
realised from the plaintiff direct, cesses, proportionate in amount 
to the royalties received by him, and the Collector has further 
realised from the lessees of the plaintiff, cesses proportionate to 
the balance of net profits left in their hands after payment of the 
royalties to the plaintiff. There must, therefore, be an adjustment 
of accounts between the plaintiff and his lessees under Sec. 81, 
unless it so happens, that the royalty is precisely. half of the 
annual net.profits. The result, consequently, has been that the 
Collector has received just what he was entitled to levy under 
the Act, but instead of levying the whole from the lessees in the 
first instance, he has levied the amount partly from the plaintiff 
and partly from his lessees. It is not suggested, that the plaintiff 
has been prejudiced in any manner by this irregular mode of 
recovery on the part of the Collector. The ground upon, which 
he seeks relief is—not that the Collector has irregularly levied from 
him cesses payable, but—that the Collector has assessed cesses upon 
the royalty which is not assessable at all with cesses under the Act, 
whether it be money in his hands or in the hands of his lessees. 
This latter contention is, as I have explained above, wholly 
untenable. The first ground taken on behalf of the appellant 
cannot consequently be supported and must be overruled. 

The second ground taken on behalf of the appellant raises 
the question, whether the amount of royalty received by the 
plaintiff is liable to be assessed with Income tax. This question 
has not been determined by the learned Subordinate Judge, 


. because in his opinion, the claim in respect of this matter could 


not be put forward without the service of a fresh notice upon the 
defendant under Sec. 424 of the Civil Procedure Code. It is, 
therefore, necessary to deal in the first instance with the third 
ground taken on behalf of the appellant, namely, that no notice 
under Sec. 424, C. P. C. was necessary, and if one was necessary, 
the defendant had either waived it, or was estopped by his 
conduct from pleading the want of such notice at the stage at 
which he raised the question. The facts, so far as it is necessary 
to state them for the decision of this point, appear to be as 
follows. On the 8th July, 1901, the plaintiff delivered to the 
Collector of Burdwan, a notice under Sec. 424 of the Civil 
Procedure Code, in which he stated the cause of action to be thé ` 
ilegal assessment of cesses upon the royalty received by him, 
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- and the relief which ‘he claimed was'stated to be the refund of 
the -sum levied from him. On the 28th January, 1902, the 
plaintiff commenced the present action, and the claim was 
limited in the plaint, as originally filed, to the amount of cesses 
which he had been compelled to.pay. On the roth May, 1902, 
the plaintiff made an application for leave to amend the plaint 
by the inclusion of an alternative claim for refund of the amount 
which he had been: compelled to pay as Income tax on the 
royalty. Ample time was given to the defendant to object to 
the proposed amendment, and on the 11th June, 1902, a petition 
of objection was filed on his behalf in which it was urged that a 
'separate and distinct cause of action could not be joined, nor 
could a suit of one ,character be converted into a suit of another 


and inconsistent character. No suggestion however was made, 


that a fresh notice under Sec. 424, C. P. C. was necessary. The 
objection taken was overruled on the 9th July, 1902, and leave 
was granted: to the plaintiff to amend the plaint as prayed. The 
plaint was amended accordingly, and an additional written state- 
ment was filed on behalf of the defendant on the 2nd August, 
1902, in which no mention was made of the want of a fresh 
notice. Issues were framed on the 16th August, 1902, but no 
issue was raiced on this point. A second additional written 
statement was filed on behalf of the defendant on the 11th June, 
1903, and other legal objections were put forward. The case then 
came on for hearing on the 11th January, 1905, and was heard 
from day to day, till the plaintiff closed his case on the 17th 
January, .1905. On the 21st January, 1905, the defendant for the 
first’ time took objection that the claim in respect of the refund 
of the Income tax was not maintainable without a fresh and an 
appropriate notice under Sec. 424, C. P. C., and a new issue was 
framed on the point, inspite of the objection of the plaintiff. 
The learned Subordinate Judge subsequently held upon this issue, 
that the claim for the refund of the Income tax was not maintain; 
able and accordingly declined to entertain it. Upon these facts, 
it. was contended by the learned vakil for the appellant, that 
no notice was necessary under Sec. 424, C. P. C. It was 
argued that Sec. 424, C. P. C. had no application to a case 
dike the one before us, and that it ought to be limited in 
its application to cases of what might be called torts or wrongs. 
This contention is contrary to. the decision of this Court in 
| The Secretary 9f State v. Raylucki Q) which, it was suggested, 
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goes too far and may be'open to criticism. It ‘is unnecessary, 
however, to examine this point in. detail, as I think, that the 
other contention of the plaintiff upon this matter is well founded, 
It may be assumed, therefore, that a notice under section 424, 
Civil Procedure Code, is requisite in cases of this description ; and it 
may further be assumed, that, as pointed out by Mr. Justice Paul, in 
Ullman v. Fustices of the Peace for the Town of Calcutta (1), a plaint 
which has been filed after service of a notice, in which a particu- 
lar cause of action is specified, ought not to be allowed to be 
amended so as to introduce a new cause of action, not specified 
in the notice. The question still remains, whether as urged by 
the appellant, the defendant has not waived the notice, or 
whether the defendant is not estopped by his conduct fromiplead- 
ing the want of notice at the trial. In my opinion, this question 
ought to be answered in favor of the plaintiff. It was contended, 
however, on behalf of the defendant, respondent, upon the 
authority of the decision of the Allahabad High Court in Bachchu 
Singh v. Secretary of State (2), that the language of section 424, Civil 
Procedure Code, is imperative, and absolutely debars a Court from 
entertaining a suit, instituted without compliance with the- provi- 
sions of the section. That case to my mind is clearly distinguish- 
able. It was there contended that if a suit wasinstituted without 
notice, or after service of a bad notice, it was not right tó dismiss 
the suit without giving the plaintiff an opportunity of serving a 
valid notice. It was held, that it was not competent to the Court 
to grant such opportunity, that the principle of the decision in 
Rendall v. Blair (3) which is identical in substance with the 
principle adopted by this Court in Alimuddin v. Hira Lall (4), 
has no application to cases under section 424 of the Civil Proce- 
dure Code. Assuming this to be so, it is obvious that the question 
raised in the present case stands upon ap entirely different footing. 
À notice under section 424, Civil Procedure Code, is given for the 
benefit of the defendant, and it may be presumed, that the 
intention of the Legislature was that the Secretary of State should 
have an opportunity of investigating the alleged cause of com- 
plaint, and of making amends, if he thought fit, before he was 
impleaded in the suit. There is nothing to prevent the defendant 
from waiving the notice, or from being estopped by his condhict 
from pleading the want of notice at the trial. This is amply 


, -(1) (1871) 8 B. L. É. 265. (8) (1890) 45 Ch. D. 189, 
(3) (1902) I L. R. 2% All 187, . (4), (1895) I. L. 28 Calc. 87. 
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borne out by the cases of Davey v. Warne (1), Edward v. Great 


Western Ry Co. (2), Arnold v. Hamel (3). Under the circumstances. 
disclosed in the case before us, it appears to me that the right to a 


notice of action was waived: It has further to be observed, that 
if the objection had been taken, as it ought to have been taken, 
when the application for amendment of the plaint was made, 
it would have been open to the plaintiff to bring a separate action 
in respect of the claim for the refund of the Income tax after due 
service of notice under section 424, Civil Procedure Code. But 
not only was objection not taken on the ground of want of notice, 
when leave was granted to amend the plaint, it was actually taken 
atatime when, if the objection was allowed to prevail and the 
plaintiff was driven to institute a separate suit for the.recovery 
of the Income tax, he would be successfully met with the plea of 


limitation. Jt is well settled, that if provisions of law are waived . 


in the course of a trial, they cannot afterwards be set up by-way of 
objection to any step taken or about to be taken upon the footing 
of the waiver ; when a litigant has, without mistake induced by 
the: opposite party, taken a particular position in the course of a 
litigation, he must act ‘consistently with it, specially, if to allow 
him to do otherwise would be to prejudice his opponent. I must 
hold consequently, that the defendant in this case had waived the 
plea of want of notice, and that it was not competent to him to 
rely upon the plea at the stage of the suit at which he brought 
it forward. We must, therefore, examine the validity of the second 
ground taken on behalf of the appellant. 

The decision of the question, whether the royalty received 
by the plaintiff is liable to be assessed with Income tax, must 
depend upon the construction of the provisions of Act II of 1886. 
Section 4 of the Act provides that the sources of income-taxable 
. under the Act are those specified in the Second Schedule which 
consists ‘of four parts. Part I treats of salaries and pensions, 
Part II, of profits of Companies, Part III, of interests on securities, 
and Part IV, of other sources of income ; this part makes taxable 
any source of income, not included in the, previous parts, subject 
of course to the exceptions mentioned in section 5 of the Act. 
The question, .therefore, is reduced to this, whether royalty 
'recelved by an owner.from a coal mine is ‘income’ within the 
meaning of Act II of 1886. It was argued on behalf of the 
appellant, that royalty is not income, but it is in reality the price 

(1) (1848) 14. M, & W, 199. (2) (1851)/11 O. B. 588 at 050, 
(8) (1864) 9 Exch. 404 
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paid for-a portion of the soil, the payment whereof is distributed. 
over a number of years. In other words, it is invested capitali 
reconverted into money. In support of this position, reliance was 
placed upon the cases of Foley v. Fletcher (1), and Secretary of 
State v. Scoble (2). It must be conceded, that the argument has 
considerable force. The question, however, is not free- from 
difficulty, and although there does not appear to be any ‘Indian 
case on the point, the question has been raised before the English 
Courts, and a view adopted which is contrary to that put . forward 
by the appellant. But before I deal with the question of the 
true nature of a royalty, I may point out that the cases relied’ 
upon on behalf of the appellant are distinguishable. The case 
of Foley v. Fletcher (1), is an authority for the proposition that’ 
where a principal debt is made repayable by periodical instalments, 
none of the instalments is chargeable with Income tax; where, 
therefore, the purchase money of an estate is made payable by- 
periodical instalments, although each instalment may, in sübstance, 
partially consist of interest, the periodical instalments are not 
liable to be assessed with Income tax. This principle was adopted 
by the House of Lords in the case of Secretary of Stdte v. Scoble (2). 
There the Secretary of State had power by contráct to purchase 
a Railway, paying for the purchase, the full value of all the shares- 
of the Company, with the option of paying instead of a gross 
sum, an annuity for a term of yéars, each instalment of the: 
annuity representing in substance an instalment of ‘the purchase 
money, and interest on the amount of the purchase money 
unpaid. The House of Lords’ affirmed the decision of the Court 
of Appeal [Scoble v. Secretary’ of State (3)] that as capital could: 
not be taxed as income, Incomé’ tax was not payable upon that 
part of the annuity which essentially represented’ capital. In this’ 
very case, Lord Halsbury, L. C. pointed out, that where we are: 
dealing with Income tax upon a rent derived from coal; we are- 
in truth taxing that which is capital in this sense, that it is 4° 
purchase of the coal, and not a mere rent. The Lord Chanceller: 
further observed that the Income tax is not and cannot be, from: 
the nature of things, cast upon absolutely logical lines, and to: 
justify the exaction of the tax, the things taxed must have been 
specifically m&de the subject of taxation. We are, therefore, 


' brought back to the question, whether royalty is ‘income’ within: 


the meaning of the Income Tax Act. The term '' income! is not: 


(1) (3888) 3 I; & NL 700, ^ ^. . bog esu Im 
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(8) _ (1908) 1 K. B, 494, On “Appeal (1903y A. C. 299. 
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defined in the Act, and the explanation given in section 3, cl. (5), 
that it means income and profits’ accruing and arising or received 
in British India, does not throw much light upon the question. 
The word ‘income,’ however, is, to use the language of Sir 
George Jessel in Re Huggins (1), as large a word as can be used to 
denote a person’s receipts, and it seems to me, that it is wide 
enough to include a royalty received from a mine. The nature 
of a royalty was examined at some length by Lord Denman, C. J: 
in Reg. v. Westbrook and Reg. v. Everist (2. It appears to have 
been contended in that case, that it is altogether wrong in 


principle to consider the royalty as rent, because it is a sum paid, : 


not for the renewing produce of the land, but for severed 
portions of the land itself. The learned Chief Justice answered 
this argument by observing that the occupation of-a mine is only 
valuable by removal of portions of the Soil, and whether the 
occupation is paid for in money or in kind—is fixed beforehand 
by contract or measured afterwards by the actual produce—it is 
equally in substance a rent, inasmuch as it is the compensation 
which the occupier pays the landlord for that species of occupa- 
tion which’ the contract between them allows. As pointed out 


by Lord Denman, this would not admit of an argument in an ` 


agricultural lease, where the tenant was to pay a certain portion of 
the produce, which would be admitted to be in all respects a rent 
service with every incident to such a rent. The same view was 
adopted in substance by Sir Charles Abbott, C. J. in Rex. v. 
Attwood (3), and by Lord Blackburn in Coltness Iron Co. v. 
Black (4. Lord Blackburn referred to the observation of Lord 
Cairns in Gowan v. Christie (5), that a mineral lease, when 
properly considered, is really a sale out and out of a portion of 
the land, but remarked that this did not justify the inference, 
that no Income tax should be imposed on the rent reserved 
on a mineral lease. The distinction between a price paid down 
in one sum for the out and out purchase of the minerals forming 
part of the land, and the rent and royalty which constitute, in 
reality, a payment by instalments of the . price of these minerals, 
is intelligible, though it may not be quite logical, thus affording 
an illustration of Lord Halsbury’s observation in Quinn v: 


(1) (1882) 51 L. J. Ch, 938. 

(3) (1847) 10 Q. B. 178 ; 74 R. R, 248. f l 

(3) (1827) 6 B & C 277 ; 30 R. R. 322. (4) (1881) 6 A. O. 315 at 335. - 
(5) (1873) L. E. 2 H. L. (8o.) 278 at p. 984. . 
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Cryn, Leathem (1), that law is not necessarily a logical Code, and’ is not, 
ien. always logical at all. The view I take, receives some support 
Manindra in handra from the definition of the word ‘income’ as given in the Oxford 
ae Dictionary, Vol. V. p. 162. ‘Income’ is defined to be “ that which 


The Secretary ot comes in as the periodical produce of one's work, business, lands, 
x te tae in or investments, considered in reference to its amount, and. 
iere " commonly expressed in terms of money; annual or periodical 
aide receipts accruing to a person or corporation.” The same view of 
the matter appears to have been adopted in the American Courts, 
in which it has been held, that the term ‘ income’ includes a sum 
. accruing as royalty under an oil lease of land, granted in con- 
sideration of a royalty of part of the oil See In re Woodburn's 
Estate (2. In the case of a mine, the rent may be (a) a fixed 
sum ; (6) a certain annual sum ; (c) a royalty on the amount of 
minerals extracted, payable at fixed intervals or times ; (7) such a 
royalty, but notless inthe aggregate, than a fixed amount each 
year, [as in the lease produced in the present case] ; and (e) such a 
royalty and a covenant to mine a certain minimum amount or 
pay royalty thereon. But whatever form the consideration for 
thelease may assume, the money or thing which is paid for the 
' occupation of the mine, thougli it is in one sense a preferred debt, 
is, in its essence, rent, and has all the qualities thereof ; see 
Raynolds v. Hanna (3) where it was held that money received as 
royalty from a mine was ‘income’ and distributable as such, and 
not as a part of the corpus of the estate, because royalty is the 
most appropriate word to apply to rental based on the quantity of 
coal or other mineral that is or may be taken from a inine. (See 
also a number of similar cases collected in Barringer and Adams 
on Mines pp. 9—15.] I must hold consequently, that the royalty 
received by the plaintiff is ‘income’ within the meaning of Act II 
of 1886. If itis regarded as of the nature of rent, it is clearly 
not exempted from assessment under section 5, sub-section (1), 
cl. (a) which makes an exception only in favor of rent derived 
from land which is used for agricultural purposes, and is subject 
to the payment of land revenue orlocal rate. Reference may 
also be made in passing to the provision contained in section 5, 
sub-section (1), cl. (2) (iii) which makes an exception in favor of 
an income derived from the sale by a cultivator or receiver of «ent 
in kind of the produce raised or received by him, when he does 


(1) (1901) A. O. 495 at 608. — « 


(2) (1891) 188 Pa. 606 ; 21 Am. St. Rep. 932, 
(3) (1893) 55 Fed. Hep. 788 at 800. _ 


Vor. V] |.  :HIGH COURT. 


:mot keep a shop or stall for the sale of such produce. It may be 
-argued . with some plausibility, that this clause must have been 
introduced, because the general words used in section 4 are wide 
-enough to embrace incomes derived from the sale of the produce 
-or part of the soil. It is not necessary, however, to draw any 
-such inference from the clause in question, because it is quite 
"possible that the clause may have been put in under the influence 
-of excessive caution, aud it is not safe to draw any inference from 
"what may be a superfluous provision [follow March Co. v. 
Court of Wards (1), and Loudon Joint Stock Bank vw. Mayor of 
London (2)] I, therefore, prefer to rest my decision on the 
ground that the term ‘income’ as used in section 4 of the Income 
"Tax Act is -comprehensive enough to include a royalty, and that 
if royalty is really of the nature of rent, it is not excluded from 
:the operation of section 4 by reason of the exceptions specified 
in cl. (a) of section 5. . : 
lt was strenuously contended by the learned vakil for the 
-appellant, upon-the authority of Umed Rasul v. Anath Bandhu (3), 
:that the- plaintiff ought not to be assessed with Income tax 
in respect of the identical sum upon which cesses have been 
‘levied ; reliance was particularly placed upon the passage in 
«which it is stated that “ the defendants would seem to be liable to 
pay Income tax and consequently not Road cess.” The case relied 
"upon, however, is clearly distinguishable, and as has been already 
-explained by my learned brother who was a party to that decision, 
it was not intended to lay down in it a general proposition of 
‘law that no property is liable to be assessed with both Road cess 
-and Income tax. Iii that case it was held, that the profits of a 
mela were not exempt from Income tax, and that such profits 
were not liable to be assessed under the Cess Act, but that the 
‘land on which the mela annually took place was rightly assessed 
with Road cess in its agricultural qharacter, That case, therefore, 
“bears no analogy to the case before us. It may be conceded, that 
‘Courts always look with disfavour upon double taxation, and 
. statutes will be construed, if possible, to avoid double taxes ; see 
‘the observations in Carr v. Fowle (4). To the same effect are the 
. observations of Chief Justice Waite in Tennessee v. Whitworth (5), 
in, which that learned Judge, in delivering „the unanimous 
-opinion of the Supreme Court of the United States, remarked 


' 
zas follows: "It is no doubt within the power of a State 
(1) (1872) L. R 1 P. C. 419 at 417. — (3) (1901) I. L R, 28 Cale. 637. 
(2) (1976) 1 0. P. D. Lat 17. (4) (1893) 1 Q. B. 251. 


(5) (1885; 117 U. 8. 128. . 
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to subject a Corporation to double taxation. Dquble taxa-- 
tion,however, is never to be presumed. If property is taxed once: - 
in one way, it would ordinarily be wrong to tax it again in another 
way, when the burden of both taxes falls on the same person. 
Sometimes, tax laws have that effect, but if they do, it is because’ 
the Legislature has unmistakably so enacted. All presumptions: 
are against such an imposition.” But when the Legislative intent’ 

is clear and unmistakable, effect must be given to the statutory” 
provisions on the subject. The question of double taxation is + 
one of expediency for the consideration of the Legislature ; it ' 
cannot be affirmed as a matter of law, that double taxation is- ^ ` 
forbidden [See the decision of the Supreme Court of the 
United States in Davidson v. New Orlearis (1), and New Orleans v.. 
Houston (2) ; see also Reclamation v. Hagar (3), and United States 

v. Benson (4).] It must be held consequently, that the royalty _ 
received by the plaintiff is liable to be assessed with cesses, as it 


. is part of the net annual profits from the mine, and it is also liable- 


to be assessed with Income tax, inasmuch as it is taxable ‘income’ 
within the meaning of the Income Tax Act. The second ground 
taken on behalf or the appellant, therefore, cannot be sustained. 
For these reasons, I agree with my learned brother that the- 
decree of dismissal made by the Court below is correct and ought 
to be affirmed with costs. 
M. M. C. - ! Appeal ii 
(1) (1877) 96 U. 8. 97. (2) (1886) 119 U. 8. 265. 
(8) (1880) 6 Sawyer 567 ; 4 Fed. Rep. 866. 
(4) (1865) 2 Clifford 512 ; 24 Fed. Cases 1112. 


C Sor. Y) Phry council. VE: 


« PRIVY COUNCIL. - 


-© Present: Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble 
i and Sir Arthur Wilson. 


. P. C. 
RAMESWAR PERSHAD SINGH 


x " : v. 1200. 
NC n RAM BAHADUR SINGH AND OTHERS. November, 15. 


[ON APPEAL FROM THE HIGH Court AT CALCUTTA.] 
Infant— Compromise, setting aside—Order of Court. 


f When a suit had progressed up to a certain stage and after some witnesses 
had been examined on behalf of the plaintiff, the terms of a proposed compromise 

- were brought to the attention of the Court, and the compromise was then 
approved by the Court and stated solemnly in an order made by the Conrt to be 
for the benefit of the infant defendant d : 


Held, that the compromis» should not be set aside, specially as the adult 

members of the family, who were presumably competent to judge of their own 

: interests and who had no separate interest in the property in dispute had taken 

part in this compromise and assented to it, and the Court pronounced that it 

'. wis for the bene4t of the infant who was made a party for binding his interest 
such as it was, t 


Appeal by the Plaintiff. ` 
` Suit to set aside a compromise decree. 

The material facts will appear from the judgment of the High 
Court (Banerjee and Pargiter JJ.) reported in I. L. R. 31 Calc. 111. 

The judgment of the Judicial Committee was delivered by 

Lord Macnaghten.—The first step the appellant has to take 
is to set aside the compromise of a former litigation instituted for 
the very same purpose as the present suit. The compromise was 
brought-to the attention“of the Court, approved by the Court, and 
stated solemnly in an order made by the Courtto be for the 
benefit of the infant whois now suing. It seems to their Lord- 
ships, after hearing the appellant's counsel, that there is no 
ground for setting the compromise aside. The suit in which it 
was made had progressed up to a certain stage; it had been 
opened on'behalf of the plaintiff; witnesses had been examined, 
and the Court knew very much more about the question in 
dispute than the Court generally does know when it is asked to 
confirm a compromise of pending litigation. The infant had no 
separate interest ; the adult members of the family, who were 
presumably competent to judge of their own interests, had taken 
part in this compromise and assented to it, and the Court pro- 
nounced that it was for the benefit of the infant, who was: made 
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P. C. a party for the purpose of binding his interest sueh as it was. 
1908. _ It seems to their Lordships hopeless now to attempt to set it aside. 
Bameswar Pershad Sir Robert Finlay has admitted very properly that, unless he can 


Singh ~ make good his point and have this compromise set aside, it is idle 

Ram Bahadar Singh. to go into the remaining questions which have been raised. That 

Lord Macnaghten. being so, their Lordships will humbly advise His Majesty that the 
— appeal ought to be dismissed. The appellant will pay the costs. 


M. K. M. Appeal dismissed. 
APPELLATE CIVIL. 


. Before Sir Francis W. Maclean, K. C. I. E., Chief Justice, 
Mr. Justice Mookerjee and Mr. Justice Holmwood. 


e CIVIL ^ IN THE MATTER OF LALIT MOHAN PAL, PETITIONER.* 
1906, Criminal Procedure Code (Act V of 1898), Sec. 195, el. (1), (D) — Court, meaning of. 
A ux. 80 The term ‘Court’ as nsed in section 195, cl. (1), (2) of the Code of Criminal 
cee , Procedure, is not confined to the Judge who tried the case or the appeal as the 


case may be, but also means and includes the successor in office of auch Judge ; 
a sanction for prosecution granted under this section by such successor is valid 
e in law and is not defective for want of jurisdiction. 
Emperor v. Molla Fuzla Karim (1) followed, 


Application to set aside a sanction for proaddution: 

The facts material for the purposes of this report are as 
follows. 

One Dwijendra Narain Roy brought a suit in the Court'of 
the Second Munsiff of Kandi for the recovery of a sum of 
Rs. 248-11-3 against one Bholanath, the minor son and heir of 
the present petitioner’s uncle, Binode Lal Pal deceased, alleging 
that Binode Lal had executed a note of hand on the 2oth Falgoon 
1308 B. S. for Rs. 300 in favor of the „plaintif and agreed to pay 
interest on the said amount at the rate of Re. 1 per cent. per 
mensem and that the aforesaid amount of "Rs. 248-11-3 was due 
after giving credit to Rs. 150 paid on account of the debt after 
the death of Binode Lal. Bholanath, through his mother and 
guardian, Rajendra Bala Dasi, filed a written statement saying 
that his father had not executed the hand note nor had he 
borrowed any,money: from the plaintiff. In his evidence before 
the Munsiff, the plaintiff stated, that the present petitioner 


` 


* In the matter of an order in Misvellaneous Case No. 49 of 1908 in the 
Court of A. W. Watson Esq. Offg. District Judge, Murshidabad, dated the 


16th July, 1906. 
! i (1) (1905) I..L. R. 33 Oale. 193. 


4 
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wanted to pay him Rs. 150 and that he heard from bis cashier 
that the petitioner did pay the cashier Rs. 150. The present peti- 
tioner was cited as a witness on behalf of the defendant and gave 
evidence on his behalf, denying the plaintiff's statements altogether. 
The Munsiff decreed the plaintiff's suit for Rs. 1o and dismissed 
his claim with regatd to interest. The plaintiff preferred an 
- “appeal to the District Judge against the decree dismissing his 
claim for interest but no appeal was preferred by the defendant. 
The District Judge dismissed the plaintiff's appeal but observed 
that the defence was false, that Lalit Kumar has perjured himself 
` and that Courts of Justice should take more notice of such 
conduct. Thereupon the plaintiff applied to the then Munsiff, 
the successor in office of the Munsiff who decided the suit, under 
section I95, Criminal Procedure Code, for sanction to prosecute 
the petitioner for giving false evidence, but the Munsiff refused 
to give sanction. Thereupon the plaintiff applied for sanction 
to the District Judge, the successor in office of the Judge who 
decided the former appeal, and the District Judge after carefully 
going through the record, came to the conclusion that there was 
every reason to suppose that Lalit Mohan deliberately committed 
perjury in making the statements in his evidence before the 
Munsiff, and he was deliberately of opinion that sanction for the 
prosecution of Lalit Mohan should be granted upon the facts 
disclosed by the record itself, and he held, that there was strong 
prima facie case against Lalit Mohan whose conduct in giving 
the evidence was so wholly unscrupulous that his prosecution 
was called for in the ends’ of justice, and he accordingly granted 
sanction for the prosecution of the petitioner under section 193, 
Indian Penal Code. The petitioner, thereupon, moved the High 
Court to set aside the order of sanction on the ground, amongst 
others, that under section 195 of the Code of Criminal Procedure, 
the new District Judge had ño jurisdiction to grant the sanction. 

Babu Shamatul Chandra Dutt for the Petitioner. 

Maclean C. J.—I think it is sufficient to say that no case 
ha$ been made out for our interference. 

We are only dealing on the present occasion with section 195 
of the Code of Criminal Procedure. I agree with the decision in 
the gase of Amperor v. Molla Fugla Karim (1). Whether that 
decision clashes in principle with the decision to which I was a 


party in the case of Krishna» Gobinda Dutt (2), which depended . 


upon the language of section 476 of the.Code of Criminal 
. (1) (1908) I. L. R. 38 Cale, 193. (2) (1905) 9 O. W. N. 859. 


1906. 

— 
In the matter of 
Lalit Mohan Pal. 
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Procedure, and not upon the language of section 19% is a matter 
which does not arise on the present occasion, and with which I 
do not propose to enter. 
The application is, therefore, rejected. 
Mookerjee J.—1 agree. 


Holmwood J.—I agree. 
M. M. C. Application refused. 


r 


Before Sir Francis W. Maclean, K. C. 1. E., Chief Yustice 
and Mr. Fustice Holmwood. 


WILLIAM M. GRANT 
v 


Mrs. ROBINSON.* 


Permanent tenancy-—Faots. inference from — Lease, origin of, unknown — Tenancy 
of. long standing — Non-agriculiwral— Hosidential purposes, substantial 
building raised for— Uninterrupted enjoyment — ent, uniform payment of, 
without alteration—Burden of proof on tenant, 


Cases in which the facts are different do not afford much assistance in the 
discussion of the question whether a tenancy, the origin of which is not known, 
is of a permanent or precarious character. Each case must depend on its own 
circumstances, 2 

Where the origin of a tenancy, not agricultural in nature, is not known, 
and it is held and enjoyed for » length of time, say from 50 to 60 years, sub- 
stantial buildings are erected on the land let out and enjoyed uninterruptedly 
for that length of time by a payment of uniform rent without alteration, the 
Courts will, in the absence of any thing to the contrary. presume that it was 
granted for building purposes, and the grant was of a permanent character. 
It is a question of inference from facts, the burden of proof being on the tenant, 

Gungudhur Shikdar v. Ayimuddin Shah Biswas (1), Durgaprasad Misser 
v. Brindaban Sovkul (2) referred to, 

Nilratan Mandal v. Ismail Khan (8) followed. 


Appeal by the Plaintiff. . 
Suit for ejectment of a tenant. 


The facts of the case appear from the judgment. 


Dr. Rash Behary Ghose and Babu Digambar Chatterjee 
for the Appellant. 


4 


Babu Ashutosh Mukerjee for the Respondent. 


* Appeals Nos. 26 and 27 of 1906, under section 15 of the Letters Patent 
against the decree of the Hon’ble Mr. patice Mitra, dated the 8th Fobruary 
1906 in Appeal from Appellate Decree No. 1378 of 1905. 


(1) (1882) 1. L. R. 8 Cale. 960. _ (2) (1871) 7 B. L. R. 159. 
(8) (1804) I. L B, 82 Calc. 51. 


Vor. V.] HIGH COURT. 


The judgment of the Court was as follows : 

Maclean C. J.—The Judicial Committee in the case of 
Nilratan Mandal v. Ismail Khan Mahomed (1) says—the passage 
is to be found at page 61—“ The question here, as in other 
similar cases, is whether the true inference from the facts is that 
the tenure is permanent or precarious, the burden of proof being 
on the tenant.” In the present case, the Munsiff and the 
Subordinate Judge have both arrived at the conclusion that upon 
the facts, they have found in the case, they are justified in inferr- 
ing that the holding in question was of a permanent and not of 
a precarious nature. The question then we have to decide is 
whether they were justified in drawing that inference. I can 
hardly think that so experienced a judge in these matters as 
Mr’ Justice Mitra,—although his language is perhaps a little 
ambiguous,—meant to hold that tHis was really a question of 
fact in the sense that he would be bound by the findings of fact 
of the lower appellate Court. He knows the difference between 
an inference to be drawn from facts and finding of facts them- 
selves ; and if I might draw an inference from his judgment, 
Ithink he meant to hold that the lower Courts were justified 
in the inference that they drew. Be that as it may, the facts in 
this case from which the Courts below have drawn the inference 
in question are practically undisputed, and they come to this :— 
The origin of the lease is apparently not known, if lease there 
were ; but it appears that the tenancy was created from so to 60 
years ago, that it was a tenancy not for agricultural purposes, 
but that it was created with the object of allowing the tenant to 
build a house on it for residential purposes. Ithink the finding 
amounts to this that a substantial building was erected upon this 
small plot of.land, though that conclusion is challenged before us. 
I think the lower Courts intended to find and did find that a sub- 
stantial building had been erected. Apparently there has been 
no interruption whatever of the tenancy during these fifty or 
sixty years, and there is nothing to show that there has been any 
alteration whatever, in the rent, which apparently was very small. 
It is true that there have been no dealings with the property 
except a dealing of a somewhat compulsory nature, namely, that 
it was sold in execution of a decree, and one of the«lefendants was 
the purchaser under that sale. "Those are the facts of the case ; 
and, it is contended that the Courts below were not justified in 
drawing the inference that they did. I think they were; and Iam 
not disposed to think that we should interfere. 

(1) (1804) I. L. R. 82 Cale. 51 at p. 62, 
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I do not think that cases are of very much assistance to us 
Tp : : . ' 
in discussions of this nature, in as much as each case was neces- 
sarily dealt with on its own circumstances. There are, however, 


two cases, the facts of which are not dissimilar from the present. ` 


In the case of Gungadhur Shikdar v. Ayimuddin Shah Biswas (1); 
the head-note is this and it is borne out by the judgment ; 
“ where it is conceded that lands were not let out for agricultural 


purposes, but that they had apparently been let out more than 


sixty years before suit for building purposes, the defendant's 
ancestors having erected thereon a house more than sixty years 
before suit, and having, with the defendants, resided there from 
first to last'"— as is in the case now before us—" the Court is at 
liberty to presume that the land was granted for building 
purposes and that the grant was of a permanent character." 
'There the Court (consisting of Chief Justice Garth and Mr. 
Justice Mitter) says.” If the land had originally been granted 
for agricultural purposes, then the defendants would probably 
have had another answer to the suit, namely, that they had 
acquired a right of occupancy. But as the circumstances under 
which the original grant was made tend to show that it was made 
for building purposes, the Courts below were at liberty to 
presume that the grant was of a permanent nature." There is 
one other case which, as I have said, is very near the present, 
perhaps a rather stronger -case in favour of the tenant, Durga 
Prasad Misser v. Brindaban Sookul (2). There the head-note is, 
“u The plaintiff permitted B to erect a thatched dwelling-house 
with mud-walls on a piece of land belonging to the plaintiff, and 
B dwelt in it for more than forty years: Held, that B had an 
assignable interest in the house and land, which could, therefore, 
be seized and sold in execution of a decree against B and that the 
purchaser who had obtained possession could not be dispossessed 
at the suit of the plaintiff.’ As I have said, I do not think that 
cases in which the facts are different afford much assistance iri 
these discussions. Each case must depend on its own circums- 
tances. But I think upon the facts found in this case, the 
Courts below were justified in the inference they have drawn., 

The appeal, therefore, fails and must be dismissed with costs. 

This judgment, it is conceded, will govern Appeal No.. 26 
of 1906, which is accordingly dismissed with costs. 

Holmwood J.—1 agree. li 
M. M. C. : ; Appeal dismissed. 


(1) (1882) I. L. R. 8 Cale. 960. — (3) (1871) 7 B. L. R. 159. 
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Before! Mr. Fustice Rampini and Mr. Fustice Mookersee. 
DEONANDAN PERSHAD AND ANOTHER 


v 


MEGHU MAHTON AND OTHERS.* 


Bjectment, suit for— Notice to quit, if and whon tecessar y— Tenant, status of— 

Tenant from year to year—Teaant-at-will— Recognition by landlord— 

` Damand for rent, if sufficient—Bengal Tenancy Act (VIIT of 1885) Che. 

Ya & Vi, Seos, 103 B and 110— Record of rights, entry ir, effect of — Pre- 

sumption, rebuttable—Plaint, mitconstruetion of —Second appeal—Admis- 
sion—Proprietor’s private lands. 

Although under section 103B of the Bengal Tenancy Act every entry in & 
Record of rights duly published is to be presumed to be correct, the presumption 
is a rebuttable one, 

A misconception and misconstruction of the scope and effect of statements 
made in a plaint and a decision arrived at on such misconstraction by a Judge 
of facte, that’ there is an admission by the plaintiff, would give jurisdiction to 
the High Oourt in second appeal to interfere. 

A demand to give up possession coupled with a demand to pay the produce 
of the land or thé price thereof {a not a demand for rent and cannot be regard- 
ed as a recognition by the landlord of the person from whom the demand Is 
made as his tenant, 

A suit for ejectment of a tenant cannot be maintained unless the tenancy 
has been determined, that is, unless there has been a previous notice to quit 
or a demand for possession. Whether a mere demand for possession is enough 
in a particular case, or whether a notice to quit, verbal or written, is necessary 
depends upon the status of the tenant, 

Ram Narain Balu v. Maangree Urao (1) explained, 

If the defendant is a tenant from year to year, he is entitled to a reasonable 
notice to quit. 

Sulatu Das v. Jadu Nath Das (2) followed. 

Per Mookerjee, J.-A mere demand for rent is not sufficient to create the 
relationship of landlord and tenant which isa matter of contract assented to 
by both parties ; it is at most an offer of a tenancy. A tenancy is not necessa- 
rily constituted unless there is an acceptance of the offer made by the landlord 
on the part of the tenant and an attornment by him to the landlord. 

Beans y. Elliot (3) and Towerson v. Jackson (4) referred to. 

The provisions of Chapters V and VI of the Bengal Tenancy Act are not 
inapplicable to all tenancies in proprietor's private lands; they do not apply 
only when it is proved that the land is held under n lease for a term of years, 
or under a lease from year to year. 

Sheo Nandan v. Ajodh Hoy (6, Masudun Singh v. Goddar Wath (6) 
referre to . 

* Appeal from -Appellato Decree No. 1384 of 1905 against a deeree of 
W. Tounon, Esq, District Judge-of Bhagulpore, dated the Ist April 1905, 


modifying that of Babu Rajendra Kumng Bose, Additional Subordinate Judge 
of Monghyr, dated 14th June 1004, 


(1) (1900) 4 C. W. N. 792, (4) (1891) 2 Q. B, 484. 


© (2) (1904) 8 C. W, N. 774. (5) (1809) I. L. 8.26 Calo. 516. 
(3) (1838) 9 A & E. 812; 48 R B.520. (6) (1906) 1 O. L. J. 436. 
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A notice to quit, whether given by the tenant or the landlogd, need not be 
in writing ; a verbal notice is considered sufficient, especially when the lease 
fg verbal It would be otherwise, if there is statutory provision for a written 
notice to quit, or`the contract between the parties provides for such a written 
notice. 

Doe v. Oriok (1), Ros v. Pisros 2), Smith v. Birmingham Gas Light Co, (3) 

and Bird v Defonvielle (4) referred to. 

The strict rule that averments not traversed must be taken to be admitted, 
is not applicable to pleadings in Indian Courts. 

Anundmoyes v. Sheeb Ohunder (5) followed. 


Appeal by the Plaintiffs. 
Suit for ejectment. l 


The facts of the case appear fully from the judgments. 

Dr. Rash Behary Ghose and Babu Sarat Chandra Basak 
for the Appellants. 

Babus Fogesh Chnuder Dey and Kulwant Sahay for the . 


Respondents. 
: C. A. V. 
The following judgments were delivered : 


Rampini J.—This is a second appeal in a suit brought by 
the plaintiffs Deo Nandan Pershad and others to eject the 
defendant Meghu from some land. The plaintiffs are auction- 
purchasers at a sale for arrears of revenue. They allege that the 
defendant Meghu is a trespasser, having been inducted into the 
land by the former proprietor Fudri Babu, at a time when his 
interest in it had passed away from him. \ 

The learned District Judge has held that the defendant is a 
yearly tenant and as such entitled to a notice to quit, and as no 
such notice was given him, he has dismissed the plaintiffs’ suit. 

The plaintiffs appeal and contend that this finding of fact 
has been arrived at in a wrong way inasmuch as the Judge has 
not given due weight to the fact which he himself has found, 
viz., that the defendant was inducted into the land in r307, when 
Fudri Babu, the defendant’s lessor has ceased to be the owner 
of the land, and further that the defendant being a new tengnt 
at will is entitled to no notice. 

The first contention must prevail. The Judge has himself 
found that the plaintiffs purchased the land on the 26th June 
1899, corresponding with the 13th Ashar 1306. Then, the Judge 
has also found that the defendant’s “occupation began in and 


(1) (1805) 5 Esp. 196; 8 R. B. 843. (8) (1831) 1 A. & E. 526 ; 40 R, R. 358, 
(2) (1809) 2 Camp. 96; 11 R. B 678. (4) (1845) 2 Car, & Kir. 415. 
(6) (1862) 9 M. T, A. 287 (805). 
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with, effect from 1307," that is, the following year. Hence the 
Judge should have held that the entry in the record of rights 
which he relies on was rebutted by these two facts, and the 
defendant caunot as against the plaintiff be eren as a tenant 
of the land. 

It has further been pointed out that the District Judge is in 
error in saying that “ from paragraph 8 of the plaint, it appears 
that the plaintiffs respondents made repeated demands on the 
appellant for the price or value of the half produce i.e., for rent. 
He has thus been recognised as their tenant." The learned Judge 

‘has apparently misconstrued paragraph 8 of the plaint. In this 
paragraph, it is said ‘although the second party defendants were 
repeatedly requested to give up possession and to pay the pro- 
duce .of the disputed land or the price thereof, but they did not 
pay any heed to it, and hence necessity arose to the plaintiffs 
for this suit.” There is here no admission of any demand having 
been made on the defendant for rent. The demand to give up 
possession is inconsistent with the intention imputed to the 
plaintiffs by the Judge of recognizing the defendant as their 
tenant. The demand to pay the produce of the disputed land 
or the price thereof, would seem, when coupled with the demand 
for possession, to have been a demand for mesne profits or 
damages for use and occupation, but clearly not a demand for 
rent. The case must, therefore, be remanded to the Judge for 
a fresh. finding in face of these facts as to the position of the 
defendant. 

If he be found as regards the plaintiffs to be a trespasser, 
then the question of the necessity of giving him a notice to quit 
does not arise. If, however, he be found to bea tenant, then it 
will have to be determined whether he is a yearly tenant or a 
tenant merely holding the land at the pleasure of the landlord. 
If the defendant is a yearly tenant, no doubt the ruling relied 
on by the Judge, viz. Sulatu Dass v. Fadu Nath Das (1 will 
apply. If, however, he is a tenant of inferior status, it will have 
to be considered whether he is entitled to a written notice at all. 
The appellant's pleader relies on the case of Ram Narain Sahu 
v. Maangree Urao (2). But this was a case the cause of action 
in Which arose in-a district where Act I of 1879 B.«C. is in force, 
and it may be said that that judgment was never intended to, 
and does not, lay down that’ where the defendant is a tenant, 

„the tenancy has not to be determined before the institution of 


(1) (1904) 8 C. W. N. 774. (2) (1900) 4 C. W. N. 792. 
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Civi, the suit for ejectment. In that case, the tenancy of the defendant 
1906. had been determined by a verbal notice to quit given him by 
Desde paid the Manager of the Maharajah of Chota Nagpur, and the defend- 


ants disregarded that notice and held on to the land, knowing 
peta . well of the settlement of the land with the plaintiff. 
Rampini, J, The case is remanded to the lower Appellate Court for a 
nae fresh decision, having regard to these observations. Costs will 
abide the result. i 
; Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for ejectment of the defendants. The plaintiffs 
alleged that on the 26th June 1899, they had purchased, at a sale for 
arrears of revenue, an estate named Rampur Bhimal, and that they _ 
were entitled to obtain possession of the lands in dispute from 
- the defendants who were placed in occupation by the defaulting 
^ proprietors shortly after the sale. They further alleged that they 
had demanded possession from the defendants, but to no purpose. 
On the other hand, the defendants succeeded in obtaining a 
decision from the Settlement Officer on the roth June 1902, 
that they were tenants from year to year of these lands which 
had been recorded as the private lands of the proprietors. The 
defendants resisted the claim on various grounds amongst which 
it is sufficient to mention three, namely, that the lands in ques- 
tion formed their ancestral ryoti holdings, that they had been 
recognised as tenants by the plaintiffs after their purchase at the 
revenue sale, and that whatever their status might be, they 
' could not be ejected without a notice to quit. The Subordinate 
Judge found upon the evidence that the defendants were 
trespassers as they had been set up as tenants by the defaulting 
proprietors after the revenue sale, and in this view of the matter, 
he gave the plaintiffs a decree for ejectment. Upon appeal, the 
District Judge held that the defendants were tenants from year to 
year without a right of occupancy, and that as no notice to quit 
had been given, the suit must fail. The plaintiffs have appealed 
tothis Court, and .on their behalf the decision of the District 
Judge has been challenged substantially on three grounds, 
namely, frst, that the defendants are not tenants and. are not 
entitled to any notice to quit ; secondly, that if the defendants 
came in origirtally as trespassers, they have not been subsequéntly 
recognised as tenants by the plaintiffs, and thirdly, that as the 
lands in dispute are the proprietor's private lands, the defendants, 
even if tenants, are meré tenants at will, and are not entitled to 
any notice to quit. 


t. 
Meghu Mahton 


Von. V.] HIGH COURT. 


In suppbrt of the first point taken on behalf of the appellants, 
it is pointed out, that although under section 103B of the Bengal 
Tenancy Act, every entry in a record of rights duly published is 
to be presumed to be correct, the presumption is a rebuttable one, 
and that in the present case, the presumption has been amply 
rebutted by the facts found by the District Judge himself. The 
facts found are these : the plaintiffs purchased the estate, within 
which the lands in dispute are situated, on the 26th June, 1899, 
and consequently their purchase took effect from the previous 
last day fixed for payment of revenue. [See Act XI of 1859, 
Sch. A]. The defendants were inducted into the lands by the 
defaulting proprietors after the sale, and the occupation of the 
defendants began in and with effect from the Fusli year 1307, te. 
with effect from the zoth September, 1899. It follows, conse- 
quently, that the occupation of the defendants in its inception 
was that of trespassers, and the District Judge ought to have 
held that the presumption of correctness, which attaches to an 
entry in a finally published record of rights, had been fully 
rebutted by the facts established by the evidence. 

In support of the second contention urged on behalf of the 
appellants, it is argued that there has been no recognition of the 


defendants as tenants by the plaintiffs. As pointed out by my: 


learned brother, the District Judge has clearly misunderstood the 
scope and effect of the eighth paragraph of the plaint. The 
plaintiffs merely allege that they repeatedly requested the 
defendants to give up possession, and to pay the produce of the 
disputed land or the price thereof during the period of their 
occupation. This can hardly be regarded as a demand for pay- 
ment of rent ; but even if it be treated as a demand for rent, 
it is of no assistance to the defendants. A mere demand for rent 
is not sufficient to create the relation of landlord and tenant, 
which is a matter of contract assented to by both parties. If A 
finds B in occupation of his land, and being quite willing to treat 
hig as tenant, makes a demand for rent, the demand for rent is at 
most an offer of a tenancy and a tenancy is not necessarily 
constituted, unless B accepts the offer and attorns to A. This is 
amply supported by the cases of Evans v. Elliot (1), and Towerson 
v. Jackson (2), which show that the offer is not binding unless it 
is accepted, and the mere fact that such an offer has been made 
and the person to whom the pffer has been made continued 
in possession, cannot be evidence of assent. It is clear, therefore, 
(1) (1888) Q A & E. 842 ; 48 R. R. 530. (3) (1891) 2 Q. B. 484. 
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that the facts found by the District Judge are not tufficient to 
support his conclusion that the defendants had been recognised 
as tenants by the plaintiffs. 

The third ground taken on behalf of the appellants is fhat 
assuming that the defendants have been recognised as tenants by 
the plaintiffs, in as much as the lands in suit are the private lands 
of the proprietors, they are not entitled to any notice to quit. 
In support of this position, reliance is placed upon the decision 
of this Court in Ram Narain v. Maangree (1). In my opinion, 
the case to which reference is made does not support the broad 
contention advanced on behalf of the appellants. In the first place, 
it must be observed that the provisions of Ch. V. and VI of the 
Bengal Tenancy Act are not inapplicable to all tenancies in 
proprietors’ private lands ; they do not apply, only when it is 
proved that the land is held under a lease for a term of years, or 
under a lease from year to year ; this is clear from section 116 of 
the Act as explained in Sheo Nandan v. Ajodh Roy (2), and 


. Masudan Singh v. Goodar Nath (3). Inthe second place, upon 


general principles, a suit for ejectment of a tenant cannot be 
maintained unless the tenancy has been determined, that is, unless 
there has been a previous notice to quit or a demand for possession. 


"When a person has acquired possession of the lands of another, 


which he continues to retain, and when the holding is not for a 
fixed or determinate time, a manifestation of intention is required 
before the tenant can be called upon to surrender possession to the 
owner. 'This appears to be based upon the principle, that eject- 
ment can be brought only for an unlawful or tortuous detention. 
When possession of land has been acquired by the consent of 
the owner, such possession cannot ordinarily be deemed wrongful 
until at least after a demand for possession has been made. 
A refusal to surrender or a non-compBance with the demand fur- 
nishes the gist of an action for the recovery of the land, and the 
occupant may then be regarded as a wrong-doer. If, therefore, 
the entry was not wrongful in its inception or has not become $o 
subsequently, if there is privity between- the parties with respect 
to the premises sought to be recovered, the right of the owner to 
institute proceedings to dispossess the occupant arises only after a 
notice to quit has been given or a demand for possession has 
been made. This view is perfectly consistent with the case of 
Ram Narain v. Maangree (1) in which, as my learned brother 


(1) (1900) 4 0, W. N. 792. (2) (1899- I, L. R. 26 Calc. 546. 
(8) (1905) 1. 0. L. J, 456. 
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has just explained, it was never intended to rule that a tenant 
could be ejected without a previous demand for possession. That 
case only lays down, that where there is no statutory provision 
for the determination of the tenancy by a written notice to quit, 
a verbal notice to quit or demand for possession is sufficient. 
This appears to be reasonable and accords with the rule of the 
Common Law of England, that the notice to quit, whether given 
by the tenant or the landlord need not be in writing ; a verbal 
notice is considered sufficient, especially where the lease is verbal. 
[See Doe v. Crick (1), Roe v. Pierce (2), Smith v. Birmingham 
Gas Light Co. (3), Bird v. Defonvielle, (4)]. Of course, it would 
be otherwise if there is statutory provision for a written notice to 
quit, or the contract between the parties provides for such 
written notice. It was contended by the learned vakil for the 
appellants that the plaint in this case contained an allegation of 
a demand for possession previous to the suit, and as this was not 
denied in the written statement, the allegation ought to be held 
quite sufficient As pointed out, however, by their Lordships of 
the Judicial Committee in Anandmoyee v. Sheeb Chunder (5), the 
strict rule that averments not traversed must be taken to be 
admitted, is not applicable to pleadings in Indian Courts ; conse- 
quently the plaintiffs are not relieved from the necessity of estab- 
lishing the truth of their averment. It has further to be observed 
that whether a mere demand for possession is enough in this 
case, or whether the defendants are entitled to a notice to quit, 
verbal or written, must depend upon their status. If they are 
tenants from year to year, the rule laid down in Sulatu Dass v. 
3adu Nath Dass, (6), would apply. If, onthe other hand, the 
status of the defendants is that of a mere tenant-at-will, a demand 
for possession would be sufficient. Whether the defendants are 
tenants-at-will or not, would depend upon the terms of the agree- 
ment between the parties ; if the parties intended that the tenancy 
should be terminable at the will of either party, the position of 
the defendants would be that of tenants-at-will. Upon this 
question, however, there is no finding by the District Judge, and 
it is not possible to deal with the matter finally in second appeal. 
On these grounds, I agree with my learned brother that 
this appeal must be allowed, the decree of the District Judge 
reversed, and the case remitted to him for further consideration. 


M. M. C. . Appeal allowed ; case remanded. 


(1) (1805) 5 Esp. 196; 8 B.R. 848. — (4) (1846) 2 Car. & Kir, 415. 
(2) (1809) 3 Camp. 96; 11 R. R. 678. (5) (1862) 9 M. I, A. 287 at p. 301, 
(3) (1834) 1 A, & E. 626 ; 40 R. B, 858. (6) (1904) 8 C. W. N. 774, 
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Before Mr. Fustice Geidt. 6 í ^ 
BABAN SAHAI 


V 


UDIT NARAIN alias NAND KISHORE LAL AND OTHERS.* 


Indian Registration Act (III of 1877), Sees. 85, 78, 74, 76, 87—t Registration of 
doonment under orders of District Registrar, time for presentation, extension 
of — Procedure, defect of — Registration after fined period, affect of — Indian 
Limitation Act (XV of 1877) Sec. 5, if applies to Registration Act— Regis- 
tration, invalidity of, may be impeached by a person interested, though no 
party to the deed. 

The Registering officer has no jurisdiction to register a document, presented 
after the lapse of thirty days from the date of the order passed by the District ' 
Registrar under the first paragraph of section 76 of the Registration Act, even if 
the time for such presentation is extended by a subsequént order of the District 
Registrar. It is not a mere matter of procedure. A document registered after 
the said period of thirty days i8 not validly registered and creates no title. 

Sah Awkhun v. Sah Koondun (1) and Mohammed Ewas v. Brij Lall (2) 
distinguished, 

Majib-un-nissa v. Abdur Rahim (8) referred to, = 

The order of the District Registrar directing the registration of a document 
after the lapse of thirty days from the date of the order passed by him under 
the first paragraph of section 76 of the Registration Act, is ultra vires, 

Section 6 of the Limitation Act has no application to such a case, and time 
for registration cannot be extended under tho section. . 

Where a person is affected by a deed which he impeaches as not duly 
registered, it is open to him to take the objection, although he was no party 
to the deed. 

Achal Ram v. Karim Husain (4) distinguished, 

Appeal by Defendant No. 3. 

Suit to enforce a mortgage bond. 

The material facts appear from the judgment. ' 

Babu Dwarkanath Mitter for the Appellant :—I submit that 
the order of the District Registrar directing the registration of 
the mortgage deed in which defendant No. 3 was interested after 
the lapse of 30 days was an error in a mere matter of procedure 
and as such is cured by section 87 of the Act. It is true that 
marginal notes are no part of an enactment, still the margirfal 
note to section: 75 may be referred to as showing the intention of 


* Appeal from Appellate Decree No. 541 of 1905, against the decree of 
G. Gordon, Esq. District Judge, Saran, dated the 6th December 1904, modifying 
that of Babu Tej Chandra Mukherjee, Subordinate Judge, Saran, dated the 
10th June, 1904. - 


N. B. No Letters Patent appeal haa been preferred against this decision. 


(1) (1875) L. R. 2 I. A. 210 ; 15 B. L.R. 998, 

(2) (1897) L B. 4 I, A. 166 ; I. L. R. 1 All, 465, 
(8) (1900) I. L. R. 98 All, 989. 

(4).(1905) L. R. B2-I. A. 118 ; I, L. R, 27 All, 271, 


Vor. V.) HIGH COURT. 


the Legislature that the direction to the Registrar to register if 
the document is presented within 30 days isa matter affecting 
procedure and not the jurisdiction of the registering officer. I 
rely on Sak Mukhun v. Sak Koondun (1) and also on Mohammed 
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Ewaz v. Bry Lall (2). As to the later Allahabad case decided by Wand Kishore Lal. 


the Judicial * Committee, Marib-un-nissa v. Abdur Rahim (3), I 
venture to submit that that was a case which contravened the 
provisions of section 35 and clearly affected the jurisdiction of 
the registering officer. In any event, I contend that the order 
of the Registrar dated the 9th March gives a fresh start to the 
-period of thirty days. Next, assuming the mortgage deed to be 
invalid by reason of the invalidity of the registration, I contend 
that it is not open to plaintiff to question the invalidity thereof 
as he was no party to the'document and in support of this con- 
tention, I rely on Achal Ram v. Kasim Husain (4). 

Babus Mohendra Nath Roy and Ynanendranath Bose for the 
Respondents were not called upon. 

The judgment of the Court was as follows : 

Geidt J.—The suit out of which this appeal arises was 
brought to enforce.a mortgage dated the 12th of August 1895. 

The appellant before me is defendant No. 3, and he was 
made a party, because he claimed to have purchased a portion of 
the mortgaged property. The plaintiff's title was derived from 
a kobala executed on the 21st of May 1895, that is, shortly before 
the mortgage. That kobala was in favour of defendant No. 2 
and in execution of a decree against the defendant No. 2, the 
present appellant purchased the property conveyed in the hobala 
of the previous May. 

Both the lower Courts have found that the appellant had 
acquired no title -and the ground of their decision was that the 
sale-deed of May 1895 had not been duly registered. The facts 
in connection with this matter are as follows : when the document 
was presented for registration, the vendor denied execution and 
the Sub-Registrar thereupon in accordance withthe provisions of 
the law refused to register the document. The matter then went 
before the District Registrar, who, on the 27th December, finding 
that the document had been executed, ordered its registration. 
Section 75 of the Registration Act lays down that “if the 
document be duly Piesenied for registration within thirty days 
210, 15 B, L. R. 228. 

L A. 166; I. É, B. 1 All. 465. 
23 AIL 293. 
I. 4.113; I. L. R 27 All. 271, 


(1) (1876) L. R. 9L. A 
(2) ME R.4 
(8) (1920) I. L. R. 
(1) (1908) L. R. 8 
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after the making of such order, the registering officer shall obey 
the same.” 

Now, in the present case the document was not presented 
for registration till the 14th March, 1896, that is, two and a half 
months after the District Registrar’s order, and the lower Courts 
have found that the registration of the document after this lapse 
of time cannot be held to be a valid registration even though the 
District Registrar by an order on the gth March, had extended 
the period for registration. 

The main question I have to decide in this appeal is whether 
that decision is right. 

The learned pleader for the appellant has referred me to two 
decisions of the Privy Council, Sak Mukhun v. Sah Koondun (1), 
Mohammed Ewaz v. Birj Lali (2). In the former of these cases 
the vendors had been absent at the time of registration, but the 
registering officer irregularly satisfied himself in their absence 
that the deed had been executed by them. The Privy Council 
held that it was an error in the procedure and that the Courts 
were not competent to go behind the certificate of registration. 
In the latter of these cases, the question was as to the validity 
of registration in a case where two out of three executants 
admitted execution by themselves but denied that the third 
person who was their mother had executed it. The Privy Council 
held, that under the law as it then existed, the deed operated as 
regards those who admitted the execution. Those two cases 
were cases in which there had been merely an error in procedure, 
and they were considered in a later case, namely, the case of 
Mujib-unnissa v. Abdur Rahim (3), decided by the Privy Council. 
That case was a case where "a person who had executed a 
document, disposing of immovable property, made his power of 
attorney to his agent to present it, but died before the registra- 
tion. The Registrar was aware of his death, but accepted and 
registered the document.” It was held "that this was not a 
mere defect in procedure falling under section 87 of Act No. III 
of 1877, the Indian Registration Act. The registration was 
illegal and invalid. The power and jurisdiction of the Registrar 
only arises when he is invoked by a person in direct relation to 
the document.” . 

In the present case it seems to me that there was more than 
a defect in the procedure, Underesection 35 it is provided that 


(1) (1876) L. R. 2 I. A. 210; 15 B. L, R. 228. 
(3) (1877) L R. 4 L A. 168; 1 L. R. 1 All, 406. 
(8) (1900) I. L. R, 28 All. 233. 
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when any “OF the persons by whom the document purports to be 
executed denies its execution, the registering officer shall refuse 
to register the document. He has, therefore, in the event of 
such denial, no jurisdiction to register it. Sections 73 and 74 
provide tha& hen a Sub- -Registrar refuses to register on ground 
of denial of execution, the Registrar on application to him, if.he 
finds that the document has been executed and that the require- 
ments of the law have been complied with, shall (section 75) 
order the document to be registered. When such an order is 
passed then the jurisdiction of the Sub-Registrar to register is 
restored to this extent that if the document is duly presented 
for registration within thirty days after the- making of the 
Registrar’s order, the registering officer shall obey the same, It 
seems to me quite clear that the registering officer has no 
jurisdiction to register a document which is presented after the 
lapse of thirty days from the date of the order passed by the 
District Registrar under the first paragraph of section 75. It is 
uot a mere matter of procedure. 
The learned pleader for the appellant refers me to the order 
of the District Registrar dated the 9th March as giving a fresh 
. period of 30 days. The District Registrar thought that there 
had been no deliberate negligence and he ordered that the 
deed should be admitted for registration and registered, - But it 
appears to me that this is not an order passed under the first 
part of section 75. He purported to make the order under 
section 5 of the Limitation Act which has no application, and 
his order, in my -opinion, was ultra vires. The period within 
which the document was required to be presented for registration 
was 30 days from the 27th December 1905, when the District 
Registrar directed registration. In this view of the matter this 
- main ground of appeal fails. e i 
Two or three other. minor objections have been taken but 
they need not be detailed here. 

*It is urged that the respondent is precluded from taking this 
objection as to the validity of the sale because he was no party 
thereto, and reliance is placed on a decision of the Privy Council 
in Achal Ram v. Kazim Husain (1). It seems to me that 
decision has no application to the present matter. The plaintif 
was affected by the deed which he impeached as not duly regis- 

‘tered and it was open to him $o. .take the objection. . Another 
‘objection is that the invalidity of the registration should have 
a) (1905) L, R, 821. A 118; I. L R, 27 All. 211, 
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Orval been made a ground of attack in the previous suit brought by 


1906. the plaintiff before the Munsiff. The District Judge, however, 
wlan daa has pointed out that that suit was brought before the document 
out was registered, and it was, therefore, impossible in that suit to 

Udit Narain alias . E í i 
Nand Kishore Lal, Challenge the registration. . i 
Geidt, y f ‘In the last place, it is urged that assuming that the deed was 
—_— c invalid, still the appellant was entitled to have his appeal tried by 
the District Judge as to the validity of the mortgage. This 
objection seems to me also to be unfounded, as his document is, 
found not to have been duly registered. The effect of that 
finding is that the appellant has no title, and, therefore, no 
locus standi in the matter and it is not open to him io impeach 
the mortgage on which the present suit was brought. 
All the grounds urged fail and this appeal is dismissed with 
e costs. 


M. M. C. Appeal dismissed. 





Before Mr. Fustice Mookeryee and Mr. Fustice Holmwood. 


ha SATYABADI BEHARA AND OTHERS 
1907. v. 
Jannary, 9, 15. MUSSAMMUT HIRABATI* 


Res-Judicata, const ruotite — Defence which might and ought to hate been taken 
in a former trial—Prinoiple of the rule—Code of Civil Procedure (Act 
XIV of 1882), Bec. 13, Heplanations II and III—Usufructuary mortgage— 
Tender of money due by mortgagor, valid, effect of —Tendar, tf catinguishes 
seowrity Redemption, suit for— Natre and scope of ` suit —Dooree 
affect of—Mortgagee in possession, liabilities of —Damages, swit for, for” 
wrongful detention of. property — Mene profits—Transfer af Property Aot 
CIV of 1882), Secs. 76, 84, 89, 92—Acoounts, taking of. 

A mortgagee who refuses a valid tender does so at his risk ; he does not 
thereby cease to be a mortgagee, and whatever is due to and from him after 
the date of the tender, should be included in the accounte taken in a subsequent 
suit for redemption. ; 

In cases of legal or equitable mortgage, a tender properly made and impro- 
perly rejected, is not equivalent to payment, and neither extinguishes the 
mortgage debt nor determines the mortgagee’s property in the security. A 
proper tender will stop the running of interest, if the mortgagor keeps the 
money ready ġo pay over to the mortgagee, and does not afterwards make any 
profit out of it. 


* Appeal from Appellate Order No. 65 of 1906, against an order of Tara 
Chand, Esq., District Judge of Sambflpore, dated 20th November 1905, revers- 
ing a decree of Mr. Linga Rajeswar, Subordinate Judge of Sambalpore, dated 
the 8th Beptember 1905. 
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Bank of "New South- Wales v. O'Connor (1, Gyles v. Hall (2), Clif v. 
Wadsworth (8), Kinnaird v, Trollope (4), Iadton v, Rodd (0), Grugeon v. Ger- 
rard (0), Mitchell v. Roberts (7) and Shields v. Loziar (8) referred to, 

Gour Kishen v Sahay Fukesr Chund (9) distinguished. 

Kachu v. Lakshman ‘Singh (10) explained and distinguished. 

Jiban Das v. Durga Pershad (11), Ram Dayal v. Madan Mohan (12), 
Manual Haq v. Baktoari Bat (13), Madan Mohan v. Lala Sheo Sanker (14), 
Mon Mohan-y, Sseretary of State (15) and Lalassor v. Janki Bibi (16) distin- 
guished. 

The essence of foreclosure and redemption suits is, that in such suits each 
party is entitled to enforce his rights; a plaintiff claiming foreclosure is bound, 
upon the accounts being taken, if the balance is against him, to pay that 
balance; on the other hand, a plaintiff claiming redemption, must submit to 


a decree for sale or foreclosure, if he makes default in payment; and to avoid 


& multiplicity of suits, it is necessary under decrees for foreclosure or redemp- 
tion that the accounts between the parties should be settled and discharged ; 
if the balance is against any party, he must pay it. 

Dooles Ohand v. Omda Khanum (17), Alahabir Pershad "Singh v. Mao- 
"naghten (18) referred to. 

In a redemption suit, the mortgagor is entitled, as in a question with his 
mortgagee, to have a general account taken of what is due upon the mortgage, 
and the fact that the mortgagor then declared in his pleadings his intention of 
bringing & separate action for recovery of the profits received by the mortgagee 
after refusal of his tender, does not entitle him to maintain an action for 
damages for wrongfal detention of property after the tender, which would have 
been wholly unnecessary, if the claim urged in the latter action, had been put 
forward and given effect to in that litigation. 

Maksud Ali v, Nargis Dye (19) referred to, 

Sonaton Ghose v. Moulvi Abdul Farar (20) distinguished, 


Appeal by the Defendants. 

Suit for damages „for wrongful detention of property by a 
mortgagee after tender of mortgage debt by the mortgagor. 

The facts of the case appear fully from the judgment. 

Babu Charu Chandra Bhattacharya (for Babu Sharat 
Chandra Roy Chowdhuri) for the Appellants. 

Babu Fogendra Chandra Ghose for the Respondent. 


- (1) (1889) 14 A. C. 273. t3) (1848) 3 Y & C. C. C. 598 ; 60 R. B. 294. 
-* (2) (1726) 2 P. Wms. 378. (4) (1889) 42 Ch D. 610. 
(8) (1675) 2 Chan. Cas. 208, 
(6) (1840) 4 Y & C. Ex. Eq. 119 (198) ; 54 B. R. 454 (400). 
(7) (1883) 5 MoOrary 435 ; 17 Fed. Rep. 776. 
(8) (1869) 34 N. J. L. 496 ; 8 Am. Rep. 256. 


<9) (1867) 7 W. R. 364. (18) (1890) 40 P. L. R. 88. 
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(11) (1898) I. L. R. 21 Cale, 252. (16) peoo T. L. B. 17 Calo. 968, 
(12) (1899) I. L. R 21 AIL 495 (16) 1891) T. L. R. 19 Cale, 615. 
(17) (1880) I. L. R. 6 Calo. 377. 
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CIVIL. The judgment of the Court was delivered by — 


1807; Mookerjee J .—The substantial question of law which arises 
Satyabadi Bebara in this appeal is, whether the suit is barred by the doctrine of res- 
judicata. The father of the plaintiff, respondent, executed a 
usufructuary mortgage in favor of the first defendant, one of the 
appellants before this Court, on the 2oth May, 1892; for a principal 
sum of Rs. 140. Under the contract, the mortgagee was to hold 
possession and appropriate the profits in lieu of interest upon 
Rs. 40. The mortgagor undertook to redeem the mortgage on 
the 24th March, 1902, upon payment of the principal and 
interest upon Rs. 100. The plaintiff alleges, that on the day 
‘fixed for repayment, she made a valid tender of what was due 
upon the mortgage and the tender was improperly refused by the 
defendant. On the sth August, 1903, she brought a suit for 
° redemption, and on the 22nd November, 1903, redemption was 
decreed on condition of payment within six months of what was 

due on the date of tender. This amount was deposited in Court on 

the 14th May, 1904, and the plaintiff was put in possession of the 

property in July, 1904. On the 7th December, 1904, the plain- 

tiff commenced the action out of which this appeal arises, for 

recovery of damages on account of wrongful detention of the 

property by the mortgagee, between the date of tender and the 

date of delivery of possession to her.. The mortgagee and his 

co-sharers who were made defendants, apparently on the ground 

that they were all jointly interested in the subject matter of the 

mortgage, resisted the claim upon various grounds amongst which, 

it is sufficient to mention the plea of res judicata ; they con- 

tended, that the claim now set up, might and ought to have been 

put forward in the redemption suit, and that the mortgagees 

- might and ought to have been called upon to account for the 
profits they had received from the mortgaged premises up to the 

date fixed for redemption in the decree. The Court of first ins- 

tance gave effect to this contention and dismissed the suit. Upon 

appeal, the learned District Judge held, that the principle of coms- 

tructive res judicata had no application to the case, and in this 

view of the matter, he set aside the decree of dismissal made by 

the Subordinate Judge, and remanded the case to him for trial 

on the merits.” The defendants have appealed to this Court, "and 

on their behalf it has been argued, that the view taken by the 

District Judge is erroneous. Ip support of this contention, 

reliance has been placed upon the cases of. Gour Krissen Singh 


v. 
Mussamut Hirabati. 


January, 15. 


Vor. V.) HIGH COURT. 


"v Sahay Mukeer Chand, (1), Maksud Ah v. Nargis Dye (2), and 

Kachu v. Lakshman Sing (3). It has been contended, on the 
other hand, by the learned vakil for the respondent that after 
improper refusal of a valid tender, a mortgagee is a trespasser, 
that, consequently, a suit for possession is maintainable, against 
him, and a claim for mesne profits need not necessarily be joined 
to.a prayer for ejectment in such an action. In order to deter- 
mine, which of these contentions ought to prevail, it is necessary 
in the first instance to refer to some of the provisions of the 
Transfer of Property Act, which define the liabilities of a mort- 
gagee in possession and specify the nature and scope of a decree 
in a suit for redemption. 

Section 76, Cl. (4) provides that lien during the continu- 
ance of the mortgage, the mortgagee takes possession of 
the mortgaged property, his receipts from the mortgaged pro- 
perty, or where such property is personally occupied by him, a 
fair occupation rent in respect thereof, shall, after deducting the 
expenses mentioned in clauses (c) and (7) [that is, Government 
revenue, arrears of rent, costs of necessary repairs, and similar 
charges] and interest thereon be debited against him. in reduction 
of the amount, if any, from time to time, due to him on account of 
interest on the mortgage'money, and so far as such receipts exceed 
any _ interest due, in reduction or discharge of the mortgage 
money ; the surplus, if any, shall be paid to the mortgagor. 
Clause (7) then introduces a modification in the case where a 
valid tender has been made, and provides that when the mortga- 
gor tenders the amount for the time being due on the mortgage, 
the mottgagee must, notwithstanding the provisions in the 
other clauses of the section, account for his gross receipts from the 
mortgaged property from the date of the tender. The last 
paragraph of section 76 lays down that if the mortgagee fails 
to perform any of the duties imposed upon him by the section, 
he may, when accounts are taken, in pursuance of a decree inade 
under the chapter on mortgages, be debited with the loss, if any, 
occasioned by such failure. Section 84 then provides that when 
the mortgagor has tendered the amount due on the mortgage, 
interest on the principal money shall cease from the date of the 
tender. Keeping these principles in view, let us examine the 
provisions of section 92 which deals with a suit for redemption. 
If the plaintiff succeeds ina suit for redemption, the Court has 


(1) (1867) 7 W. B. 364. (a) (1892) I. L. R. 20 Cale, 322, 
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to pass a decree, ordering that an account shall be tdken'of what 
will be due to the defendant for the mortgage money and for his 
costs of the suit, if any, awarded to him, on a day to be fixed for 
redemption [such day to be within six months from the date of 
declaring in Court the amount due], or declaring the amount due 
at the date of the decree. The section further provides, that if 
payment is made on' the date prescribed, the mortgagee shall 
re-transfer the property to the plaintiff free from the mortgage 
and free from all incumbrances created by the mortgagee. From 
a review -of these sections, it is cledr that a mortgagee, who 
refuses a valid tender, does so at his risk, and the risk which he 
incurs is two-fold, namely, in the first place, he has to account for 
the gross receipts from the mortgaged property from the date 
of the tender, "and in the second place, interest ceases to run on 
the principal money from the date of the tender. If after his 
refusal to accept the tender, a suit for redemption is brought 
against him, an account of what is due to him for the mortgage 
money has to be taken onthe basis of the principles just indi- 
‘cated, and the accounts are to include whatever is due up to the 
date of the decree or up to the date fixed in the decree for 
redemption. In either event, the account includes a period sub- 
sequent to the date of the tender. It is necessary to add that 
there is nothing in these sections to indicate; that upon improper 
‘refusal of a valid tender, a mortgagee ceases to be a mortgagee 
and becomes a trespasser; on the other hand, the fact that the 
accounts are to be taken, either up to the date of the decree or 
up to the date fixed for redemption, indicates that he continues 
to be a mortgagee, although a heavier liability is imposed upon 
him, inasmuch as he loses interest after the date of tender, and 
has to account for his gross receipts from the mortgaged property. 

Tt may also be noticed, that the Transfer of Property Act indi- 


` cates, in other places, the circumstances under which a security . 


is extinguished ; see for instance, section 89, which provides, that 
upon actual sale under a decree for sale, the security is extin- 
‘guished, and section 92, which provides, that upon payment of 
the sum due under a redemption decree, a mortgagor is entitled 
‘to get back his property free from the mortgage. It is nowhere 
stated, however, that a valid tender, by itself, is sufficient to 
‘extinguish a mortgage. Reliance, however, need not be placed 
‘upon this circumstance, as the Transfer of Property Act does not 
profess.to be a complete Code. But as we have indicated, the 
sections to which reference has been already made appear to ` 
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support the view, that though a mortgagee refuses a valid tender 
at his risk, he does not thereby cease to be a mortgagee, and that 
whatever is due to and from him, after the date of the tender, 
should be included in the accounts taken in a subsequent suit for 
redemption. This view is supported by high authority to which 
we shall presently refer. 

In the case of Bank of New South Wales v. O'Connor (1), 
it was laid down by the Judicial Committee, that in cases of legal 
or equitable mortgage, a tender properly made and improperly 
rejected, is not equivalent to payment, and neither extinguishes 
the mortgage debt, nor , determines the mortgagee's property in 
the security. Lord Macnaghten observed that if à mortgagee 
rejects a tender, he rejects it at his own risk, and in an action for 
redemption, he may be refused his costs in consequence, or may 
even be ordered to pay his costs ; a proper tender will stop the 
running of interest if the mortgagor keeps the money ready to 
pay over to the mortgagee as laid down in Gyles v. Hail (2), 
Chiff v. Wadsworth (3), and Kinnatrd v. Trollope (4) ; but that 
there was no authority for saying that refusal to accept a proper 
tender was a breach of contract for which an action-at-law would 
lie. No doubt, it may be said, that the judgment of their 
Lordships was based partly on the distinction between the 
functions of a Court of Equity and a Court. of Law, before their 
fusion, and partly on the fact, that whereas a pledgee has special 
property, in the case of a mortgage, the mortgagor's estate is 
gone at law. It appears to us, however, that the rule laid down 
by the Judicial Committee, which is substantially identical with 
the rule deducible from the provisions of the Transfer of Property 
Act, may also be supported on the ground, that a tender, by itself, 
is not sufficient, unless the mortgagor shows that from the time 
of the tender, the money was kept ready by hím, and that no 
profit was afterwards madé of it [Lutfon v. Rodd (5), and ‘Gyles 
v. Hall(6). If, therefore, it was held, that immediately upon 
tender, the mortgage became extinguished, in the event of proof 
that the mortgagor had not subsequently kept the money ready, 
but had used it, it would have to be held that the mortgage had 
revived, as otherwise interest could not be supposed to run on it. 
Reference may also be made to the observationgsof Mr. Justice 


(1) (1889)144.0. 273. . ° (9) (1720 2 P. Wms. 878. 
(8) (1813) 2 Y. & C, C. C. 598; 60,B. R. 294. 
(4) (1889) 42 Ch, D. 610. (5) (1618) 4 Gh: Cas, 206. 
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Maule in Grugeon v. Gerrard (1), in which that ledrned Judge 
held that a mortgagee who had obstinately refused to accepta 


: valid tender, would, until actually paid off, retain the character of 


mortgagee with all the rights incident to it. It may be conceded, 
however, that the matter is not free from difficulty, and there has 
been some divergence of judicial opinion on the subject. Thus, 
it appears to be accepted as well settled in American Courts, that 
an unconditional tender on the day, when the debt secured by the 
mortgage is due, called the ‘ law-day,’ discharges the liem of the 
mortgagee, although the debt is not discharged, but continues 
to subsist as a personal liability. This is based on the rule laid 
down in Co. Lit. 2094, that “if A borroweth a hundred pound 
of B, and.after mortgageth land to B, upon condition for payment 
thereof, if A tender the money to B, and he refuseth it, A may 
enter into the land, and the land is freed for ever of the condition, 
but yet the debt remaineth and may be recovered by action of 
debt" [Mitchell v. Roberts (2), Shields v. Lostar (3]. In the 
case, however, when the tender is made after the date fixed for 
repayment, the Courts are not agreed as to the precise effect of 
the tender after default. In jurisdictions where the Common Law 
rule prevails, the mortgage is not discharged by such tender, and 
the only effect thereof is to arrest the accruing of interest, and to 
free the debtor from costs, and it has even been said, that such 
tender will be deprived of that efficiency by a subsequent demand 
on the part of the mortgagee and refusal on the part of the 
mortgagor. [Perre v. Castro (4), Storey v. Krewson (s5)] In 
other jurisdictions, the rule is that a mortgage is discharged by a 
proper tender made at any time before foreclosure, even after a 
suit to foreclose is brought, and it has even been suggested, that 
to effect this result, the tender need not be kept good, nor the 
money paid into Court. [Renard y. Chink (6, Kortright v. 
Cady (7), Werner v. Tuch (8). See also Jones on Mortgages, 
6th Ed. Vol. I. Ch. 21 Secs. 886-903]. As we have already indi- 
cated, however, the provisions of the Transfer of Property Aat 


‘appear to us to contemplate, that a tender validly made and 
improperly refused, does not by itself operate to extinguish a 


{1) (1840) 4 Y, & C, Ex. Eq. O. 119 (128) ; 54 R. B. 454 (460). . 
(2) (1883) 5 McOrery 426 ; 17 Fed. Rep. 776, 

(3) (1862) 34 N. J. L. 496; 8 Am Rep. 256, 

(4) (1880) 14 Cal. 519 ; 76 Am. Deo. 444. * 

(5) (1878) 55 Ind. 397, 23 Am, Rep. 683. 

(6) (1892) 38 Am Bt, Rep, 458 note. 

(7) (1860) 21 N. Y. 943; 78 Am, Dec. 145. 4 

(8) (1801) 127 N. Y. 217 ; 24 Am. Bt. Rep. 413. 
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a mortgage, ànd to make the mortgagee a trespasser in possession ; 


at any rate, whatever may be the true position of a mortgagee’ 
after refusal of a valid tender, his liabilities have to be determined," 


once for all, when accounts are taken in a redemption suit under 
section 92 of the Act. zx 

Our attention was invited to two cases, one in this Court 
and one in the High Court of Bombay, which require examina- 
tion. In the first of these cases, Gour Kishen v. Sahay Fukeer 
Chand (1), it was ruled that a suit for redemption does not debar 
the mortgagor from afterwards suing the mortgagee in possession 
for mesne profits payable between the date of suit and the 
execution of the decree for redemption. It must be remembered 
thàt the mortgagor had sued for redemption under Reg. I'of 
1798, ünder which the mortgagor had to deposit the amount due 
to the mortgagee up to the daté of the deposit. The Regulation 
did not contemplate the taking of any accounts of what was due 
upon the mortgage, up to.the date of the decree. The scheme 
of the Transfer of Property Act, however, is quite different, and 
we do not think, that the rule laid down in Gour Kishen v. Sahay 
Fukeer Chand (1), can be rightly applied to cases governed by 
the provisions of the Transfer of Property Act. As regardsthe 
second case, Kachu v. Lakshman Sing (2), it does not directly 
touch the question raised before us. There a mortgagor sued for 
redemption and also for recovery of surplus profits, which, it was 
alleged, had been received by the mortgagee in possession after 
his dues-had been satisfied. The Court decreed redemption, but 
not the surplus profits. In a subsequent suit by the mortgagor 
_ to recover mesne profits for the period antecedent to the first 
suit, it was held that the claim was barred by res-judicata, as 
Explanation II to section 13 of the Civil Procedure Code was 
applicable. Sir Lawrence Jenkins, C. J. and Mr. Justice Ranade 
were both of opinion, that the claim for the surplus profits 
could have been and ought to have been determined in the 
earlier suit. The relief sought in respect of the surplus profits 
flowed naturally from the taking of the accounts and the state 
of those accounts was a matter directly. and substantially in issue 
in that suit. To this extent, therefore, the decision supports the 
view'urged on behalf of the appellant. We must, *consequently; 
hold that after improper refusal of the valid tender made on 
behalf of the respondent, the appellant did not become a trespasser, 
but continued to be'mortgagee in possession. The previous suit, 
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199 
* Orna. 

1907. 
Satyabadi Behara 
t. 
Mussamut Hirabati. 


AMookerjee, J. 


300 THE CALCUTTA LAW JOURNAL. (Vor. V. 


CIVIL. © therefore, was in substance, as it was in form, a suit for fedemption, . 
.1907. and consequently the cases of Frhan Das v. Durga Pershad (1), 
-~ 


and Ram Doyal v. Madan Mohan (2) upon which reliance 
was placed by the learned vakil for the respondent, as also the 
pales cases of Manual Hag v. Baktooart Bat (3), Madan Mohan v. Lala 
Mookerjee, J. Sheosanker (4), Mon Mohun v. Secretary of State (5), and Lalessor 
m v. Janki Bibi (6), to which reference is made in the judgment 
of the District Judge, and all of which are cases which deal with 
the question of the maintainability of suits for mesne profits 
apart from suits for possession, are of no assistance in the solution 

of the question raised before us. 

The question, therefore, arises whether the present suit is 
barred by the principle of zesjudicata. The answer to this 
depends upon the question whether the matter now in 

. controversy might and ought to have been made a ground of 
defence or attack in the former suit within the meaning of 

5 Explanation II to section 13 of the Civil Procedure Code. That 

it might have been determined in the previous suit, has not been 

and cannot be disputed. But it has been argued on behalf of 

the respondent, that although the matter might have been, it ` 

need not have been made a ground of defence or attack in the 

previous suit. We are unable to uphold this contention as sound, 

The provisions of the Transfer of Property Act, which we have 

already analysed, plainly indicate that in a redemption suit, 

the whole of the accounts between the mortgagor and the 

mortgagee must be taken. As was observed by Mr. Justice 

; Pontifex in Doolee Chand v. Omda Khanum (]), the essence of 
foreclosure and redemption suits is, that in such suits each party 

is entitled to enforce his rights ; a plaintiff claiming foreclosure, 

is bound, upon the accounts being taken, if the balance is against 

` him, to pay that balance ; on the other hand, a plaintiff claiming 

redemption must submit to a decree for sale or foreclosure, if he 
makes default in payment ; unless this were so, there would be 
a multiplicity of suits ; to avoid this, it is necessary under decraes 
for foreclosure or redemption, that the accounts between the 
parties should be settled and discharged ; if the balance is against 
any party, he must pay it. The same view is supported by the 
decision of the Judicial Committee in MaAabrr Pershad Singh 
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t. 
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D 
v. Macnaghten (1). We feel no doubt that the previous suit was 
one in which the respondent was.entitled, as in a question with 
her mortgagees, to have a' general account taken of what was 
due upon the mortgage, and the fact that she then declared in 
her pleadings her intention of bringing a separate action for 
recovery of the profits received by the mortgagee after refusal 
of her tender, does not entitle her to maintain the present action 
which would have been wholly unnecessary, if the claim now 
urged, had been püt forward and given effect to in that litigation ; 
Maksud Ali v. Nargis Dye (2). To use the language of the Judicial 
Committee in the case mentioned, the matter ought to have been 
made a ground of defence or attack in the former suit between the 


same parties,and the respondent is, therefore, barred from insisting 


on it, exceptione ret-judicatae. We may further add that the princi- 


ple laid down by Mr. Justice Phear in Sonaton Ghose v. Moulvt 


Abdul Farar, (3) namely, “ that the Legislature must be always 
presumed to have intended to facilitate the recourse of suitors 
to the legal tribunals rather than, the contrary,” .upon which 
reliance has been placed by the learned District Judge, has no 
application to cases like the present, where the question raised 
is, whether or not the suit is barred by the principle of res-judi- 
cata. The principle in question was applied by Mr. Justice 
Phear to a case, in which the question was, whether or not the 
Civil Courts, as distinguished from' the Collector's Courts, had 
jurisdiction to receive and deal with suits of a particular descrip- 
tion. The principle does not affect the ground upon which the 
doctrine of res-judicaía is based, namely, that justice requires 
that every cause should be once fairly tried and public tranquility 
demands, that having been tried once, all litigation about that 
cause, should be concluded for ever between those parties ; 
Jeter v. Hewitt, (4), becausé otherwise, in the language of Lord 
Coke, great oppression might be done under color and pretence 
of law, Ferrers Case (5). 

* "The result, therefore, is that this appeal must be allowed, the 
order `of the’ District Judge discharged, and the decree of dis- 
missal made by the Subordinate Judge restored with costs in all 
the £ourts. 


2 e 
M. M. C. . Appeal allowed. 
(1) (1889) L. R 161. A. 107; LL B, 16 Cale. 682, 
(2) (1892) I L. R. 20 Calo 893 
(8) (1865) B L R,-Sup. Vol. 109 at p. 150 
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CIVIL RULE. 


Before Mr. Justice Pratt and Mr. Fustice Gerdt. 
In re HARI DAS KARMAKAR.* 


Civil Procedura Oode (Act XIV of 1882) Sec. 108—Euparte deoree, set aside at 
the instance of some of several defendants — Effect — Revival of tha whole case, 
Where the question involved in & cage ig whether the liability of the defen- 
dants is joint or several, and in such case the exparte decree is set aside on the 
application of some of several defendants, the entire decree 18 set aside, and the 
trial de noro ought to be a trial of the whole caso in the presence of all the parties. 
Mohim Chandra Guha v. Annada Charan (1) distinguished. 
Mahomed Hamidulla v. Zohurunnisea (2) followed. 


Rule obtained by Defendant No. 4. 

Suit to recover money. 

The material facts are set out in the judgment. 

Mr. G. D. Seal and Mr. B. C. Seal for the Petitioner. 

Babu Mohendra Nath Roy for the Opposite parties. — C. A. v. 

The judgment of the Court was as follows : 

Pratt J.—A suit was brought in the Small Cause Court for 
the recovery of Rs. 319 together with interest on the following 
allegations :— 

The plaintiff sold some land to the defendants Nos, 1 to 3 
for Rs. 360 of which Rs. 41 was paid, and of the balance 
defendants 1 to 3 promised to pay Rs. 19 and the defendant 
No. 4 promised to pay Rs. 300 for which sum he had obtained 
a bond from defendants Nos. 1 to 3. Plaintiff asked that the 
payments be distributed as: contracted for, or in the alternative 
that the whole sum be made payable by defendants Nos. 1-to 3. 
All those four defendants pleaded payment. On the day of trial 
the suit was heard exfarte, with the result that a decree was 
passed against defendants Nos. 1 tQ 3 for the whole sum of 
Rs. 319, and defendant No. 4 was discharged from. liability. 
The plaintif was apparently satisfied with that decision but. 
defendants Nos. 1 to 3 applied under section 108 C. P. C. $o 
have the ex parte decree against them set aside. The Court 
ordered notices to issue on the parties. At first only the plaintiff - 
received. notice and appeared, but subsequently the defendant 
-No. 4 was sefved with notice to show cause, and in the prestnce 
of all the parties, the entire decree was set aside and the suit 
retried. In the result a decreg was passed - against defendant 


-* Qivil Rule No. 1901 of 1908. 
(1) (1901) 6 0. W. N., 109. (8) (1897) I. L. E., 25 Calo, 155, 
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Nos. 1 to 3 for Rs. 19 and against defendants No. 4 for Rs. 300. 
This Rule’ has been obtained by defendant No. 4 to show cause 
why the decree against him should not be set aside on the ground 
that the suit had been already dismissed against him. Reliance 
is placed on the case of Mohim Chandra Guha v. Annada Charan 
Dutt (1), in which it was held that when an @xfarte decree 
which is divisible so as'to be equivalent to two decrees; is set 
aside under section 108 C. P. C. on the application of one set of 
defendants who had a separate decree, it remains still a good ead 
binding decree against the other set of defendants. f 
The other side rely upon the case of Mahomed Hamidulla 

v. .Zohurunissa Bibi '(2), which lays down that “the decree” in 
section 1:08 means the whole decree made in the suit, and that 
where a decree has been passed exparte against some only. of 
the defendants the effect of its being set aside at their instance is 
to set aside also the decree as affecting the defendants who had 
entered appearance at the original hearing. We think the ruling 
relied upon by the learned pleader for the petitioner is in- 
applicable to the facts of the present case. As was observed by 


` Banerjee J. in the latter of the two cases cited above, “it may 


often happen that the setting aside of the decree as regards some 
of the defendants renders it necessary in the interests of justice 
that the whole decree should be reopened, and the present case is 
an instance in point." As the ultimate judgment shows, justice 
required that defendant No. 4 should be made to pay Rs. 300 and 
the defendants 1 to 3 only Rs. 19. The plaintiff was content to 
recover the whole Rs. 319 from defendants 1 to 3 alone, but if 


_ they were to be allowed to reopen the case and to have their 


liability reduced to Rs. 19. it was manifestly unjust, that the 
plaintiff should suffer the loss of Rs. 300. It was a case either of 
joint or several liability; and if it had to be reconsidered at all, it 
must be reconsidered as a whole and in presence of all the defen: 
dants. As a matter of fact the defendants did not set up separate 
defences, but all pleaded payment, and as the record shows, they 


. were represented by one and the same pleader. 


_ We discharge the Rule with costs two gold mohurs, 
M. Me C. : _ Rude discharged. 
- (1) (1901) 6 O: W, N. 109, (2) (1897) I. L. B.-35 Cale, 155. - 
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APPELLATE OIVIL ^ ^^ 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
m AMIR RAI AND OTHERS 
O 
BASDEO SINGH AND OTHERS.” 
Code uf Oivil Procedure ( Act XIV of 1882), Secs 244, 310A— Deorec-holder — i 

Judg mext-debtor—Atuction- purohasor— Representative —Appeal. 

Where the auction-purchaser is a third person and not the decrec-holder, 
and where upon an application being made by the judgment-debtor under 
section 810A, Civil Procedure Code, to get aside the sale, it is not contested by 
the deorce-holder, so that no question arises between tha deoree-holder and the 
judgment-debtor, the order made by the Court does not fall withiu seotion 214, 
Civil Procedure Code, and is consequently not appealable. j 

Chundi Charan v. Banke Behary (1), and Kripa Nath v. Ram Laksmi (2), 
ahd Srinivasa v. Ayyatherai (3) distinguished. ^ 

` Appeal by the Judgment-debtors. 

Application to set aside a sale under section 310A. of the 
Code of Civil Procedure. 

The material facts appear from the judgment. 

Babu Dwarka Nath Mitter for the Appellants. 

Babu Satis Chandra Ghose for the Respondents. 

The jadgment of the Court was delivered by 

Rampini J.—The facts of this case are that a certain 
property was sold in execution of a decree on the 8th April 1905. 
The judgment-debtor subsequently applied under section 310A 
to be allowed to deposit the amount of his debt and to have the 
sale set aside. The Munsiff refused to allow the deposit to be 
made. The judgment-debtor preferred an appeal to the Judge. 
The Judge held on the strength of the case of Kedar Nath Sen 
v. Uma Charan (4), that no appeal lay to him. The judgment- 
debtor now appeals to this Court. “A preliminary objection has 
been taken that no appeal lies and the cases of Kedar Nath Sen 
v. Uma Charan (4), and Bashir-ud-din v. Fhort Singh (5) are 
relied on in support of this plea. 

We think this preliminary objection must prevail. It is to 
be noted that the auction purchaser in this case is not the decree- 
holder, but third person. Now in the following cases in which 

* Appeal from Order No. 72 of 1906 against the order of J. H. Temple. Esq , * 


District Judge, Saran, dated the 2nd Decefnber, 1905, affirming that of Moulvi 
Ali Ahmed, Munsiff, Chapra, dated the 26th August, 1903. 


(1) (1999) I, L R. 26 Cale. 449. (8) (1897) 1. L. R. 21 Mad. 416. 
(8) (1897) 1 0. W. N. 703 (4) O80060. W, N.67. 
(5) (1899) I. L. B. 19 Al, 140. 


Vor. V.) HIGH COURT. 


it has been Held that an appeallay from an order under section 
310A, viz, Chundi Charan v. Banke Behary (1), Kria Nath 
Pal v. Ram Laksmi Dasya, (2), Srimvasa Ayyangar v. Ayyatherat 
Flat (3) the auction purchaser was the decree-holder and for this 
reason it was held that an appeal lay under the provisions of 
section 244. i 

But the pleader for the appellant contends that in all cases 
under section 310A, there is a question between the parties to 
the suit or their representatives. "Whether this be so or not, we 
need not consider. It is sufficient to say that in this case no such 
question arises. Neitherin the Courts below has the decree- 
holder contested the judgment-debtor's application, nor here does 
he contest this appeal. It would seem to be immaterial to him 
whether he obtains this amount due to him from the judgment- 
debtor orthe auction-purchaser. So it is obvious that in this 
case there is no question of the nature referred to in section 
244, C. P. C. : 

At is next argued that an auction purchaser is a representa- 
tive of the decree-holder. This contention was negatived in 
Maganlal v. D ishi M iji (4), and we see no reason to think that 
there is any ground for it. 


The appeal is, therefore, dismissed with costs, 3 gold mohurs. 


M. M. C. Appeal dismissed. 
(1) 189» I. L. R 26 Calo. 449. (8) (1897) L L. R. 21 Mal. 418. 


(2) (1897) 1 C. W. N, 708. (4) (1901) I. L. R. 25 Bom. 631, 


Before Sir Francis W. Maclean, K. C. 1. EA Chief Fustice, 
Mr. Justice Banerjee and Mr. Fustice Stevens. 


'"HABUL alias PRIYA NATH CHANGA. 
v. 24. 
KASHIMANI DEBI AND OTHERS. 


Hjeotment—Notios to quit— Tenanay— Purohaser— Transfer qf Property Ac 
(IV of 1882), Secs, 108. 108 Cl. (j). 


e Under Sec. 108, Cl. (j) of the Transfer of Property Act, a lessee, in the 
absence uf a contract or local usage to the contrary, may trausfer absolutely 
the whole or any part of his interest in the property. ` 

A purchaser of the tenancy from the legatee of a deceased tenant is not a 
trespasger but is a lessee within the meaning of Bec, 108 Cl. (jy of the Transfer 


of Property Act and is entitled to a notice to quit as provided in Sec. 108 of 
the Act. i . 

* Appeal from Appellate Decree No. 1888 of 1898 againat the decree of 
Babu Bilaram Mullick, Subordinate Judge, 24 Parganas, dated 8th June 1898, 


affirming that of Babu Purna Chandra De, Munsiff, Baraset, dated the 12th 
January, 1898, MR 
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Appeal by the Defendant., 
Suit for ejectment. ' : ` 
The material facts appear from the judgments. ] 
Babu Nanda Lal Sarkar for the Appellant. 007 
Babu Dasarathi Sanyal for the Respondents. . i 
The following judgments were delivered by the Court : 
Maclean C. J.—In this case, the lower Appellate Court 
has found, first, that no noticé was served upon the present 
appellant, secondly, that the holding.was not -of a perma- 
nent náture, and thirdly, that the holding was not transferable, 
and consequently, that the plaintiff is entitled to succeed. 
He bases his last conclusion upon the construction of sub- 
section (j) of section ro8 of the Transfer of Property Act ; 
but in my opinion he has wrongly construed that sion. 
The language of that section seems to me to be pretty plain. 
Under it a lessee, in the absence of any contráct or local usage 


, to the contrary, may transfer absolutely the whole or any part; 


of his interest in the property. There is an exception no donbt, 
and that exception is, that nothing in the clause shall be deemed 
to àuthorise a tenant having a non-transferable right of occupancy, 
to assign his interest as such tenant. Iam only referring to that 
part of the section material to the question before us. It is not 
suggested that this is a case of a non-transferable right of occu- 
pancy, and the exception consequently does not apply. The lease 
then, prima facie, must be taken to be transferable ; there is no 
evidence of any contract or usage to the contrary ; there was no 
notice given to the defendant ; and the suit must consequently fail. 

The appeal is allowed with costs, and the suit dismissed with 
costs in all the Courts. — 

Banerjee J.—I am of the same opinion. The plaintiffs, 
respondents brought this suit for ejetment of the defendant, 
appellant upon notice to quit. The defence was that the tenancy 
was a permanent one, and that there had been no notice to quit 
served.. The Courts below have found that the tenancy is not a 


permanent one; they have also found that the alleged notice to 


quit has not been proved ; they have given the plaintiff a decree, 
holding that Hie defendant was nòt entitled to any notice to quit 
as he was à trespasser and not a tenant. In second appeal, the 
defendant contends that upon the facts found, he was entitled to 
a notice to quit, because his predecessor in interest, Dinamani, 
was a tenant, and he, as the purchaser of the tenancy from the 
legatee of Dinamani, was a tenant entitled to a notice to quit. 


Vor. V.) HIGH COURT. 


- The jowe Appellate Court -holds. that the defendant is a 
trespasser notwithstanding that he is a transferee from the legatee 
of Dinamani, because the transfer is invalid by reason of the 
non-transferable character of the tenancy. The defendant relied 
upon" clause (j) of section 108 of the Transfer of Property Act 
in the Court below, as he relied upon it in the argument before 
us. There is no question as to the applicability of the Transfer 
of Property Act to this case ; but the view taken by the Court 
below of that clause is this, that the second paragraph of the 
clause, controlling the first paragraph '" comprehends tenancies 
which are absolutely or partially transferable.” 

I do not think that the construction of the clause is correct. 
The first paragraph of the clause makes leases transferable 
as a rule, subject to the exceptions contained in the second 
paragraph ; and upon the facts found by the Courts below, 
this case does not come under any one of those exceptions ; nor 
does the learned vakil for the respondent contend that it can 
“come under any of the exceptions contained in the second 
paragraph of clause (j). The land is homestead land situated 
within the limits of the Baraset Municipality. There is nothing 
to show that the defendant, or Dinamani is or was a raiyat. So 
no question of any non-transferable right of occupancy arises in 
the case. And the other exceptions are evidently inapplicable 
to the case. That being so, the case comes within the rule and 
not the exception in clause (j) ; and the defendant by the transfer 
under which he claimes became a tenant of the plaintiff, and, as 
such, was entitled to a notice, the tenancy being terminable 
only upon notice as provided in section 106 of the Transfer of 
Property Act. 


Stevens J.—I am of the same opinion. 
M. M. C. . Appeal allowed, 
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* 
Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
MEGH LAL PANDEY AND ANOTHER 


v. 
RAJ KUMAR THAKUR GIRIDHARI SINGH AND OTHERS.“ 


Lease, construction of—lokarari or permanent— Heritablo, transferable and 
perpetual— Resercation of right, absence of — Re-entry, right of —Furfeiture— 
Mineral rights, lesseo's title to— Language, xnambiguoxs—Oral evidence, 
admissibility of—Intention of parties—Transfar of Praperty Act (IV of 
1882), Seos. 108, 114— Mines, working of, statutory prohibition of —" Mai- 
hak-hakuh,” or with all rights, meaning of. 


A contract to sell or grant a lease of land will generally include the entire 
solum from the surface down to the centre of tho earth, and will, thereforo, 
‘include the mines, quarries and minerals benenth or within it. ; i 
; Kerry. Pawson (1 Williamson v. Wovolten (2), Harris v Ityding (8), ‘Spoor 
v, Green (4), and Karl of Jersey v. Guardians of Pen of Neath Poor Law 
Union (5) referred to Mx i . : 

When mines or minerals form a part of the whole unsevered inherltanoe, 
an owner in fee-simple possesses in all freehold lands, an unrestricted right to 
work the mines in his estare, and his conveyance, in the absence of an indication 
tothe contrary, grants all mines and minerals therein ; in other words, a 
conveyance of land passes the entire estate, and carries with it all the grantor's 


"right and title to and interest in the minerala, nuless they are expressly reserved 


by the terms of the instrument or have been previously granted,’ To ascertain 
the rights of the grantee, the language of the instrament and the intent of the 
parties as well as the estate held. by the grantor have to be taken into 
consideration, aha 

Adam v. Briggs Tron Co. (6), Attorney General v. Lwelme Hospital (1), 
Srirama Chakrararti v, Hari. Narain Singh (8) and Shama Charan Nundi v. 
Abhiram Goswami (9) referred to. ` : i 

Ta re Purmanandas v. Jeewandas (10), Prince Mahomed Buktyar Shah v, 


-Rani-Dhojamani (11), Tituram Jiwkerji v. Cohen (12) and Girish Chandra 


Chando v. Sirish Chandra Das (18) explaíned and distinguished, 


When the terms of a grant are unambiguous, oral evidence is not admissible 
to restrict its scope aud operation ; and in such n case the question is not 
what the parties to the deed may have intended to do by entering into that 
deed, but what is the meaning of the words used in that deed. 

Moneypenny v. Moneypenny (14) referred to. 


` e 
b Appeal from Original Decree No 341 of 1905 against the decree of Babu 
Mahim Chandra Sircar, Subordinato Jadge of Manbhum, dated the 19th June 1903, 


(1) (1858) 25 Beay, 394 :406). {2) (1855.8 Drew, 210 (213). 

(8) (1589. 5 M; X. W. C0 ; 52 R. R. 632. 
(4) (1874: L eR, 9 Exch. 99 1107) t8: (1831. 7 Cushing (Mase) 86 f.— 
(5) (1889 22 Q. B. D. 555 (558). (7) 11853) 17 Beuv. 308 (385-986), 


(8) (1905) L. L. R. 83 Cale. 54 :3 C, L. J. 59 
(9) 11906) I L R 83 Calo. 511 (530): 30. L J. 306, 
(10) (1882) I. L. R. 7 Bom. 109. 411» (1905) 2 C. L. J. 20, 
(12) (1905) 2 O. L. J. 408 ; I. L. R. 83 Cale, 203. 
(13) (1904) 9 O. W. N. 255. 
(14) (1861) 9 H. L. C. 114 (146). 


Z 


Vor, V.] HIGH OOURT, 


> Where a Idhse purports to transfer a whole village and the grant is expressly 
of all rights of the grantor in the village, and the grantee, his sons and grandsons 
are to hold rhe property, for rent fixed in perpetuity and the grantor only 
reserves the right to cancel the lease for nón-paymout of rent : 

Held, that the inrerest in the land which the grantor intended to transfer 
to the lessees, was heritable, transforable and perpetual and the lease was in ita 
essence a permanent lease held at arent fixed in perpetuity and the grantor 
parted with all his rights in favour of the grantee for all time to come fora 
fixed rent, subject to a possibility of re-entry in the event of forfeiture for 
non-payment of rent; and the grant was not merely of the surface rights but 
also passed the right of the grantor in the underground minerals, : 

A lease does not cease to be a lease in perpetuity, because there is a for- 
feiture clause ; provisions for the forfeiture of leases for non-payment of rent 
are intended merely as a security for the payment of the rent. 

Where a lease contains a condition that the lessor may re-enter and put 
an end to the lessee's estate, or even that the lease should be void, upon the 
lessee's failure to pay the rent at the time specified, a Court of equity will 
relieve the lessee and set aside a forfeiture incurred by his breach of the condition 
whether the lessor bas or has not entered and dispossessed the tenant. 

Bejoy Ohunder v. Kally Prosonno (1), Kally Das Ahiri v. Monmohini 
Dasses (2), Sloman v, Waiter (3) and Timmarsa v. Badiya (4) referred to. 


Appeal. by the Defendants. 

Suit for declaration that a lease is a settlement of the surface 
rights of the property, fur damages and for a perpetual injunction 
to restrain the defendants from raising coal from the property. 


Dr. Rash Behary Ghose and Babus Digambar Chatterjee and 


-Jatindra Nath Ghose for the Appellant. 


Babus Nalini Ranjan Chatterjee, Bejoy Kumar Bhattacharya 
and Lalit Mohan Ghose for the Respondent. 

The facts of the case as also the portion of the lease material 
to this report appear from the judgment. 


The following judgments were delivered by the Court : 


Rampini J.—This appeal arises out of a suit brought by 
the plaintiff respondent to obtain a declaration, that the defen- 
dants have no underground or mineral rights in certain land 
leased to them by a mokararī lease, to have a perpetual injunction 
issued against them forbidding them to raise coal in this land and 
for damages. The facts are, that in July, 1865, the plaintiff 


granted to the defendants a rmo£arar: lease of the whole of the ` 


village of Baramasia, excepting some preserved 5ungle, at an 
annual rent of Rs. 59, 2 seers of ghee and one goat and on 


(1) (1878) I. L.R 4 n 827. * (2) (1897) I. L. R. 24 Calc. 440, 
(3) (1788) 2 W & T, L. C. dri E^ — (262). 


(4), (1865) 2 Bom. H.O., A. O 
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CIVIL, payment of a bonus of Rs. 59. Coal has recently been discovered 
1908. in this land and the defendants have opened out coal pits in it 
Megh Lal Pandey and have been raising coal from them. Hence the suit. The 


Subordinate Judge has decreed the suit in favour of the plaintiff, 
Raj Kumar Thaku 
Giridhari pari Singh. granting him all the reliefs prayed for. 

The defendants appeal and urge, that the learned Subordinate 
Judge’s decree is wrong and that he has misconstrued the terms 
of the lease. Reliance is placed by the appellants on two cases 
recently decided by this Court, viz., Sriram Chakravarti v. Hart 
Narain Singh Deo (1) and Shama Charan Nandi v. Abhiram 
Goswami (2). 

It would certainly seem to me, that the learned Subordinate 
Judge has misconstrued the terms of the defendant’s lease. It 
must be mentioned that there is an omission in the translation of 
the lease as printed at p. 6 of the paper book. This translation 
of the lease omits to render the vernacular words " mat huk` 
Aukuk” which occur in the original. Hence, the terms of the 
lease should run,—" I settle in so£arari the whole of the Mouzah 

" Baramasia with all rights" &c. Now the lease, including these 
words, would seem to convey to the lessees all the lessor’s rights 
and interests in theland demised including subsoil rights and in 
short to be a permanent lease. The learned Subordinate Judge 
has placed much reliance on a clause in the lease to the effect, 
“Tf you do not pay the rent according to the different instal- 
ments every year, the mokarart will be cancelled at the end of 
the year." The learned Subordinate Judge observes: "the 
ahove terms clearly show, that the mokarari may cease at any 
time, and that the plaintiff has a right of re-entry.” The Subor- 
dinate Judge then goes on to say, that in his opinion, * the 
defendants’ mokarart is of a temporary and qualified character, 
and that it did not pass the underground and mineral rights.” 

I cannot, however, agree with him on this point. It would 
seem to me, that the clause referred to merely provides for the 
forfeiture of the mokarari tenure, if the annual fama is not paid, 
but that it does not affect the permanency of the tenure, as long 
as the annual rent is paid. 

Hence, in accordance with the two recent rulings of this 
Court above referred to, the tenure in dispute being of a pefma- 
nent nature, the lessees are entitled to the subsoil rights. The 
subject of the Passing of subsoil rights on the granting of a 
permanent lease is fully discussed in the decision in the former 


(1) (1908) I. L. R. 83 Calc. 54. (2) (1906) I. L. B. 38 Calo, 511, 


Rampini, J. 


"Vor. vj HIGH COURT. 


of these cases, and I have nothing to add to what has there 
been said. 
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On the other hand, the respondent relies on the following Megh Tal Pandoy 


decisions, viz., Zn re Pausandas v. Feewandas (1), Prince Maho: 
med Buktyar Shah v. Rani Dhojamant (2), Tituram: Mukerjee v. 
Cohen (3) and Girish Chandra Chando v. Sirish Chandra Das (4). 
In the first of these cases, the lease was one for a term of 
years and was not of a permanent nature. In the cases of 
Mamomed Buktyar Shah w. Dhojamani (2), and Tituram 
Mukerji v. Cohen (3), the leases relied on were only life- 
grants and the lessees, life tenants. In the latter case, moreover, 
the lease was a jungle buri or agricultural lease. In the 
last mentioned case, the lessee was the holder of a small area 
of 5 kanis of land, and it was decided, that though he had a 
right to make excavations in the land, he had no right to cause 
substantial injury to it, so as to destroy it. It is not said or 
shown in this case, that the defendants are doing anything which 
is likely to cause the total destruction of the subject of their 
lease. 

The respondent's pleader further relies on the provisions 
of sec. 108, cl. (o) of the Transfer of Property Act, which lay 
down that, subject to contract or local usage, a lessee may not 
work mines or quarries not open, when the lease was granted. 
The appellant's pleader, on the other Hand, points out that the 
lease in this case was executed long before the passing of the 

- Transfer of Property Act, and that in any.case, the words in the 
lease " mat hak hakuk” (with all rights) constitute a contract 
giving to the lessees all the lessor's rights of any kind, 

The respondent's pleader endeavours to meet the first of 
these arguments by contending that the lessor's right to the 
minerals only arose under a Despatch from the Secretary of State, 
No. 35 of the 25th March, 1880, in which it is said, that the 
Secretary of State will make no claim to the rights to minerals in 
peunanently settled estates. This Despatch, therefore, does not 
purport to confer on the zemindars any right to minerals which 
they did not possess before. In the second place, the Despatch 
has not been produced as an exhibit in this case. The respon- 
dent’S pleader has read its terms to us from the paper book in 
"Regular Appeal No. 490 of 1904, but from the Government of 
India letters printed in-that paper book, it would seem that this 


(1) (1882) I. L, R, 7 Bom. 108. (2) (1905) 2 O. L. J. 20. 
.(8y (1905) 2 C. L. J,-408; I. L, R. 83 Cale, 203. 
(4) (1904) 9 O. W. N. 255 
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Despatch has never been published in any official'Gazette, but 
that a copy of it was only privately supplied to one of the 
litigants in that case. We are, therefore, not entitled in this 
appeal to refer to the terms of this Despatch, even if it in any 


way supported the respondent's pleader’s argument, which it 


does not. But the contention that, whether the terms of sec. 
108 cl.(o) of the Transfer of Property Act are applicable or 
not, it must he held, that the words " za: Za£ hakuk” convey 


.to the defendants in this case, all the lessor's rights in the lands, 


including the right to work minerals, must in my opinion prevail. 
They show that the lessor made no reservation of any right when 
he granted the lease, but on the contrary, conveyed all his rights 
permanently to the defendants. It is true, that at the time of 
the execution of the lease, neither lessor nor lessee had any idea 
that there was coal underneath the land, and, therefore, executed . 
the lease without any intention of granting or accepting the 
right to raise the minerals, but the terms of the contract are so 
wide as to cover the right to work minerals, and so .the 
plaintiff is not now entitled to -prohibit the defendants from 
using the land as they have been doing. 

_I would, therefore, decree this appeal with costs. 

` Mookerjee J.—On the ioth July, 1865, the plaintiff, respon- 
dent, executed in favour of the predecessor of the appellants a 
mokarari pottah of moujah Baramasia. On the 7th December, 
1904, he commenced the action out of which this appeal arises, 
for declaration that the lease in question is a settlement of the 
surface rights of the property, that the defendants have no right 
to the coal and other minerals underneath the surface, and that 
the plaintiff is entitled to possession of the minerals. The plain- 
tiff also asked for damages, and, for a perpetual injunction to 
restrain the defendants from raising the coal. The defendants 
resisted the claim on the ground, amongst others, that under the 
lease they have acquired a right to the minerals. The Subor- 
dinate Judge held upon the oral evidence, that at the time of the 
grant of.the lease, the existence of the coal was not known to 
either party, that it was not the intention of the lessor to grant 
the mineral rights to the lessee, and the'defendants had not ac: 
quired any r&ht therein. In this view of the matter, he made a 
decree in favor of the plaintiff. The defendants have appealed to 
this Court, and on their behalf the decision of the Subordinate 
Judge has been assailed on the grounds, that upon a true cons- 
truction of the lease, it ought to have been held that the mineral 


Vor. V.] HIGH COURT. 


LÀ 

í rights passed under the deed to the grantee, and as there is no 
ambiguity in the deed, it was not open tò the Court below to 
limit the plain meaning of its terms by oral evidence. In my 
opinion these contentions are well-founded and must prevail. 

The solution of the question raised before us depends upon 
the construction of the lease of 1865. Tt was pointed out that 
the translation given in the Paper-Book was not quite correct, 
and the following translation was adopted by both the parties as 
an accurate version of the vernacular original : 

“J settle in mokarari the whole of mouzah Baramasia with all 
rights, as per boundaries given below, appertaining to my zemin- 
dary, the third kismat, pargana Nawagurh, which is in my poses- 
sion, together with beel, jAze/, orchards, tanks, cultivated lands, 
with dangas, bhecta (homestead) and hart jungle standing on 
the same, with the exception of the za (preserved) jungle lying 
to the south of the road of Jugia bheeta, and extending up to 

thé Koruru doóa jore which I keep in my khas possession, at an 
` annual jama of Rs. 59 and 2 seers of ghee and one goat and by 
accepting Rs. 59 as the bonus proportionate to the fixed rent of 
Rs. 59. You shall enjoy and hold possession of the aforesaid 
village with your sons and grandsons at your full bliss on payment 
of the said amount of rent to me every year according to the 
following instalments. If you do not pay the rent according to 
the different instalments every year, the mokarari will be cancelled 
at the end of the year. You shall not get abatement of rent on 
the plea of inundation, drought and the land remaining waste. 
You shall be entitled to the extra collections which will be realized 
in the village and you shall take the prices of the trees of the 
same by cutting and selling them, to which I shall not have any 
right. There will never be any increase in this rent. IfI or my 
heirs raise any objection,:the same will be disallowed. To this 
effect I execute this mokarari potta on receiving Rs. 59 in cash. 
Dated the 27th Ashar, 1272.” 

* It will be observed, frst, that the lease was of the whole village 
Baramasia except a specified portion, namely, the preserved jungle ; 
secondly, that the grant was expressly of all rights of the grantor in 
the village ; ¢hirdly, that the grant was in perpetuity, inasmuch as 
the property was to be held by the grantee, his sons and grand- 
sons; fourthly, that the regt was fixed in pérpetuity, and fifthly, 
that the grantor had the right to cancel the lease for non-pay- 
ment ofrent. The grantor, therefore, clearly parted with all his 
tights in favor of the grantee for all time to come for a fixed rent, 
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CIEE subject to a possibility of re-entry .in the event of forfeiture for 
1906, ` non-payment of rent. Under these circumstances, I think it 
"Megh Lal Pandey must be held, that the grant was not merely of the surface rights, i 
iis eae miis but also passed the right of the grantor in the underground 
Giridhari Singh, minerals. It is well-established that a contract to sell or grant a 
Mookerjos n lease of land will generally include the entire solum from the 
uu. Up surface down to the centre of the earth, and will, therefore, in- 
clude the mines, quarries and minerals beneath or within it. [See 
: the observations of iSir John Romilly, M. R. in Kerr v. Pawson (1) 
and those of Sir Richard Kindersley, V. C. in Williamson v. 
Woolton (2).] Similarly, a conveyance of land is, prima facie,’ a 
conveyance of the entire solum from the surface down to the 
centre. [See the observations in Harris v. Ryding (3), Spoor v. 
Green (4), and Earl of. Fersey v. Guardians of Pen of Neath Poor 
. Law Union (5).] In the case last mentioned, Lord Esher observed, 
that if the conveyance was of all the lands, if there was no reser- 
vation, that would carry all the minerals within the ambit. 
Indeed, so strong is the presumption that a conveyance of land 
carries with it-the minerals, that it has been held that a purchaser 
heed not disclóse the existence of a mine, unknown to the vendor 
which increases the value of the property itself. [See Fox v. 
Mackreth' (6.] The principle upon whicli^this presumption is 
raised appears to be that minerals in place or undisturbed in the 
position where they have been deposited by the agencies of 
nature, are a part of the land, and belong tothe owner of the 
soil; although, therefore, minerals in the ground are capable of 
severance or separation of ownership from the soil and when 
‘so severed are independently . and (Separately inheritable and 
capable óf transfer, yet, when there has not been such separation . 
and a reservation, they will pass, if all the" rights of the owner 
are transferred. [See Adam v. Briggs Jron Co. (7), in which it 
was held that prima facie, the owner of freehold lands is entitled. 
to all the minerals and strata of coal, clay or ore, lime, marble 
and the liké, not as a separate estate, but as.a part of the fee 
and inheritance, and they will pass by descent or conveyance 
-without special designation.] The general rule may, therefore, 
‘be’ taken to, be that when mines or minerals form a' part of the 
‘whole unsevered inheritance, an owner in fee simple possesses 
(D (1868) 25 Beay, 394 at 406. (3) (1630) 5 M & W. 60 ; 62 R. B. 362 
(2) (1855) 8 Drew. 210 at 213. YA) (1874) L. R. 9 Exch 99 at 107. 
(5) (1889) 22 Q. B. D. 556 at 558. 
(6) (1791) 2 B. R 66; 2 W & T. 709." (7) (1861)7 Cushing (Mass ) 801. 
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* 
in all freehold lads, an unrestricted right to work the mines in 
his estate, and his conveyance, in the absence of an indication 
to the contrary, grants all mines and minerals therein. In other 
` words, a conveyance of land, in the absence of an express limita- 
tion, passes the entire estate, if the grantor is seized of the entire 
estate, and carries with it all the grantor’s right and title to and 
interest in the minerals, unless they are expressly reserved by 
the terms of the instrument or have been previously granted. 
To ascertain, however, the rights of the grantee, the language 
of the instrument and the intent of the parties as well as the 
estate held by the grantor have to be taken into consideration. 
Are there then any indications in the deed before us to show 
that the minerals were intended to be excluded. from the opera- 
tion of the grant? I cannot find any such indication within 
the four corners of the document. It was argued however by 
the learned vakil for the respondent, that as the oral evidence 
establishes that neither party was aware of the existence of 
‘minerals at the time of the grant, the lessor could not have 
intended to convey any title to minerals, and the lessee could not 
have intended to acquire any title in them. To my mind, 
there is.a threefold answer to this contention. In the first 
place, the minerals would pass by virtue of the general words 
used in the deed, unless it was proved that the lessor had reserved 
his rights in them. In the second place, as observed by Sir John 
Romilly, M. R. in Attorney General v. Ewelme Hospital (1), it 
cannot be denied that unascertained and undefined advantages 
will pass by the general words of the grant, although not in the 
contemplation of either party at the time, and minerals would 
pass although the existence of them was not known or suspected 
by any one of the parties to the contract. In the third place, as 
the terms of the grant are unampiguous, oral evidence is not 
admissible to restrict its scope and operation. The question we 
have to decide is, not what was the intention of the parties, but 
what is the meaning of the words they have used; or, in the 
language of Lord Wensleydale in Monypenny v. Monypenny (2) 
* the question is, not what the parties to a deed may have intended 
to do by entering into that deed, but what is the meaning of the 
words used in that deed : a most important distinction in all cases 
of construction, and the disregard of which often leads to errone- 
ous conclusions." If, therefore, we construe this instrument as it 
stands, if we do not speculate as to the possible intention of the 
(1) (1858) 17 Beav. 366 at 385-886. (2) (1881) 9 H. L. O, 114 at 146. 


$15 


CIVIL. 
1906. 
Megh m Lal Pandey 
Raj Kumar Thakur 
Giridhari Singh. 


Mookerjee, J. 





216 


CivIL, 
1908. 
— 
Megh Lal Pandey 
t. 


Raj Kumar Thakur 
Giridhari Singh. 


"Mookerjee, J, 


THE CALOUTTA LAW JOURNAL. [Vor. V. 


parties, apart from the words they have used, we must hold, that 
the minerals passed to the grantee, as the grantor gave a per- 
manent lease of all his rights, without any reservation of the 
minerals. This view is supported by the decisions of this Court 
in Sriram Chakravarti v. Hart Narain Singh (1). and Shama 
Charan Nandi v. Abhiram Goswami (2). It was argued, however, 
on behalf of the respondent, that inasmuch as there is a for- 
feiture clause in the lease before us, itis not in reality a perma- 
nent lease at a rent fixed in perpetuity. In my opinion, there is 
no force in this contention. The interest in the land which the 


. grantor intended to transfer to the lessees was heritable, trans- 


ferable and perpétual. To use the language of Mr. Justice 
Markby in Bejoy Chunder v. Kally Prosonno (3), there is in subs- 
tance no reversion; the ownership of the land is intended to 
pass entirely to the plaintiff. No rights are reserved, except the 
right to receive the rent. It is in fact what has been called a 
tenancy in fee, in which although there is, in the strict sense, no 
reversion in the lessor, still the relation of landlord and tenant, 
is created between the parties. That a lease of this description 
does not cease to be a lease in perpetuity, because there is a 
forfeiture clause, is clear from the observations of Mr. Justice 
Jenkins in Kally Dass Ahiri v. Manmohini Dassee (4). Further 
more, if we remember for a moment, the character of the forfei- 
ture clause in the lease before us, it would be obvious that it, has 
not the effect, either in form or in substance, of destroying the 
permanent character of the lease. The clause in question 
provides that if the lessees do not pay the rent according to the 
different instalments every year, the mokarari will be cancelled - 
at the end of the year. 1f, however, forfeiture was incurred under 
this clause, it would be competent to the Court to grant relief, 
It cannot be disputed that where a.lease contains a condition 
that the lessor may re-enter and put an end to the lessee's estate, 
or even that the lease shall be void, upon the lessee's failure to 
pay the rent at the time specified, a Court of equity will relieve 
the lessee and set aside a forfeiture incurred by his breach of the 
condition, whether the lessor has or has not entered and dis- 
possessed the tenant. This rule is based upon the theory, that 
provisions for the forfeiture of leases for non-payment of rent are 
intended merely as a security for the payment of therent ; Sloman 
PN (1905) I. L. R. 33 Cale, 54. 


2) (1908) 1. L. B. 38 Cale. 511 at 530. 
(3) (1878) L L. B. 4 Calo. 327. (4) (1897) I, L. R. 24 Calo, 440, 
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v. Walter (1) [See Pomeroy on Equity Jurisprudence, Vol I., 
Sec. 453]. This jurisdiction has always been exercised by 
Courts in this country ; see, for instance, the judgment of 
‘Couch J. in Zimmersa v. Badiy (2) which was the case of 
the forfeitute for non-payment of rent of an estate held 
in perpetuity. The same principle has subsequently been 
recognised by the Legislature in Sec. 114 of the Transfer 
of Property Act. It must be held, consequently, that in spite 
of the forfeiture clause, the lease before us is in its essence a 
permanent lease held at a rent fixed in perpetuity. 

The learned vakil for the respondent placed great reliance 


upon the cases of Jn re Purmanandas (3), Prince Mahomed : 


Buktyar Shah v. Rant Dhojamant (4) and Tituram Mukerji 
v. Cohen (5). In my opinion the cases relied upon are com- 
pletely distinguishable, and do not lend any support to the con- 
tention of the respondents. In the first case, Zn re Purmanandas (3), 
the Court was called upon to determine the rights of a lessee 
for a term, and Mr. Justice Latham held that the terms of the 
lease were not wide enough to include minerals, and if they 
were, they could not entitle the tenant fora term of years to 
work any mines other than those already open. In the second 
case, Prince Mahomed Buktyar Shah v. Rant Dhojamant (4), 
the Court was called upon to consider the rights of a life- 
tenant who held under a maintenance grant, and it was held, 
that mines cannot be worked by the life-tenant so asto take 
away that to which the remtainder-man is ultimately entitled. 
In my judgment in that case, the authorities upon the point, 
and the principle upon which they are based, were fully 
examined, and it appears to me that the principles explained at 
page 41 of the Report negative the contention of the respon- 
dents that the general property in the subsoil and in the mines 
did not pass to the tenants in this case. There can be no doubt, 
that the possession of the mine is in the tenants, and as they are 
tenants in perpetuity, the property in the mines is also in them, 
subject of course to the payment of the rent reserved. As regards 
the third case, Ttturam Mukerjee v. Cohen (5), which was decided 
by their Lordships of the Judicial Committee, it has'no analogy 
to the’ case before us. In that case it was held, upoħ the terms 


(1) (1788) 2 W. & T., L. C. 7th Ed. p, 257 at 262, 
A 


2 
..(2) (1865) 3 Bom. H. O., A. C. J. 
(8) (1883) I. R, Bo Bom. 109. (4) (1905) 20. L. J, 20 
3 4 . 408. 


L. 
(5) (1905) L. R 


D c. 
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of the grant which are fully set out in the Report, that the grant 
was merely of the surface rights, and not of the entire rights of 
the grantor in the property.’ The lease was of the kind well 
known as a jungle buri lease. It was granted to enable the lessee 
to cut the jungle and to prepare the lands for jote and cultivation, 
and it provided that the rent was to be assessed upon the area 
reclaimed. This was done after the jungle had been cleared and 
the land brought under cultivation. Under these circumstances, 
their Lordships affirmed the view taken by this Court, that the 
leases related to the surface and did not carry the subjacent 
minerals, so that while the lessees became by the grant entitled 


` to the exclusive possession and use of the whole surface, the 
mineral right remained in the grantor. The learned vakil for 


the responents invited our attention to a passage in the judg- 
ment of the High Court, [Zitwram v. Cohen (1)]in which 
Mr. Justice Hill had observed, that there was good reason to 
suppose, that the tenure granted to the lessees was of a perma- 
nent nature. That may beso; but it is of no assistance to the. 
respondent, forif thelease was of the surface rights merely, it 
could not affect the subjacent minerals, simply because it was a 
permanent lease. No authority has been shown in support of 
the suggestion, that even if the terms of a lease indicate plainly 
that it relates to the surface rights only, it conveys the minerals 
as well because it happens to bea permanent lease at a fixed 
rent. The case before the Judicial Committee, therefore, does not 
support the contention of the respondents, that the lease in the 
present case, although it purports to transfer all the rights of the 
lessor in the land demised in perpetuity and for a fixed rent, 
does not transfer the mineral rights to the lessees. 

The learned vakil for the responents further contended, that 
the principle which underlies section, 108 clause (0) of the Trans- 
fer of Property Act, should be applied to the case before us. In 
my opinion, there is a two-fold answer to this contention. In 
the first place, the contract in this case was entered into in 185, 
long before the Transfer of Property Act was passed, and conse- 
quently under section 2, clause (c) of the Act, nothing in the Act 
could affect the rights of the parties under the contract. In the 
second place? the rule embodied in clause (o) namely, that the 
lessee must not work mines and quarries not open when the 
lease was granted, applies, as i$ obvious from the opening words 
of section 108 itself, only in the absence of a contract to the 

(1) (901) 10. L.J. 517. . 
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contrary. Tn the case before us, there is a contract to the con- 
trary, by which the rights of the parties are regulated. 

As a last resource, the learned vakil for the respondents con- 
tended that the right to the minerals was nót in the grantor at 
the time of the execution of the lease, and could not, therefore, 
have been possibly granted to the lessee. This argument is based 
upon a Despatch of the Secretary of State for India, dated the 
25th March, 1880. This Despatch, as has been pointed out by 
my learned brother, is not on the record of this case, nor is it 
a public document to which reference may be made. Assuming 
however, that reference may be made to it, it is manifest, that it 
is of no assistance to the respondent. It does not purport to con- 
fer mineral rights upon zemindars in permanently settled estates. 
All that it recites is, that even if it be assumed, that the legal 
right to minerals in permanently settled estates could be estab- 
lished on behalf of the Crown, it would not be desirable to enforce 
it. The Despatch, accordingly, left matters where they were, 
and did not confer any new rights upon the zemindars. If, 
therefore, the legal right to minerals is in the Crown, the 
plaintiff is out of Court, asthe proper party to sue the defen- 
dants would be the Secretary of State. If, on the other 
hand, the legal right to minerals was in the plaintiff, as the 
zemindar of a permanently settled estate, such right has been 
transferred by him tothe defendants under the lease of 1865. 
In either view of the matter, therefore, his claim cannot be 
sustained. Í 

On these grounds, I agree with my learned brother that this 
appeal must be allowed, the decree of the Subordinate Judge 
reversed, and the suit dismissed with costs in all the Courts. 

M, M. C. Appeal allowed. 
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: KHODA BUX.* 
Crimigal Procedure Code (Act V of 1898), Seo. 195, Sub-sogs. (4) and (6)— 
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culo, duty of — High Court, power of interference with order of subordinate 
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* Civil Rule No. 3026 of 1906 against the order of R. R. Pope Esq., District 
Judge, 24-Perganas, dated the 20th July, 1906 affirming the order of Babu 
Kunja Behari Gupta, Munsiff, Sealdah, dated tho, 11th June, 1908, 
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' A sanction for prosecution should be in express terms and should strictly 
comply with the provisions of the law on this point. Where the sanction does 
not specify the Court or other place in which or the occasion on which the 
offence was committed, or does not specify the offences which are alleged to have 
been committed by the person to be prosecuted, as required by section 195, 
sub-section (4) of the Code of Criminal Procedure, and it is, therefore, impossible 
to say exactly what offences are imputed to him and in connection with what 
deed he is charged with having committed them, the sanction is bad in law and 
ought to be revoked. 

In granting sanction, it is the duty „of the Court to find whether the acts 


fof the person to be prosecuted, were done bonå fide or malafide ; it should not 


grant sanction to prosecute, unless it is convinced that the person had acted mala 
fide, and that he had committed the offences for which he was to be prosecuted. 
It cannot relegate this duty to the Court trying the accused. 

Where the Courts which have granted sanction are subordinate to the High 
Court, the High Court has power to interfere under sub-section (8) to section 196 
of the Code of Criminal Procedure. 


Rule obtained by the Accused. 

‘Proceeding for sanction to. prosecute under section 195, 
Criminal Procedure Code. 

* The material facts appear from- the judgment. 
Mr. A. Caspersz and Mr. J. W. Chippendale for the Petitioner. 
Babu Dasarathi Sanyal for the Opposite party. 
* — The judgment of the Court was delivered by 
1 Rampini J.—Tbis is a Rule calling upon the opposite party 
to show cause why the order of the Munsiff, znd Court, Sealdah, 
dated the 11th June 1906, sanctioning the prosecution of the 
petitioner Sheikh Habibar Rahaman, undér sections 205, 463, 
‘465 and 471 of the Indian Penal Code, and also under any other 
sections thereof to which, his offence might relate, should not be 
set aside. i x 

- This sanction was affirmed by: the District Judge on the-zoth 
July, 1906. 

Mr. Caspersz has appeared in support ofthe Rule. But we 
have thought it unnecessary to allow him to go into the merits 
of the case, because, on the face of it, the sanction is not jn 
accordance with section 195, sub-section (4) of the Code of Crimi- 
nal Procedure. This sub-section says :—'' The sanction referred to 
in this section may be expressed in general terms, and need not 
name the accfised person ; but it shall, so far as practicable, sheci- 
fy the Court or, other place in which, and the occasion on | which, 
the offence was committed.” : 

‘Now, the sanction granted by the Munsiff in this case is, no 
‘doubt, couched in general terms, but it does uot specify: the. 
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Court or other place in which or the occasion on which the 
offence was committed ; nor does it specify the offences which are 
alleged to have been committed by the petitioner. The learned 
pleader for the opposite party urges that the facts are to be 
found in the judgment of the Munsiff, and so to be gathered by 
implication. E 

We think, however, that when a criminal prosecution is 
instituted against any person, the sanction should be in express 
terms and should strictly comply with the provisions of the law 
on this point. The Munsiff has in giving this sanction evidently 
not taken the trouble to refer to the law on the subject as em- 
bodied in section 195, sub-section (4), Code of Criminal Procédure, 
and the same remark may with justice be made in respect of the 
District Judge. If the lower Courts had taken the trouble to read 
sub-section (4) to section 195, before granting sanction, or 
affirming sanction, they would have seen, in the first place, that 
there were no grounds whatever for supposing that, the 
accused had been guilty of any offence under section 205, 
Indian Penal Code, as that is the section which relates to the 
offence of false personation for the purpose of any act or 
proceeding in a suit, which it is not alleged, that the petitioner 
Habibar Rahaman has ever committed. 


The other sections referred to may, no doubt, be applicable 
to the offence which Habibar Rahaman may have committed in 
this case; but the sanction to prosecute granted with regard to 
them is couched in such general terms that it is impossible to 
say exactly what offences are imputed to him and in connection 
with what deed he is charged with having committed them. 


We are, therefore, constrained to revoke the sanction granted 
in this case. i 

We may point out to the Munsiff that he has neglected his 
duty in another respect. He says that whether the petitioner 
acted bona fide or otherwise would be the subject of consideration 
at trial. In so doing, the learned Munsiff has entirely shirked 
his duty. It was his duty to find whether the acts of the peti- 
tioner were done bona fide or malafide-and not to have granted 
sanction to prosecute, unless convinced that the petitioner had 
acted malafide. It is. not for one Court to throw on another 
Court the burden of enquiririg into the question as to whether 
the persen accused is guilty or not. No sanction should have 
been granted in this case.unless the Munsif had made up his mind 
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that the accused had committed the offences of which he was to 
be prosecuted. 

The learned pleader for the opposite party says that we have 
no authority to interfere in the present case. But we think we 
have power to interfere under sub-Section 6 to section 195 of the 
Code of Criminal Procedure. Both the Courts which have 
granted sanction are subordinate to this Court, and therefore, 
we have authority to set aside tbe sanction granted by them. 

We accordingly make this Rule absolute as prayed 
M. M. C. Rule made absolute. 


idi Mr. Justice Rampini and Mr. Justice Mookerjee. 
GIRIJA SANKAR ROY — 


v. 


BINODE SHEIKH.* d 


Criminal Prooedûre Code (Aot V of 1898), Beo. 195, Sub-sees. (4) and (6)— 
Sanction to proscoute, defeotire, illegal— Court granting sanction, duty of— 
High Court, power of interference with order of subordinate Oourte 
granting sanction. - 

Under section 196, sub-section (6) of the Code of Criminal Procedure, the 
High Court has the power to interfere with the order of a District Judge, 
affirming the sanction granted by a Munsiff and not revoking it. 

Hamijuddi Mondol v. Damodar Ghose (1) distinguished, 

In granting sanction for the criminal prosecution of any person, the Judge 
who grants such sanction should comply strictly with the terms of the law, 
Where the sanction does not specify the place where aad the occasion on which 
the offences were said to have been committed, as required by law, the sanction 
is defective and ought to be revoked, even if the facts may be gathered by 
implication. 

Rule obtained by the Accused. 

Proceeding for sanction to prosecute under section 195, 
Criminal Procedure Code. : 

The material facts appear from the judgment. 
Mr. P. L. Roy and Babu Satis Chandra Ghosh for the 

Petitioner. . 
Mauli Mahomed Yousuff for the Opposite party. 

The judgment of the Court was delevered by 
Rampini J.—This a Rule calling upon the opposite party to 


show cause why the order -of the District Judge of Birbhoom, 
* Civil Rule No. 3800 of 1906 against the order of Arthur Goodeve, Esq., 

District Judge, Birbhum, dated the 10th September, 1906, affirming that of 

Babu Jagan Mohan Sarkar, Munsiff, Rampurhat, dated the 16th May, 1900. : 


- (1) (2900) 10 C. W.'N. 1028, 


Vor. V.] HIGH OOURT. 


dated the 10th September 1906, granting sanction for the prose- 
cution of the plaintiff, petitioner, Girija Suhker Roy, for forgery 
and using a forged document should not be set aside and the 
said sanction revoked, on the ground, inter alia, that the sanction 
did not comply with the provisions of sub-section (4) to section 
195 of the Code of Criminal Procedure. 

The learned pleader who opposes the Rule contends that we 
have no authority to interfere with such an order ; ; and he relies 
upon the case of Hamijuddi Mondol v. Damodar Ghose (1). 
That was a case in which it was held that the High Court cannot 
interfere, under section 195, C. Cr. P., with an order of the District 
Judge revoking.a sanction for prosecution granted by a Munsif. 
But the present case is one in which the District Judge affirmed 
the sanction, and did not revoke jt. We think we have the 


power to interfere with such an order. under sub-section 6 to ` 


section 195 of the Code of Criminal Procedure. 

Then, on the merits, it appears that the sanction granted by the 
Munsiff and affirmed by the District Judge is defective, inasmuch 
as it does not specify the place where and the occasion on which 
the offences of forgery and using a forged document were com- 
mitted. It is perfectly clear that the place where and the occa- 
sion on which the offence of forgery was committed are not 
specified. The pleader who opposes the Rule admits that that is 
so. He, however, says that it may be gathered, by implication, 
where the offence of using a forged document and the occasion 
on which that offence was committed. We think, however, that 
it would be very much better that in granting sanction for 
the criminal prosecution of any person, the Judge who issues 
such sanction should comply strictly with the terms of the law. 
This has not been done in the present case. Further, it is evi- 


dent that the sanction has expired, because it was granted in. 


May 1906 and only lasted for six months. 
Under these circumstances, we make this Rule absolute. 
* This order will, of course, not interfere with any further 
proceédings which the opposite party may be entitled to take 
under the law. : F 


M. M.-C. Rule made absolute 





(2) (19065 10 0. W, N, 1026. 


Girija Sankar Boy 
parole: ‘Sheikh, 


Rampini, J. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Brett and Mr. Justice Gupta. 
DEPUTY LEGAL REMEMBRANCER 


. v. i 
BANU SINGH AND OTHERS* 
Criminal Procedure Oode (Act V of 1898), Sec, 837— Pardon, tender of— 
Evidence Act (I of 1812), Secs, 24, 133— Confession by an accomplice—Ad- 
missibility of evidence —1llegal inducement or threat — Withdrawal of care 
against o0-acoused — Discharge. 


Section 837 of the Code of Criminal Procedure requires a Magistrate who 
tenders a pardon to record his reasons for so doing. Where, however, the facta 
which led up to the tender appeur on the record, the omission to state reasons is 
not only not an illegality but not even an irregularity which vitiates the pro- 
ceedings, The tender of a pardon by the Local Government, though of doubt- 
ful validity in law, can in no way be regarded as an inducement or threat 
illegally held out to an accused person to disclose or withhold any matter within 
his knowledge. 

Where the Public Prosecutor put ina petition under Sec, 409, Criminal. 
Procedure .Code for withdrawing a case against ono of the accused persons and - 
the application was granted : . . ] 

Held, such person became a competent witness and his evidence was 
admissible, even though no formal order of discharge was recorded (1). 

Appeal by the Local Government against an order of 
acquittal. 

The facts and arguments appear from the judgment. 

Mr. Douglas White for the Crown. 


No one appeared on behalf of the accused. 
C. A. V. 


The following judgment was delivered by 
Brett J.—This appeal has been preferred by the Local 
Government against the acquittal of 12 persons who were placed 
on their trial before the Additionat Sessions Judge of Chota 
Nagpur charged with an offence under section 400 of the Indian 
Penal Code. The principal witness against the accused was one 
named, Mohendra Bid, to whom, it appears, a pardon was origi- 
nally granted by the Local Government on or about the 19th 
February 1966. The 12 persons, accused in the case, were then- 
under trial before the Deputy Commissioner of Manbhoom, and. 
it seems that on that date and before the trial was commenced, 
* Appeal No. 10 of 1906 against the order of acquittal passed by 


B. O. Mitra, Esq , Additional Sessions Judge of Purulia, dated the 19th June 
1906. i 


(1) In I. L. R. 83 Calc, 1853 ; 10 C.:W.'N, 962, Mitra and Holmwood JJ. 
held, the evidence of this person to be inadmissible— Reporter. 


UXOR. 


Vor. V.] HIGH COURT. 


the Government Prosecutor appeared in Court and first explained 
that the name of Mohendra Bid had, by au oversight, been 
included in the A form and he had been sent up as an accused 
by mistake, though Government pardon had been extended to 
him. A petition was at the same time put in by the*Public 
Prosecutor praying to withdraw the case against him under 
section 494 of the Code of Criminal Procedure and that applica- 
tion was allowed. The letter from Government, which was 
clearly written as an executive order, addressed to the Inspector 
General of Police, was, by a mistake apparently of the Deputy 
Commissioner, read over to the accused, because in the letter to 
the Inspector General it was stated that certain conditions should 
be carefully explained to Mohendra Bid and a note of that fact 
should be made. The Deputy Commissioner after reading and 
explaining the letter to the witness, recorded on the deposition 
of the witness the fact that the letter had been read over 
to the witness and that the witness had accepted the condi- 
tions. There is, however, nothing beyond this so far as we 
can discover on the record'to indicate that beyond reading 
the letter, the Deputy Commissioner himself on his “own respon- 
sibility as required by section 337 of the Code of Criminal Proce- 
dure, tendered any pardon. Mohendra Bid was then and there, 
so far as we are able to understand, removed from the position 
of an accused in the case and was examined as a witness, and 


- the rest of the evidence against the accused persons having been 


heard on subsequent dates they were finally convicted on the 
16th March 1906. 

They appealed against their conviction to this Court and on 
the 8th May 1906, the conviction’ and sentence were set aside 
and an order passed discharging the accused. The main ground 
on which that order was passed was that the pardon tendered to 
the witness Mohendra Bid was not tendered in accordance with 
the provisions of the law and the intention of the learned Judges 


who disposed of the appeal as expressed in their judgment was - 


that a proper pardon in accordance with the provisions of the 
law should be granted ánd then if the Government thought it 
necessary, there should be a fresh trial. In consequence, the case 
went back for rehearing and after a pardon had been tendered 
by the Sub-Divisional Magistrate of Gobindpore, to whom the 
case was made over for enquiry, the witnesses were again exa- 
mined and on the 19th June 1906, the 12 accused persons were 
cotrimitted to the Séssions Court for trial.- 


255 


CRIMINAL, 


1906. 


— 


' Deputy Legal 


Remembrancer 


v. 
Bann Singh, 


aes 


296 . 


CRIMINAL. 


. 1906. 


— 


Deputy Legal ' 


Remembrancer 
t. 
Banu Singh. 
Brett, J. 


THE OALOUTTA LAW JOURNAL. (Vor. V." 


When the case came on for hearing before the Additional 
Sessions Judge, Mr. B. C. Mitter, he came to the conclusion that 
there were certain illegalities connected with the circumstances. 
under which the pardon had been tendered to Mohendra Bid by 
the committing Magistrate and he refused to remedy the defect 
by himself tendering a pardon to him under the powers conferred 
by section 338, Criminal Procedure Code. He held that the evi- 
dence of Mohendra Bid, as a witness against the accused, was in 
consequence inadmissible in law and finding that in the absence 
of the evidence of that witness there was not sufficient evidence . 
to support the charge, he directed the Assessors to acquit all the 
accused and he then proceeded to acquit and discharge them. 

Against that acquittal the Government have appealed to. 
this Court. i 

. The grounds on which the Additional Sessions Judge has 
come to the conclusion that the evidence of Mohendra Bid ds 
inadmissible are stated in his judgment. They are, first, that the 
pardon was not tendered in strict compliance with law, and 
secondly, that the Magistrate.had expressed no opinion that the 
approver had fully recovered from.the illegal influence exercised 
upon him by the Government pardon. On these grounds he 
bolds the approver was not a competent witness and that his 
evidence was inadmissible. . He then goes on to explain that as 
the approver was not detained in custody after the pardon had 
been granted to him, he on that.account was not himself prepared 
to. tender a pardon under section 338, Criminal Precedure Code, 
because he considered that the approver was still under what he 
describes as an illegal inducement from persons in authority . 
which seriously jeopardized the. foundations. of his competency 
as a Witness. . 

We do not find it easy to follow the process of reasoning by 
which the Additional Sessions J udge has arrived at these conclu- 
sions, as his judgment is couched in such extraordinary. language 
that it is not easy to grasp its meaning. ; . » 

. Taking however his first point, vis., that the evidence of the 
approver is inadmissible because the pardon had not been ten- 
dered by the committing Magistrate in strict compliance with 
law, we are urmble to agree in the opinion which he has expre$sed. 
The Magistrate who enquired into the case, has, it is true, recofd- . 


‘ed only a short note at the top of tHe deposition .of Mohendra 


Bid to the effect that the pardon was tendered to him and that he 
understood and accepted the conditions. The Additional Sessions . 


Vor. V.J HIGH COURT. ` 


Judge has held that this is not a sufficient ‘compliance with the 
law which requires that a Magistrate who tenders a pardon under 
section 337, Criminal Procedure Code shall record his reasons for 
so doing. In this case, however, we are not prepared to hold 
that the omission, though it may be regarded as an irregularity, 
if indeed it can be placed so high, amounted to an illegality. 
The circumstancés which preceded the grant of the pardon were 
such that the Magistrate may very properly have considered that 
they in themselves afforded sufficient reasons for his action with- 
out his récording any further reasons of his own, and we think 
that in the judgment of this Court in the previous appeal suffi- 
cient reasons are given for the grant of the pardon. We are 
unable to accept the view of the Additional Sessions Judge as to 
the duties of a Magistrate prior to the tender ofa pardon. We 
think that all that the Magistrate had to do, was to proceed in 
accordance with the provisions of section 337 of the Code, and if 
he found sufficient grounds as set out in that section for tendering 
the pardon he was perfectly justified in tendering it. In the 
present case it is clear from the judgment of this Court delivered 
on the 8th May 1906, in disposing of the appeal that there were 
good grounds for supposing that Mohendra Bid had been con- 
cerned in or privy to the offence under enquiry, that if a pardon 
was tendered to him he would make a full and true disclosure 
of the whole circumstances within his knowledge relative to the 
offence charged and to every other persons concerned in the 
commission thereof, and that his evidence would be corroborated 
by the evidence of the other witnesses. We think, therefore, that 
the first ground on which the Additional Sessions Judge has held 
the approver’s evidence to be inadmissible is not good in law. 
Taking now the second ground set out by the Additional 
Sessions Judge, viz., that the, Magistrate had expressed no opinion 
that the approver had recovered from the ilegal influence pro- 
duced by the Government pardon, we desire to express an entire 
dissent from the views which the Additional Sessions Judge has 
expressed, that the pardon tendered by the Government can be 
regarded as an influence by means of any promise or threat 
or otherwise used as an inducement to an accused person to disclose 
or withhold any matter within his knowledge. The pardon tendered 
by Government, whether it be regarded as valid in law or not, 
was ‘clearly téndered without apy other ulterior motive than 
that which would have influenced a Magistrate in ‘tendering a 
pardon under section 337, Criminal Procedure Code.. No such 
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suggestion even is made in the judgment of this Coürt delivered 
on the 8th May 1906, in disposing of the appeal and the idea 
seems to have originated with the Additional Sessions Judge him- 
self. We may observe that the practice of granting a pardon by 
the Crown to an accused person for the purpose of making him. 
King's evidence is recognized in England and though the legality 
of such a procedure in this country has been doubted, yet there is 


no authority for the proposition that the tender of such a pardon , 


by Government amounts to an illegal inducement or threat. 

We are of opinion, therefore, that the Additional Sessions 
Judge erred inlawin holding that it was the duty of the Magistrate 
to express an opinion whether the approver had recovered from the 
illegal influence exercised upon him by the Government pardon. 

We hold, therefore, that the grounds are invalid on which 
the Additional Sessions Judge has held that the pardon was not 
tendered in accordance with the Jaw and, therefore, that Mohendra 
Bid was not a competent witness. * 

In this case, however, we think wé must go further and must 
hold after a careful consideration of the circumstances under which 
the evidence of this approver was given at the first trial, that. he 


was then a competent witness and his evidence was admissible as. 


the evidence of an accomplice. After the Public Prosecutor had 
explained to the Magistrate tbat the name of the approver had 
been included in the A Form by mistake, that he had been sent up 
for trial by mistake, and that Government had granted him a pardon, 
and afterwards for these reasons the Public Prosecutor had put in 
an application under section 409, praying to withdraw the case 
against him and after that application had been granted, the approver 
Mohendra Bid was then and there withdrawn from the position 
of an accused and became a competent witness in the case. , His 
evidence was admissible as the evidence of an accomplice, subject 
of course to all the infirmities attaching to such evidence. 

The reason which the Additional Sessions Judge has given 
for himself refusing to tender pardon is one which we fais to 
understand. The mere fact that the approver was originally 
charged with having committed the offence jointly with the other 
accused, would not, after that charge against him had been with- 
drawn, necessitate his detention in custody. It is not very clear 
in what state the approver remained so far as this case is con- 
cerned after.that withdrawal, fop. we have been given to under- 
stand that he was also examined as an approver in another case 
fterwards, . We can, however, find no grounds in’ law for the 


| 


aw 


- 
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view which "the Judge has. taken, ‘that when a person jointly 
accused with other persons of a non-bailable offence, has been 
tendered a pardon and has accepted if he must of necessity be 
detained in custody and may not be admitted to bail. 

In our opinion all the facts and circumstances on which the 
Additional Sessions Judge had based his conclusion that the 
evidence of Mohendra Bid was not admissible, are such which 
might well be taken into consideration in determining the 
credibility of his evidence as a witness when he was examined. 
They do not of themselves afford sufficient grounds for the 
conclusion that he was not a competent witness and that his 
evidence was inadmissible against the accused. : 

We hold, therefore, that the grounds ón which the Additional 
Sessions Judge has acquitted the 12 accused without any trial are 
bad in law, and we set aside the order of acquittal and direct that 
the accused he tried on the charges framed against them before 
the Judicial Commissioner who is also Sessions Judge of Chota 
Nagpur. 

We understand that when the appeal was admitted, orders 
of this Court were issued for the re-arrest of the accused persons 
and that notice of this appeal has been given to them. 


N. K. B. . l Appeal allowed. Retrial ordered. 


CRIMINAL REVISION. 


Before Mr. Fustice Brett and Mr. Justice Gupta. 
NUR MOHAMED JAKARIAH 


v. 
JAFAR MEHER ALI. 


Criminal Procedure Code (Aet V. of 1808 )— Delivery of property, order 
direoting— Merely upon complaint, illegal. 

An order passed by a Magistrate directing delivery of property to the 
complainant, merely upon a complaint that some accused person was detaining 
it uhlawfally, is illegal, : 

The High Court as a Court of Revision set aside such an order, but declined 
to make a further order for restoration, on the ground that it would be illegal 
to do so, 


Rule obtained by the Accused Nur Mohamed Sakariah.” 
The `complainant Jafar Meher Ali lodged a complaint before 
the Chief Presidency Magistrate of Calcutta alleging that the 


* Criminal Revision Case :No. 1285 of 1906 against the order of 
D. Swinhoe Esq. Offg. Chief Presidency Magistrate of Calcutta, dated the 17th 
November, 1906. 
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Cerman. eA Nur Mohamed PTN was aalit detaining a 


* 1908. carriage and a horse belonging to the complainant and upon’that 
xus M niani the learned Magistrate passed an order upon the Police to warn 
Jakariah the accused and to make over the property to the complainant. 


Jatir Meher AU The Police restored the property to the accused but inasmuch 
—= as the accused was not willing to part with the property without 
an undertaking from the complainant not to dispose of the 
property within a week during which period he might move the 
Magistrate for cancellation of the order, the camplainant gave such 
an undertaking, and took delivery. The accused then moved 
the Magistrate for cancelling his order upon the ground that the 
accused had pledged the property with him as security for a loan. 
The Magistrate refused to go into the matter, the same being of 
a civil nature. 

o The accused then moved the High Court and a Rule was 
issued upon the Magistrate and the complainant to shew cause 
why the order directing the delivery of the property to the com- 
plainant should not be set aside. 

Babu Atulya Charan Bose (for Babu Sharat Chandra Roy 
Chowdhuri) appeared in support of the Ryle. 

Mr. W. Gregory and Babu Manmatha Nath Mukerji appear- 
ed to shew cause. 

The Judgment of the Court was delivered by 

Brett J.—After hearing the learned Counsel in opposition 
to this Rule, we are of opinion that the-Rule must be made 
absolute and that the order, so far as it purports to be an order 
passed by the Presidency Magistrate as a Magistrate, must be set 
aside. 

The oposite party, however, invites us to pass a further order 
directing the restoration of the horse and carriage to them. We, 
however, are not prepared to pass any such order. The 
Magistrate admits that his original order was not passed under 
any of the provisions of the Code: and he having taken upon 
himself to pass the order which he admits is illegal, that iseno 
reason why we should pass an order to correct the effect of the 
Magistrate’s order which order we are not empowered in the 
exercise of criminal jurisdiction to pass. Apparently the only 
remedy the “petitioners have would be, if so advised, in | Civil 
proceedings either for damages or to recover possession. 

M. `N. M. . ` Rule made absolute, 


— 
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Before Mr. Fustice Brett and Mr. Justice Gupta. 
KAMAL NARAIN CHOWDHURY AND ANOTHER 


v. 
THE KING EMPEROR.” > 
Criminal Prodedure Code (Aot V of 1898), Sec, 107 — Trial of opposing factions 
in one proceeding, illegal. _ 

Two opposing parties to a proceeding under Sec. 107 of the Oriminal Proce- 
dure Code, cannot be proceeded against and bound over in one proceeding. 

Pran Kristo Shaha v. Tha Emperor (1), Bachu Dlulla v. Siaram Singh (2), 
Srikanta Nath Shaha v. The King-Emperor (8) referred to, 

Subramania Iyer v. The King Emperor (4) followed. 

Rule obtained hy the accused Kamal Narain Chowdhury 
and another. 

Upon a Police report to this effect, that one Maksudan 
Chowdhury on the one hand and his brothers Kamal Narain 
Chowdhury and another on the other, were disputing about some 
lands, the Deputy Magistrate drew up proceedings under section 
107, Criminal Procedure Code, against Maksudan Chowdhury as 
the first party and against Kamal Narain Chowdhury and another 
as the second party. Certain witnesses for the Crown were first 
examined against both parties, each party being allowed to cross- 
examine them. Witnesses for the defence of the first party 
Maksudan Chowdhury were then examined and cross-examined 
on behalf of the Crown, but the second party were not allowed to 
cross-examine them. Witnesses for the second party Kamal 
Narain Chowdhury and another were thereafter examined, and 
cross-examined on behalf of the Crown, but the first party were 
not allowed to cross-examine them. The Deputy Magistrate 
thereafter bound down the first party under section 107, Criminal 
Procedure Code. 

The first party ier upon moved the High Court and 
obtained a Rule. 

Mr. P. L. Roy and Babu Manmatha Nath Mukerji for the 
first party Petitioners. 

MRN. Chaudhury and Babu Khetra Mohan Sen for the 
Second party. = 
The judgment of the Court was delivered by 


*Brett J.—Proceedings under section 107, Crinfinal Procedure 
Code were taken against the two petitioners and their relation 


. * Criminal Revision» Case No, 881 of 1900. 
(1) (1903) 8 C. W. N. 180. (3) (1996) 9 C. W. N. 898. 
(2) (1886) I. L, R. 14 Cale. 388. (4) (1902) I. L, R. 25 Mad, 61, 
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Maksudan Chowdhury with whom they are at enmity, and 
though the two petitioners are on one side and Maksudan is 
opposed to them, the proceedings against all three were taken 
against them jointly in the Court of the Deputy Magistrate. 
The result of the proceedings was that an order yas passed 
against the two petitioners binding them over to keep the peace 
for one year, while Maksudan Chowdhury was discharged. 

The petitioners afterwards moved this Court in the exercise of 
its revisionary powers to set aside the order passed against them 
and obtained a Rule on the 9th August, 1906. 

The main ground urged in support of the Rule has been 
that the Magistrate erred in law in taking proceedings jointly 
against the petitioner and Maksudan Chowdhury, the interest of 
each party being opposed to that of the other. It is further 
contended that they have been prejudiced in the proceedings, 
inasmuch as they were not allowed -to cross-examine the wit- 
nesses examined on behalf of Maksudan Chowdhury ; while the 
Deputy Magistrate has been influenced, possibly unconsciously, 
by that evidence against the petitioners. 

It seems that certain witnesses for the Crown were first 
examined against both parties, each party being allowed to 
cross-examine them. Witnesses for the defence of Maksudan 
were then examined and cross-examined on behalf ofthe Crown. 
Afterwards, when tbe petitioners wished to cross-examine those 
witnesses, objection was raised by Maksudan and the objection 
was allowed on the authority of the ruling of this Court in the 
case of Pran Kristo Shaha v. The Emperor (1). Witnesses were 
afterwards examined on behalf of the petitioners, Maksudan 
Chowdhury not being allowed to cross-examine them. 

It appears to us that the ruling which the Deputy Magistrate 
has relied on has not been correctly understood. In that case 
the learned Judges held that the proceedings were bad in law on 
the ground that two opposing parties had been proceeded against 
and bound down to keep the peace in one proceeding, and they 
relied in support of the view which they took on the decision of 
the Privy Council in the case of Subramanta Iyer v. The King- 
Emperor (2). The learned Judges, it is true, refer to certain 
remarks madedn a judgment of this Court in the case of Bachu 
Mulla v. Staram Singh (3), but their decision is based on the 

(1) (1903) 8 C, W. N. 180. 12) (1902) I. L. R. 26 Mad, 61. 
(3) (1886) I, L, R. 14 Cale 868. 


^ 
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judgment of the Privy Council to which we have referred. That 
view has been followed by this Court in later cases and we see 
no reason to dissent. from it. : 

The case of Srikanta Nath Shaha v. The King-Emperor (1), 
to which we have been referred, does not support the 
opposite view that opposing parties can be jointly proceeded 
against under section 107, Criminal Procedure Code, though it 
lays down that several members of one party may be proceeded 
against jointly, if it is clear that they were associated together 
with one common object of doing acts likely to lead to a breach 
of the peace. We are not able to adopt the reasoning of the 
learned Judges in the case of Pran Kristo Shaha v. The Ring- 
Emperor (2)so far they are based on the case of Bachu Mulla v. 
Siaram Singh (3), but as we hold that the main basis for the 
decision in that case was the judgment of the Privy Council in the 
case of Suóramanta Iyer v. The King-Emperor (4), we are of 
opinion that that decision is binding on us. 

We, accordingly, make the Rule absolute and set aside the 
order under section 107, Criminal Procedure Code passed by the 
Deputy Magistrate against the two petitioners on the ground 
that the order is bad in law, as under the law two opposing 
parties cannot be proceeded against and bound over to keep the 
peace in one proceeding. 


M. N. M. í Rule made absolute. 
(1) (1905) 9 C. W. N. 898. . (3) (1886) I. L, R. 14 Calc. 858, 
(2) (1903) 8 C, W. N. 180. i (4) (1902) I. L. R. 25 Mad. 61. 


Before Mr. Fustice Brett and Mr. Fustice Gupta. 
RAM CHARAN SINGH 


v. 


THE KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), eos, 471, 474—Registration Act (III 
of 1877) Seo. 82 (a),—Stay of oriminal procecdings pending cicil suit. 


Where the alleged executant of a document having denied execution 
hefore the Sub-Registrar an enquiry was held and the District Magistrate 
directed the prosecution of the person presenting the document*for registration 
and the said person filed a civil suit under Sec. 77 of the Registration Act, 
the High Court directed the criminal proceedings to be stayed pending the 
disposal of the civil suit. s j 


_* Criminal Miscellaneous Revision Case No, 105 of 1906, 
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CRIMINAL. Rule obtained by the accused. 
1906. The accused presented a document for TET before 
Ram Oharan Singh the Sub-Registrar of Gagri, Jamalpur, alleging that it had been 
executed by one Shib Sahay Singh and another. The alleged 
executants having denied execution, the Sub-Registrar refused to 
register the document and reported the matter to the District 
Magistrate of Monghyr in order that criminal proceedings might 
be taken against the accused. The accused preferred an appeal 
against the order of the Sub-Registrar to the Special Registrar of 
Monghyr, which also was dismissed. The District Magistrate in the 
meantime directed an enquiry by a Deputy Magistrate, who as a 
result thereof recommended the prosecution of the accused under 
sections 471 and 474, Indian Penal Code and section 82 (a) of the 
Registration Act. The District Magistrate thereupon ordered the. 
accused to beso prosecuted. The accused then filed a civil suits 
under section 77 of the Registration Act for a declaration that the 
deed was duly executed by the alleged executants, and moved the 
High Court and obtained a Rule on the District Magistrate to 
show cause why the prosecution should not be stayed pending 
the disposal of the civil suit. 
. Babu Lai Mohan Ganguit for the Petitioner. 

No one appeared to show cause. 

The judgment of the Court was delivered by 

Brett J.—It is alleged that on the 9th May, 1906, the opposite 
party, Shib Sahay Singh and Tazan Singh, executed a deed of sale 
in favour of the present petitioner and that the petitioner present- 
ed that deed of sale for registration before the Sub-Registrar of 
Gagri, Jamalpur, in the District of Monghyr. Notice was issued 
to the opposite party to appear and admit execution ; but when 
they appeared, they denied that they had, executed the document. 
Registration was, therefore, refused aud theSub- -Registrar reported 
the matter to the District Magistrate of Monghyr in order that 
criminal proceedings might be taken against the petitioner. 
The District Magistrate made over the case for enquiry» to 
Babu Shama Charan Mitter, Deputy Magistrate, who, after 
enquiry, recommended the prosecution of the petitioner under 
sections 471, and 474, Indian Penal Code and section 82 (a) of 
the Registration Act. The District Magistrate afterwards ordered 
the prosecution of tbe petitioner and made the case over to Babu 
Shama Charan Mitter, Deputy Magistrate for trial. It appears that 
the petitioner appealed against the order of the Sub- Registrar 
refusing to register the deed of sale to the Special Registrar ot 


t. 
The King-Emperor. 
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e 
Monghyr, but the appeal was dismissed on the 16th October, 1906. ILE. 
On the 6th November, 1906, the petitioner filed a suit against 1906, 
the opposite party in the Court of the Munsiff of Monghyr in pam Obaman Sinch 


accordance with the provisions of Sec. 77 of the Registration 
Act for a decjaration that the deed was duly executed by them. I 
On the ard December, he applied before this Court and Bretti 
obtained a Rule on the District Magistrate to show cause why 
the prosecution against the petitioner under sections 471, 474, 
Indian Penal Code and section 82 (a) of the Registration Act 
should not be stayed pending the disposal of the suit preferred in 
the Civil Court by the petitioner. 
No one has appeared to show cause against the Rule, and as 
the petitioner appears to have lost no time after he had appealed 
" dpainst the order of the Sub-Registrar in instituting a suit in the 
-2 vil Court, we think that the Rule should be made absolute and 
“the criminal prosecution stayed pending the disposal of the suit. . 
We, therefore, direct that the Rule be made absolute and the 
criminal prosecution stayed pending the disposal of the suit. 
M. N. M. E Rule made absolute. 


FULL BENCH. 


v. 
The King-Emperor, 


Before Str Francis W. Maclean, K. C. I. E., Chief Fustice, 
Justice Sir Chunder Madhub Ghose, Kt, Mr. Fustice 
Harington, Mr. Fustice Brett, Mr. Fustice Mitra, Mr. Fustice 
Geidt, and Mr. Fustice Mookerjee. Í 


BHABATARINI DASI i VIVA 
v. g 1906, 
EKABBAR-MALITA AND OTHERS.* December, 8. 
Bengal Terancy Act (VHT of 1885), See, 153—Co-sharer landlord—Separate E 
landlord — Appeal. > ] 


When & tenant has contracted to pay rent to one of several persona 
interested in a zemindari, in respect of his share separately from that of his 
co-sharers, and such rent has been assessed without any reference to the rent 
payable to the other sharers and has been separately collected, the landlord is a 
separate landlord, and to a suit for rent brought by him to recover his rent, 
section 153 of the Bengal Tenancy Act applies, 

Appeal by the Plaintiff. . 


Suit for arrears of rent. 


. 

* Full Bench Reference in Appeals from Appellate Decrees Nos, 1378, 1475 
and 1476 of 1905, against the decree of F. MacBlaine, Esq. District Judge, 
Nadia, dated the 2nd May, 1903, reversing that of Babu Sarada Prasad Dutt, 
Munsiff, Kustia, dated the 20th December, 1904, ! 


` ` 
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. e 
cna : The material facts will appear from the following Order of 
1908. Reference, ` : : 
Bhabatarini Dasi Rampini J.—These three appeals arise out of three suits for 


arrears of rent brought by aco-sharer landlord for sums not 

Hi exceeding Rs. 100. A preliminary objection is taken to the 

July, Or hearing of these appeals, to the effect that as no question such as 
is referred to in the proviso to section 153 of the Bengal Tenancy 
Act has been decided in them, no.second appeals lie in them. 

In reply, reliance is placed on the case of Jogendra Nath 
Ghose v. Paban Chandra Ghose (1), in which it has been held 
that the provisions of section 153 of the Bengal Tenancy Act do 
not apply to the case of a suit for rent by a co-sharer landlord. 

I am unable to agree with the rule laid down in this case. It 
is said in the judgment in that case that “it has been held by two 
or three decisions of this Court that the Bengal Tenancy Act 
does not apply to the case of a suit for the recovery of rent by a 
co-sharer landlord. The principle underlying the Full Bench 
decision of Benz Madhub Roy v. Jaod Ali Sircar (2), shows that 
the Act does not apply to a suit by a co-sharer landlord. If the 
suit is one to which the Act does not apply, section 153 cannot 
apply. The same principle would appear to be involved in the 

. cases of Kedar Nath Chatterjee v. Ardha Chandra Roy Chow- 
dhury (3, and Durga Charan Mandal v. Kali Prasanna (4). 
There it was held that a decree for rent obtained by some of 
certain co-sharer landlords and not by the whole body of them 
is not a decree under the Bengal Tenancy Act." 

But in no case that I am aware of has it been broadly laid 
down that the Bengal Tenancy Act does not apply to the case of 
a suit for the recovery of rent by a co-sharer landlord. In the 

= cases referred to, it has no doubt been held in consequence of the 
provisions of section 188 of the Act fhat the special procedure as 
to sales in execution of decrees and the incidence of sales as 
provided in the Act are not applicable to suits brought by 
co-sharer landlords. In Bent Madhub Roy v. Faod Ak Strcar{2) 
it was only held that the provisions of section 170 of the Bengal 
Tenancy Act do not apply to an attachment in execution of a 
decree obtained by a fractional co-sharer for arrears of rent of his 
separate shafe. Similarly, in Kedar Nath Chatterjee v. Ardha 
Chandra Roy (3), it was laid down that an application for 
execution of a decree for a sum, not’ exceeding Rs. soo in value 


v. 
- Ekabbar Malita 


(1) (1904) 8 C. W.- N. 472. (8) (1901) I.L.R. 29 Calo 54; 5 O.W.N. 763, 
(2) (1890)I. L. R. 17 Cale. 390. (4) (1899) I. L. R. 26 Calc. 737. : 


Vor. V.) S HIGH COURT. 


LJ 

obtained by one of two or more co-sharer landlords for her share 
of the rent, is not governed by the special rule of limitation laid 
down in article 6 of schedule III of the Bengal Tenancy Act. 
Mr. Justice Banerjee in his judgment in that case has no doubt 
said: “it is true that a suit by a co-sharer landlord for his share 
of the rent payable by a tenant is a suit between landlord and 
tenant, but to say that such asuit is one under the Bengal 
Tenancy Act would be to ignore the general scheme of the Act 
as indicated by section 188." This is doubtless correct, but Mr: 
Justice Banerjee does not say, nor does it follow from what he 
has said, that section 153 of the Bengal Tenancy Act is not 
applicable to a suit by a co-sharer landlord for his share of the 
rent due. 

In Durga Charan Maudal v. Kali Prasanna Sarkar (1) the 
dictum cited in the judgment in ¥ogendra Nath Ghose v. Paban 
Chandra Ghose (2) does occur, but this was only said with 
reference to the question whether such a decree could be executed 
under the provisions of the Bengal Tenancy Act or under those 
of the Code of Civil Procedure. 

But in Prem Chand Nuskur v. Mokshuda Debt (3), and 
Jugobundhu Pattuck v. Fadu Ghose Alkusht (4), it was laid down, 
and it is now regarded as settled law, that suits for arrears of rent 
are not suits authorised by any provision of the Bengal Tenancy 
Act. - This rule applies as much to suits for arrears of rent brought 
by a sole landlord or all the joint landlords as to suits by one or 
more co-sharer landlords, 

They are all suits by a landlord for the recovery of rent. A 
co-sharer landlord is a landlord, as defined in section 3 cl. (4) of the 
Act, and when he sues for recovery of rent, his suit is a rent suit, 
as much isa suit by a sole landlord or by the whole body of 
landlords ; for the rent claimed by him is as much rent as defined 
in section 3 cl. (5) of the Act as rent claimed by a sole landlord or 
the whole body of landlords. The provisions of section I53 apply 


' to all suits for arrears of rent. They apply to all " suits instituted 


by a landlord for the recovery of rent." They do not apply only 
to suits instituted by a landlord under the Act for the recovery of 
rent. No such words as “under the Act” are to be found in 
section t 53. Hence, the terms of section 153 and- of fhe proviso 
to it apply as much to suits for the recovery of rent brought by a 
co-sharer landlord as to suits brought by a sole landlord or by the 


(1) (1899) L L. R. 26 Calc. 727, (8) (1887) T. L. R. 14 Calo, 201, 
(2) (1904) 8 O, W, N, a72. (1) (1887) I, L B. 18 Cale, A7. 
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whole body of landlords. If they do not apply to co-sharer 
landlords, they do not apply to any suit brought by any landlord 
for the recovery of rent ; for all such suits are equally unautho- 
rised by the Act, and the provisions of section 153 might as well 
never have been enacted. - : 

Iam, therefore, of opinion that the proviso to section 153 
applies to a suit for the recovery of rent brought bya co-sharer 
landlord, and I cannot agree with the rule to a contrary effect. 
laid down in the case of. 'orendra Nath Ghose v. Paban Chandra 
G hose (1). 

Iaccordingly consider it necessary to refer this case to a 
Full Bench, and the questibns I would refer for their decision 
are (1) whether section 153 of the Bengal Tenancy Act applies to 
a suit for the recovery of rent brought by a co-sharer landlord, 
and (2) whether the case of Fogendra Nath Ghose v. Paban 
Chandra Ghose (1) has been rightly decided ? 

Geidt J.—I agree in referring the questions proposed by my 
learned brother for the consideration of a Full Bench I would 
base the reference on the short ground that the institution of a 
suit for the recovery of rent is not something which the landlord 
is, under the Tenancy Act, required or authorised to do. A suit 
for recovery of rent. is brought under the authority not of the 
Bengal Tenancy Act but of the general law of the country. 
The Bengal Tenancy Act, although it contemplates the institution 
of such suits and makes special provision in many matters for 
their conduct, nowhere authorises their institution, süch authorisa- 
tion being wholly unnecessary. The ground, therefore, on which 
the case of Fogendra Nath Ghose v. Paban Chandra Ghose (1), 
was decided, appears to me, if I may so say with all respect to the 
learned Judges who decided it, to be erroneous, and I do not 
think that the Legislature intended to restrict the limitation of 
appeals only to those cases in which all the landlords joined in 
bringing the suit. a 

Babu Foy Gopal Ghosha for the Appellant. A 


Babus Lal Mohan Dass and Satis Chandra Ghose for the 
Respondent. ; 


Maclean C. J.—It appears to me that the question submitted 
to us does hot really arise upon the facts of the case as they now 
transpire. It appears from the plaint that the case of the plaintiff | 
was and is that she was a sepgrate landlord and was separately 
registered as landlord and she was entitled to a separate rent 


(1) (1904) 8 O. W. N. 472. 


Vor. V.) HIGH coURA. 
] | 


separately collected and under a separate contract. In that state 
of circumstances, I have no hesitation in saying that the case 
falls under section 153 of the Bengal Tenancy Act. That, of 
course, is a very different question from that submitted to us ; 
and I have little doubt that, if the true nature of the case had 
been presented to the referring Bench, the reference would not 
have been made, and much valuable judicial time saved. 


There seems to be considerable difference of judicial opinion 
upon the question which is submitted to us. As I understand, 
the Bengal Tenancy Act is about to be amended, it might be at 
least worthy of the consideration of the Legislature whether the 
question should not be settled by Legislative authority. 


The appeals must be dismissed with costs, including the costs 
of this Reference. 


Ghose J.—I agree with my Lord in thinking that upon the 
plaintiff's own case as presented in the plaint, the case falls under. 
section 153 of the Bengal Tenancy Act; and assuch no second 
appeal lies in this case. : 

Harington J.—I agree with the judgment which has been 
delivered by the learned Chief Justice. It appears to me that it. 


would have been very difficult to answer the question in thé. 


form in which it was submitted, because I think the answer must 
depend on what the contract was between the landlord and the 
` tenant under which the rent was claimed, £e, whether there 
was or was not in fact separate contract ? 


Brett J.—I agree in the judgment of the learned Chief 
Justice. - 


Mitra J.—I also agree. 
Geidt J.—I also agree. . 
Mookerjee J.—I also agree. 
M. M. C. Appeals dismissed. 
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Before Sir, Francis, W. Maclean, K. GL E, Chief Fustice; 
Mr. Fustice Harington, Mr. Fustice Brett, Mr. Fustice Mitra 
and Mr.: Fustice Gerdt. 


JIWANRAM AND ANOTHER 
v. . 
HARI CHARAN SINGH AND oTHERS.' 
Publio Demands Recovery Act (Tof 1895 B. C. as amended by- Aot. I of 1897), 
Geo. ^10—Oivil Procedure Code (Aot XIV of 1882), Sev, 311. 
A suit to set aside a sale held under the Public Demands Recovery Act 
on the ground that there were irregularities in the Certificate proceedings, is 


barred under the proviso to section 811 of the Civil Procedure Code, when the 
plaintiff fails to prove that he has been injured by the alleged irregularities. 


Appeal by the Plaintiff. i 

Suit fo set aside a sale held under the Public Demands 
Recovery Act. 

The material facts will appear from the following Order of 
Reference by Rampini and Mookerjee JJ. 

Rampini J.—The suit out of which this second aa 
arises was brought to set aside the sale of certain property held 
in execution of a certificate issued under the Public Demands 
Recovery Act. . The grounds on which the sale is sought to be 
set aside are irregularities alleged to have occurred in publishing 
the sale. .No fraud is found to have been committed. : 

The first Court gave the plaintiff a decree. On appeal to the 
District Judge, the decree of the first Court was reversed on thé 
grounds (1) that the suit was barred by limitation under article 12 
of the second schedule to the Limitation Act, (2) that the suit 
was not maintainable, being barred by section 312 of the Code 
of Civil Procedure, and (3) that there was no evidence showing 
that the inadequacy of price realized at the sale was due to any 
irregularity i in publishing the sale. 

"The plaintiff prefers this second appeal. On his behalf it is 
urged that the District Judge is wrong on all these points. 

It is admitted that the District Judge is wrong in-holding 
that the sale is barred by limitation. The sale became final and 
conclusive on the date on which the order of the Deputy Collec- 
tor confirming the sale was restored by the Commissioner (see 
Bafjnath Sahat v. Ramgut Singh (1). The suit was brought 


* Full Beneh Reference in gro from Appellate Decree No. 981 of 1904 
against the decree of H. R, Esq. District Judge, Arrah dated the 
16th January, 1904, reversing that of Babu Gopi Krishna Banerjee, Subordinate 


. Judge, Shahabad, dated the 19th June, 1903. 


(1) (1896) I. L. E. 23 Oale. 776. 


Vor. V.] .. HIGH. COURT. * 


within a year from that date, viz., the 18th hie 190r.: Hence 
it is in time. 

. The question then arises whether the suit is maintainable, 
or whether it is barred either under section 244 or section 312 
of the Code-of Civil Procedure. f - 

‘On the former point there isa conflict of decision. In the 
‘cases of Umedalt Bhuya v. Rajlakshmi Debya (1) and Barhamdeo 
Narayan Singh y. Bibi Rasul Bandi (2), it has been held that 
section 19 of the Public Demands Recovery Act as amended by 
Act I, B. C. of 1897, renders section’ 244 of the Code of Civil 
Procedure applicable in its entirety to proceedings in execution 
of a certificate, and a separate suit to set aside a sale held in the 
enforcement of such certificate is not maintainable. In the case 
of Raghubans Sahat v. Phool Kumari (3), a contrary rule has 
been laid down. 

Until the conflict of decision on this point is removed, it 
would, we think, be useless for us to enter on a consideration of 
the effect of section 312 of the Code of Civil Procedure in 
barring such a suit, or of the merits of the case. at 

We therefore consider it necessary to refer this conflict of 
decision to a Full Bench, and we may here mention that the 
members of this Bench are divided in opinion as to how the 
Question should be decided, : 

The questions we would propound for the determination of 
the Full Bench are (1) whether the provisions of section 244 of 
the Code of Civil Procedure bar a suit to set aside a sale held in 
enforcement of a certificate issued under the Public Demands 
Recovery Act, and (2) whether the cases of Umedalt Bhuya v. 
Rajlakshmi Debya (1) and of Barhamdeo Narayan Singh v. Bibi 
Rasul Bandi (2) or the case of Raghubans Sahat v. Phool 
Kumari (3) have or has beep rightly decided? As this is a second 
appeal, the case is referred to a Full Bench. 

. Babu Jagat Chandra Banerjee for the Appellants. 

o Babus Umakali Mukherjee, Lachmi Narain Singh and 
Raghu Nath Singh for the Respondents. 

The judgment of the Court was as follows : 

Maclean C. J.—Speaking for myself, I do not think that 
the question of law which is submitted to us can be said to 
properly arise, having regard to the findings of fact at which the 
Judge in the lower. Appellate. Cqurt arrived, and, I understand 
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this was pressed before the referring Judges of the Division 
Bench, when the case was before them. Here the District Judge 
has found that even assuming there were any irregularities on 
the sale, to cite his own language—"the plaintiff has failed to 
prove that he has been injured by any such irregularities.” If 
so, the case falls within the proviso 'of section 311 of the Code 
of Civil Procedure, and that finding is fatal to the appellant. 
Taking this view, I do not think that the question of law which 
is submitted to us really arises upon the facts found. I think 
that upon the facts found by the lower Appellate Court, the 
appeal ought to have been dismissed. 

The result is that this appeal must be dismissed with costs 
of this hearing and of the Division Bench. 


Harington J.—I agree. 
Brett J.—1 agree. 
Mitra J.—1 agree. 
Geidt J.—1 agree. 
MN Co B Appeal dismissed. 


Before Sir Francis W. Maclean, K. C. 4. E, Chief Justice, 
Mr. Fustice Hartington, Mr. Justice Brett, Mr. Fustice 
Mitra and Mr. Fustice Geidt. 


RAM KINKAR BISWAS AND OTHERS 
v. x 
AKHIL CHANDRA CHOWDHURY.* 


Civil Procedure Code (Act XIV of 1882), Sec. 82, .Limitation— Parties, joinder 
of, limitation — Limitation for application to add pariy— Limitation regard- 
ing suit as to added parlty—Dismissal of mortgage suit against added 
defendant as barred by limitation, effect vf, on other defendants. 


A Court, in joining parties under section 82 of the Civil Procedure Code, 
js untramelled by any qucstion of Jimitation in respect of an application for 
such joinder, but the joinder cannot be made in disregard of any questiog of 
limitation in respect of the suit itself as affected by such joinder. When a- 
party defendant has been added toa suit, either upon the application of the 
plaintiff or by the Court of its own motion, it is competent to him to take 
objection that ag against him the suit js barred by limitation, and [f such 
objection is well founded, it must prevail, and the suit as against him must be 
dismissed, 


* Full Benoh Reference in qoe Appellate Decree No. 282 of 1905, 
against the decree of Babu Gobinda Chunder Dey, Subordinate Judge, Chitta- 
gong, dated the bth October 1904, affirming that of Bubu Aswini Kumar Bose, 
Munsiff, Patiya, dated the 80th March, 1904. 


Vor. V.] HIGH COURT. 
e 

Emam Ali v. Batj Nath Ram Bahu (1) approved. 

Grish Chunder v, Dwarka Nath (2) and Fakera Pasban v. Bibi Azimun- 
nissa (8) overruled. 

Oriental Bank v. Charriol (4) explained. 

When a person has been added as a defendant in a mortgage suit upon the 
allegation, that he is interested in the equity of redemption, but no investiga- 
tion had been made asto the extent, if any, of his interest, if the suit is dis- 
missed against him on the ground, that it is barred by limitation, the decree 
as against the others will stand ; no question of the distribution of the mort- 
gage debt could be decided ns there are no materials, 

Appeal by the Defendants Nos. 4, 6 and 8. 

Suit to enforce a mortgage. 

The material facts appear from the following Order of 
Reference by 

Geidt J.—The present suit was brought on a mortgage bond, 
the defendants being (1) the original mortgagors, and (2) persons 
into whose hands their interests have passed. The mortgage 
bond was assailed as fraudulent and without consideration, but 
its validity has been established before both the lower Courts 
who have decreed the suit and that finding is not impugned on 
this appeal. A second plea on which the plaintiff's claim was 
resisted, was that all incumbrances had been annulled under 
section 167 of the Bengal Tenancy Act and that the mortgage 
therefore no longer subsisted. This defence was also over- 
ruled on various grounds by the lower Appellate Court and 
although all the reasons advanced in its judgment may not be 
convincing, its decision in this matter appears to be right. The 
entire holding in this case was not brought to sale but only a 
portion. Chapter XIV of the Bengal Tenancy Act in which 
section 167 finds place, applies in my opinion only to sales of an 
entire tenure or holding and the auction purchaser of a portion 
of a holding is therefore not entitled to proceed under that 
section to annul incumbrances. 

One further point remains for decision. The defendant 
No. 6 in his written statement alleged that he had sold a portion 
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of this property to Ram Ratan Chowdhury, and the Court then . 


directed the plaintiff to join Ram Ratan Chowdhury as defendant 
No. 8. But this did not take place till more than twelve years 
after $he date fixed in the bond for repayment and she objection 
was taken that as regards Ramratan Chowdhury the suit was 
barred by limitation. This* objection was overruled by the 
Munsiff in reliance on the decision of this Court in Ortental 


(1) (1906) 3 C. L: J. 576. (3) (1899) T. L. B, 17 Cale, 540. 
(2) (1897) I. L. B. 24 Cale. 640. — (4) (1886) I. L, R. 12 Calc. 643. 
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Bank Corporation v. Charrtol (1) and the Subordinate Judge 
has held that the Munsiff was right in so doing. The question 
thus arises whether the suit was,as against defendant No. 8, 
barred by limitation. 

In Grish Chunder Sasmal v. Dwarka Nath Dinda (2), it 
was held that where the Court acting on information brought to 
its notice adds a party, who it thinks, is necessary for the disposal 
of the suit, no questien of limitation arises. In Makera Pasban 
v. Bibi Asimunnissa (3), the above ruling was interpreted as 
meaning that section 22 of the Limitation Act does not apply 
when the Court acting of its own motion under section 32 of the 
Code of Civil Procedure adds a person as a necessary party and 
that no question of limitation arises in such cases. These two 
decisions were dissented from in a recent case, Emam Ali v. Baty 
Nath Sahu (4). It was however considered unnecessary to refer 
the matter to a Full Bench, because in the two earlier cases the 
Court had acted of its own motion in adding a new defendant, 
whereas in the last case, the Court had proceeded on the applica- 
tion of the plaintiff. In all the three cases, the addition of the 
defendant was made under the second paragraph of section 32 
of the Code of Civil Procedure. By that paragraph, the Court is 
empowered at any time to add parties “ either upon or without 
such application.” These words do not appear to have been 


noticed by the Judges who decided the last case, and I think it is 


perhaps possible that if they had been noticed. the distinction 
made between that case and the two earlier cases would not have 
been drawn. But however that may be, the case before me is 
similar to the earlier cases in the very matter in regard to which 
the cases were distinguished, namely, the addition of the defen- 
dant No. 8 by the Court of its own motion. Those earlier cases 
therefore I must follow, unless J.am prepared to express my 
dissent with a view to bring the matter before a Full Bench. 

The decisions in Grish Chunder Sasmal v. Dwarka Nath 
Dinda (2) and in Fakera Pasban v. Bibi Asimunnissa (3) were 


` founded on the judgment of Wilson J. in the Oriental Bank 


Corporation v. Charriol (1) and especially on the observations to be 
found at pages 650 to 652 of the Report. These observations 
contain expressions which may perhaps at first sight lend some 
support to the proposition that section 22 of the Limitation Act 
'does not apply to cases where the Court acts of its own motion. 


(1) (1886) I. L. R. 12 Calc. 642. (8) (1899) I. L. R. 27 Cale, 640. 
(1897) I. L. B. 94 Cale. 640, — (4) (1906) 30. L. J, 576. 


E EE 


Vou. VJ HIGH COURT. . 


In Emam: Ali wv. Bag Nath Ram Sahu (1) however those 
observations have been interpreted as affirming the principle 
“that a Court in joining parties under section 32 of the Civil 
Procedure Code, is untramelled by any question of limitation in 
respect of an application for such joinder, not that the joinder 
can be made in disregard of any question of limitation in respect 
of the suit itself as affected by such joinder.” 

The question, whether section 32 of the Code of the Civil 
Procedure gives authority to a Court to add a plaintiff ora 
defendant after the period of limitation has expired, turns on the 
construction of the second and penultimate paragraphs of 
that section. The words ‘at any time’ occuring in the second 
paragraph are obviously placed in antithesis to the words “ on or 
before the first hearing " occuring in the first paragraph, on the 
other hand the penultimate paragraph appears to indicate that 
the provisions of the Limitation Act do apply to defendants 
added by the Court. The proceedings as against the added 
defendants shall be deemed to have begun only on the service of 
the summons.” These words introduce'a slight modification into 
the first paragraph of section 22 of the Limitation Act. 

Instead of the suit being deemed to have been instituted 
against an added defendant at the moment when he was added 
(as would be the case when the addition is made by the plaintiff) 
the proceedings against a defendant added by the Court are 
deemed’ to have begun only on the service of summons. This 
rule is made subject to the provisions of section 22 of the 
Limitation Act. On turning to that section it will be seen that 
the reference to it can only serve to import its second proviso, 
The first paragraph of section 22 is slightly modified as I have 
just said by the, words which I have quoted from section 32, 


_ Civil Procedure Code ; the second paragraph containing the first 


proviso deals only with the addition of a plaintiff and has no 
bearing on the present discussion ; it.is the third paragraph 
containing the second proviso, which alone has application. The 
effect then of the penultimate paragraph of section 32 of the 
Code read with section 22 of the Limitation Act appears to be 
this that there is ordinarily a difference between the time when 
the shit is deemed to have been instituted agafhst an added 
defendant according as the addition is made by the plaintiff or is 
made by, the Court ; the suit is deemed to have been instituted 
in the former case when the addition is made, in the latter case 
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when the summons is served. But when a new defendant is 


substituted as the legal representative of a deceased defendant, 
there is no difference -Whether the substitution is made by the . 
parties or is made by the Court ; ; in either case, the suit as against 
him is deemed to have been instituted when it was instituted 
against the deceased defendant. 

These considerations lead me to the conclusion that there is 
nothing in section 32,of the Civil Procedure Code which frees 
the Court, when acting of its own motion, from the restrictions of 
the Limitation Act. This conclusion is opposed to the view 
enunciated in two former decisions of this Court, and I therefore - 
refer to a Full Bench the consideration of the questions (1) whether 
a Court acting under the second paragraph of section 32 of 
the Code. of Civil Procedure is bound by the provisions of 
Limitation Act, and (2) whether the cases of Grish Chunder 
Sasmal v. Dwarka Nath Dinda (1) and Fakera Pasban v. Bibi 
Asimunnissa (2), have been correctly decided? As this is a 
second appeal it must under the rules of this Court be dispoged 
of by the Full Bench. 

Babu Harendra Narain Mitter for the Appellants. 

Babu Nilmadhab Bose and Moulvi Strajul Islam for the 
Respondent. 

The judgment of the Court was as follows : 

‘Maclean C. J,—1 think it is sufficient if we say upon the 
second question submitted to us that in our opinion the cases of 
Grish Chandra Sasmal v. Dwarka Nath Dinda (1), and Fakera 
Pasban v. Bibi Aztmunnissa (2) have not been correctly decided. 
Those cases were dissented from by a Division Bench of this 
Court in the case of Emam Ali v. Baty Nath Ram Sahu (3), a 
decision to which I was a party ; and, I see no reason to differ 
from the conclusion at which wee then arrived after a careful 
review of all the authorities upon the point. 

I only desire to add, that we dealt in that case with-the 
observations of Mr. Justice Wilson in the case of the Orreħtal 
Bank Corporation, v. Charriol (4), and it is not strictly necessary 
to add anything to what we then said ; I should, however like, for 
my own part, to make it clear that if it is thought that the 
language of Mr. Justice Wilson intended to convey that although 
the Court might exercise its powers under section 32 of the 
Code of Civil Procedure of adding parties, the party so added 


(1) (1897) 1.'L. R. 21 Cale, 640. (3) (1908) 8 0. L, J. 076. 
(2) (1889) I. L. R. 27 Cale, 640. (4) (1886).T. L. R. 12 Calo, 642, 
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could not avail himself of the benefit of the Statute of Limita- 
tion—say for instance of section 22—I am unable to agree in that 
view. But I do not think that that is what Mr. Justice Wilson 
intended to decide. 

All that we can do upon this Reference and upon the appeal 
before us is to hold that the suit is barred as against defendant 
No.8. As regards the question now suggested as to the distribu- 
tion of the mortgage-debt over the several properties, that 
question has not been raised on this appeal, and, we express no 
Opinion upon it. The decree of the lower Appellate Court will 
Stand except as regards defendant No. 8, as against whom the suit 
must stand dismissed on the ground of limitation. 

The appeal of defendants Nos. 4 to 6 must be dismissed with 
costs. Defendant No. 8 must have his costs in all the Courts 
including the costs of this reference, 

Harington J.—I agree. 

Brett J.—I agree. 

_ Mitra J.—I agree. ; 

Geidt J.—1 agree. ; 

M. M. C. Appeal of Defendants Nos. 4 and 6 dismissed. 
Appeal of Defendant No. 8 allowed. 





Before Sir Francis W. Maclean, K: C. I E, Chief justice, 
Mr. Fustice Harington, Mr. F ustice Brett, Mr. Fustice Mitra 
and Mr. Yustice Geidt. 


SATISH CHANDRA MUKERJEE 
vw — 
„APARA PRASAD MUKERJEE AND oTuERs.* 


Civil Procedure Code (Act XIV of 1882) Secs. 556, 558—A ppearance—Dis- 
missal for defawlt— Adjourmnent, application for, refusal of, if appear 
ance—Appeal, readmission of. B i 


: An application by a counsel or pleader who is instructed only to apply for 

an agjournment which ig refused, is not an appearance within the meaning of 

the Civil Procedure Code, : 

- ' When in such circumstances, an appenl is dismissed, the dismissa! is one 

for defaült under section 556 and entitles tho appellant to apply for re-admission 

under section 558 of the Civil Procedure Code. 
Robert Watson J Ov v. Ambika Dasi (1) overruled, 


Cooke v. The Equitable Coal Qo. (2) approved, 


* Fall Bench Reference in Appeal from Original- Order No. 584 of 3905, 


ngiinstthe order of Arthur Goodeve Esq. District Judge, Birbhum, dated the 
15th November, 1905, Son j P zl 18e, TRR paten: 


(1) (1899) 4 C. W, N. 387, 2) (1904) 8 C. W, N. 621, 
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Appeal by the Applieant under section 558, Civil Proce- 
dure Code, 


Application. for re-admission of an appeal dismissed for 
default. 


The material facts will appear from the following Order of 
Reference. 


Rampini J.—This is an appeal against an order of the Dis- 
trict Judge of Birbhum; passed on an application under section 558, 
Civil Procedure Code, for the re-admission of an appeal. 
The facts are that on the day fixed for the hearing of the appeal, 
vis, the 22nd August 1905, the appellant's pleader applied for 
time and stated that he was unable to argue the appeal. Time 
was not allowed and the appeal was dismissed. On the 15th 
November following, the appellant prayed for the re-admission 
of the appeal on the ground that he had been prevented by 
sufficient cause from prosécuting his appeal, but the learned: 
judge declined to go into the merits of the application and 
considered himself bound by the ruling of this Court in the case 
of Robert Watson v. Ambika Dasi (1), to hold that Sec. 558 aid 
not apply. 

The appellant now v appeals to-this Court and reliance is 
placed principally on the case of Cooke v. The Equitable Coal Co. (2), 
in which:a contrary rule to that laid down in the case relied on 
by the District Judge has been ennuciated. 

The learned pleader who appears on behalf of the appellant 
has also cited the following cases in support of his contention, 
that when an application for adjournment is made and refused, 
and the case is then dismissed, the order of dismissalis one passed 
exparte, and that if the case. is an appeal, the provisions of 


‘section 558, Civil Procedure Code, are applicable, vis., Adminis- 


trator-General of Bengal v. Dyaram Das (3), Buldeo Misser v. 
Ahmed Hossein (4), Ramperíab v. Fakeeram Agurwallah (5), 


Hinga Bibee v. Munna Bibee (6), Lalta Prasad v. Ngnd ^ 


Kishore (7), and Sunder Lal v. Goorprasad (8). 
-On the other hand, the respondent’s pleader can only cite 
jn favour of his argument the additional case of Ram Chandra 


e ` ] ë * 
(1) (1899) 4 0, W. N. 237. (b) (1898) I. L. R 23 Cale, 991. 
(3) (1904) 8 O. W. N. 621. (867 (1908) I, L. B. 81 Cale. 160. 
' (8) (1871) 6 B. `L. R. 688. * (7) (1899) I. L. B. 22 All. 66. 


(4) (1871) 16 W.'R. 148. (8) (1898) I. L. R. 28 Bom, 414. 
IY ors c e gaea ech. Um 


‘VoL. V], ined dovt. 
‘Pandurang v. Madhab Purushottam Naik (1), which is the case 
referred to in Robert Watson and Co. v. Ambika Dast (2). 

There is one other case that may be alluded to, Patinhare 
Tarkatt Rama Mannadi v. Vellur Krishnan Menon (3), 1n which 
it Has been held that, though a mere application for an adjourn- 
ment by a pleader who is not instructed to proceed with an 
appeal is an appearance, the Court dismissing tlie appeal is bound 
to dispose of the case on the merits and with a judgment. 

The point is one not altogether free from difficulty as is 
evidenced by the conflicting .rulings of the High Courts above 
‘cited. But the general consensus of opinion would seem to be 
against the rule laid down in Rodert Watson and Co. v. Ambika 
Dasi (2), and in favour of the view expressed in Cooke v. The 
Equitable Coal Co. (4). 

Therei is this difference between the two cases, that i in the for- 
mer case the application for restoration was made under section 558 
and in the latter, under section 108. But there would seem to be 
‘no difference in principle between the two cases. In both cases 
the question ' is whether an appearance by a counsel or pleader 
instructed to apply only for an adjournment is an appearance 
within the meaning of the Code, and whether in such a case the 
suit or appeal can be dismissed for default. The two cases are in 
conflict, and we are constrained to refer this appeal to a Full 
"Bench, and to submit for their decision the following questions, 
vis. : 2 
(1) Whether an application by a counsel or pleader who is 
instructed only to apply for an adjournment, which is refused, is 
an appearance within the meaning of the Code, and when in stich 
circumstances an appeal is dismissed, whether the dismisal is one 
for default "under section 556, so as to entitle the appellant to 


apply for re-admission undet section 558, Civil Procedure Code? f 


(2) Whether the case of Robert Watson and Co. v. Ambika 
Part (2), has been rightly decided ? 

” I would add that I wasa member of the Bench that decided 
the case above referred to. The difficulty that presented itself to 
me in that case was that it seemed anomalous that an application 
for a postponement should, if allowed, be held to be an appear- 
‘ance, whereas, if refused, it should not be an appearance. 
"Further, if it be argued that in the latter case the appearance 
ceased to bez an appeatance, when the counsel or pieader aeclined 


(1) (1891) I. L. B. 16 Bom. 28, (3) (1903) L L, B. 26 Mad. 3 
(2) (1599)-4 C. W.N.287. ^  - (4 (1904) 8 O. W. N. 631, i 
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Oly™. to goon with the case or left the Court, the same would have to 
1907. be held when the pleader or counsel having partially pleaded his 
case, finding the Court against him, left the Court without 


Batish i Chandra 
Moreje finishing his argument. In such a case it would be undesirable 


Apara icut that the Court should be compelled to proceed exparte or.dismiss 
Mukerjeo. the appeal for default. 

` Rampini, J In the face, however, of the numerous rulings of this and 
E other High Courts adverse to the rule laid down in Ram Chandra 
Pandurang v. Madhav Purushottam (1), and Robert Watson and 

Co. v. Ambika Dasi (2), and being impresséd with the desirabil- 

ity of uniformity in the rulings of this Court, I do not wish to 

express my views further, but I am prepared to concur with my 

learned brother in answering the first part of the first question 

and the second question above propounded in the negative, and 

s the second part of the first question in the affirmative. f 
Mookerjee J. —I agree that the questions stated in the 

opinion recorded by my learned brother should be referred for 

decision to a Full Bench. As the questions are of somè import- 

ance, and as the. matter has been exhaustively argued by the 

learned vakils on both sides, I shall examine the various 

authorities on the subject and indicate the view which lam 

disposed to take. 

The appellant before us was the appellant in an appeal from 

Original Decree in the Court of the, District Judge of Birbhum. 

The appeal was set down for hearing on the 22nd August, 1905. 

He alleges that on that date, both the pleaders engaged by him to 

argue the appeal were absent from Court; he consequently 

engaged a new pleader, and as it would take some time to explain 

the case to him, instructed him to apply for adjournment. The 

application was made and refused. The pleader thereupon stated 

to.the Court that he was unable to argue the appeal, and as the 

-appellant himself was not present, the appeal was dismissed with 

costs. On the 19th September, the appellant made an application 

which purported to be one under section $58 of the Civil Ero- 

cedure Code for re-admission of the appeal. Objection was then 

taken on behalf of the respondent, that as the pleader for the 

appellant had appeared and asked fortime,the Court had no 

jurisdiction Ånder section 558, Civil Procedure Code to réadmit 
the appeal. Upon the authority of the case of Robert Watson. 

& Co. v. Ambika Dasi (2), the District Judge held that this 

objection was well-founded, and "dismissed the application without 


1) Q891) LL. R. 16 Bom. 28. (8) (1899).4 Q W.,N. ger. 
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any investigation of the merits. The validity of this order is 


called in question in the appeal presented to this Court, and it is ` 


'argued that the District Judge has refused to exercise the jurisdic- 
tion vested in him under section 558, Civil Procedure Code. As 
there has been no investigation into the merits by the Court 
below, we have to assume for the decision of the question of 
jurisdiction, that the allegations made by the appellant are true. 
As stated in the opinion of my learned brother, there has been 
some divergence of judicial opinion upon the matter, but before 
I refer to the cases on the subject, it is desirable to examine the 
provisions of the Code which bear upon the question. 

Section 556, Civil Procedure Code provides that if on the 
day fixed for hearing the appeal, or any other day to which the 
hearing may be adjourned, the appellant does not attend in 
person, or by his pleader, the appeal shall be dismissed for default ; 
anditis also provided, that if the appellant attends and the 
respondent does not attend, the appeal shall be heard exparte in 
his absence, Section 558, Civil Procedure Code then provides, that 
in the case of a dismissal under section 556, Civil Procedure Code, 
the appellant may apply for re-admission, and if it be proved that 
Te was prevented by any sufficient cause from attending; when 
the appeal was called on for hearing, the Court may readmit the 
appeal on terms. Similar provisions are to be found in sections 98, 
99, 100, 102, 103, 108 and 157 of the Civil Procedure Code; the 
language used is however slightly different, as in these -sections, 
the term used is ‘appear’ and not ‘attend’; but it is difficult to 
see, that there is any substantial difference in principle between 
' these sections, and the cases upon these sections to which I shall 
presently refer do not support any distinction on this ground. 

One,of the earliest cases in this Court is that of Admints- 
tration General of Bengal v. Lala Dyaram (1). There the 
defendant had filed a written statement in a suit, and when the 
case was called on for final disposal, an application for adjourn- 
meat was made by counsel on his behalf; the application was 
refused and counsel stated that he had no instructions to go on 
with the case. The suit was heard exparte and a decree given in 
favour of the plaintiff. The defendant then applied to set aside 


that decree and to have the suit re-heard. Jt wag held by Mr. ` 


Justice Paul, that there was no appearance by the defendant 
personally or by counsel or attorney, and the decree must be 
treated as an exbarte decree, so asto make the provisions of 


d). (87) € B. L, B, 088, 
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i ‘section 119 of Act VIII of 1859; applicable. In addition to thé 


contention, that appearance by counsel on the day of hearing 


‘and application for postponement of the suit constituted sufficient 


appearance within the meaning of the law, it appears to have 
been also argued on behalf of the plaintiff, that as'the defendant 
had appeared in the suit, the decree could not be treated as - 


‘exparte ; this extreme contention was over-ruled, and the point is 


now settled by the decision of a Full Bench of this Court in 
Jonardan v. Ramdhone (1). The decision of Mr. Justice Paul 


'was referred to apparently with approval by the Judicial 


Committee in Zainul Abdin v. Ahmed Rasa(2) — 
The next case in this Court is that of Zu/deo Misser v. Syed 
Ahmed (3). There an appeal was called on for hearing. One of 


the pleaders was absent from illness; the other asked for a 


postponement, which was refused ; he then refused to proceed 
with the appeal. The Judge looked into the facts of the case 
with such light "as he could obtain from other sources, and‘ 


_ dismissed the appeal, stating that he had come to the conclusion 


that the appeal was not a valid one. Jackson and Ainslie JJ. 
held that the appeal must be looked upon as having ‘been dealt 


‘with on default, and that it was competent to the appellant to 
‘apply for a re-hearing. This decision was referred to with 
‘approval by Couch, C. J. and Glover J. in Mohesh Chunder v. 
` Thakoor Dass (4), the learned Chief Justice observing that it 


ought to have occurred to the Judge, that it was not a satisfactory 
way of considering or of deciding upon the merits, when he did 
not hear. ‘what the appellant had to say ir support of his case. T 
refer specially to this observation in view of a recent decision of 
the Madras High Court upon which great reliance was placed by 


“the learned vakil for the respondent, and which will be examined 


later on. i s 
In the case of Dhan Bhagat v. Ramessur (5), Phear and 


‘Ainslie JJ. adopted a view different from that taken in the cases 


mentioned above. The learned Judges appear to have held, that 
if a duly authorised vakil appears for a defendant, who is himself 
not present in Court, but does not argue the case, because he is 


“not sufficiently instructed to proceed with it, the decree passed is 
“not an exfaríe decree. No reasons for this conclusion are given 


in the judgment and the attention Qf the ea HER Judges does not 


(1) (1896) I, L. B, 23-Calo. 738. ^ 

(2) (1878) L. R. 5 I. A. 233 at 297 ; I. L. R. 9 AW 67 at 71. 

(8) (1871) 15 W. R.1148. w aem 30 W. R, 425, 
(5) (1878) 20-W; B. 


Vou. V.) . , Hott covet. 


e 
appear to have been invited to the earlier cases in this Court to 


one of which Mr. Justice Ainslie was a party. The view taken in - 


the earlier case’ (Buldeo Misser v. Ahmed Hossain) (1), was, 
however, adopted as sound in Shibendra Narain v. Kinoo Ram (2) 
in which Macdonell and Beverley JJ. held, that if when an 
appeal is called on for hearing, the pleader is present but not 
prepared to go on with the case, and the appeal is consequently 
dismissed, the dismissal is one for default within the meaning of 
section 556, Civil Procedure Code. The same view appears to have 
been assumed as well founded by Beverley and Jenkins JJ. in 
Anwar Ali v. ‘Safar Ali (3), though the view taken by them, that 
an order dismissing an appeal under these circumstances being. 
an order of dismissal for default, is not appealable, has been subse- 
quently overruled by a Full Bench of this Court in Radha Nath. 
Singh v. Chandi Charan Singh (4). It may be observed that the, 
order of dismissal which had to be considered in this last case was 
one made, because the pleader for the.appellant was not prepared 
to go on with the appeal (See p. 662 of the Report in Indian 
Law Reports, 30 Calc. 660), and this is referred to by the learned 
Judges* who constituted the Full Bench as an order of dismissal 
for default, í. e. the non-appearance of the appellant. 

The case of Rampertab Mull v. Jakeeram (5), which was 
decided by Mr. Justice Ameer Ali appears to me to support the 
position, that a dismissal under circumstances similar to those 
stated before, amounts to dismissal for default. The passage at p. 

.995 of the Report perhaps indicates, that the learned Judge had 
doubts upon the matter ; but after stating, that the plaintiff was 
present, had instructed counsel to apply for adjournment, and upon 
refusal of the application, took no further Steps, he proceeded to 
observe as follows: “It is by no means clear, that the plaintiff 
has brought himself within the provisions of section 102 of the 
Code, but having regard to the wide terms in which sections 102 
and 103, Civil Procedure Code are couched, I am not prepared to 
hold, that the applications do riot come within section 103." 
The learned Judge then proceeded to consider, whether assuming 
that the applications came within section 103, Civil Procedure 
Code, sufficient cause had been made out for the alleged non- 
appearance. He came to the: conclusion, that in thescase of three 
out of the four applications, no grounds had been established for 

+(1) (1871) 15 W. R. 143. ° (8) (1896) I. L R. 23 Cale 897. 


(2) (1886) I. L. R. 12 Cale 605 (4) (1908) I. L. R. 20 Cale 660, 
S0 (1896) I. L, R. 28 Gale, “991, 
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setting aside the order of dismissal, where as in the other case, 
sufficient cause had been made out. He, therefore, dismissed 
three of the applications, allowed the fourth application, and 
directed that the suit in -which it had been made, be re-heard. 
It appears clear, therefore, that the statement contained in the 
head note to the report of the case is not accurrate. 

The next case in this Court which requires consideration is 
that of Robert Watson and Co. v. Ambika Dasi (1). In this case, 
the pleader for the appellant asked for an adjournment. The 
application was refused ; apparently, the pleader then refused to 
argue the appeal which was consequently dismissed. The learned 
Judges held, following the decision of the Bombay High Court 
in Ramchandra v. Madhab (2), the dismissal was not under 
section 556, Civil Procedure Code, and an application for re- 
admission under section 558, Civil Procedure Code was therefore 
not maintainable. The case of Shtbendra Narain v. Kinoo Ram (3), 
was distinguished on the ground, that then the pleader had 
simply stated, that he was not prepared to go on with the case, 
and had not made an application for postponement. It may be 
observed, however, that this does not make any substantial 
difference in principle, or in the mode in which the appeal is dealt 
with. If a pleader is instructed to apply merely for adjournment, 
and upon refusal of the application, refuses to conduct the case 
on the ground that he is not prepared to do so, the position, at 
that moment becomes identical with the position in the case in 
which the pleader as soon as the case is called on, informs the 
Court that he has no instructions to proceed with it. Even if, 
therefore, it be heíd, that an appearance by counsel or pleader, 
solely for the purpose of applying for adjournment technically 
constitutes an appearance in law, such appearance would cease as 
soon as the limited purpose for which it was made, had been 
exhausted. A subsequent dismissal of the case on the ground, 
that there was no one to proceed with it, would be in substance 
as well as in form, a dismissal for default. - 

The next case in this Court which hears upon the question 
before us is that of Cookev. Eguitable Coal Co. (4), in which doubts 
were expressed as to thecorrectness of the decision in Robert Watson 
E€ Co. v. Ambtka Dast(1). The learned Chief Justice ‘held, that'where 
‘a pleader is only instructed to make an application practically for 
an adjournment, and upon refusal of that application, leaves the 

(1) 1809) 4 C. W. N 237. | 9 (1886) I. L. R. 12 Cale, 805, ` 
(2) (1891) I. L B.16 Bom 93. ` (4) (1901) 8 C. W, N. 621. 
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Court and 'takes no part in the hearing of the.case, the decree 


— passed cannot be regarded as other than an exparte decree and it 


' was pointed out, that the Full Bench case of Yonardan Dobey v. 
Ramdhone Singh (1), although not precisely in point, in principle 
points strongly in favour of this view. This decision was followed 
by me in the case of Rajkishore Roy v. Raja Ram Ranjan (2). 


The view set forth above was adopted by Mr. Justice Sale " 


in Hinga Bibee v. Munna Bibee (3, in which it was ruled that 
an appearance by counsel on the calling of a case, merely to ask 
for an adjournment, is not such an appearance in the suit as will 
render sections 102 and 103, Civil Procedure Code, inapplicable, 
if upon refusal of the application, counsel does not proceed with 
the case, because he has no instructions to do so. 

Upon a review then of the cases in this Court, there is mani- 
festly a large balance of authorities in favour of the view which 
the appellant in the case before us invites us to adopt. 

As regards the cases in the Bombay High Court, the decisions 
in Bhimacharya v. Fakirabpa (4) and Soonderlal v. Goorprasad (5) 
support the contention of the appellant, whereas Ramchandra v. 
Madhav (6) favours the view urged by the respondent. In the 
first of these cases which was that of an exparte decree against a 
defendant, the decision was based on the ground that under the 
Code, the summons issued to the defendant calls upon him to 
appear and answer the claim in person or by a pleader duly 
instructed and able to answer all material questions relating to 
the suit; where, therefore, there is a pleader physically present, 
who is not in a position to conduct the case, there is no represen- 
tation of the defendant so as to give to the suit the character of 
a defended action. This reasoning appears to me to be sound; 
but it is not’ necessary to base it on the terms of the summons 
issued to a defendant under the provisions of the Code. The 
principle applies quite as*much to a plaintiff or to a defendant, 
and when either party to a litigation is represented by a pleader, 
it is upon the assumption, that the pleader is duly instructed and 
able to answer all material questions relating to the suit. If, 
therefore, the mere physical appearance of the pleader were 

_ treated as appearance within the meaning of the Code, the policy 
of the law and the course of justice would both be defeated. 
Substantially the same view was taken by Mr. Justice Strachey 


(1) (1896) T, L. R. 28 Cale, 738. . (4) (1867) 4 Bom. H, C. a. c. j. 206. 
(2) (1905) 1 O. L. J. 762... — (5) (1898) I. L. R. 23 Bom. 414. 
(8) (1908) T. L. R. 31 Calo, 150, (6) (1891) I. L. R. 16 Bom, 23 
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in Soonderial v. Goor$rasad (1), though I would hesitate to accept 
all the observations made by the learned Judge at p. 422 of the 
Report. As regards the case of Ramchandra v. Madhav (2) in 
which the.contrary view was taken, it may be observed that one 
of the learned Judges was prepared to hold, that if a case is 


_ dismissed by reason of refusal on the part of the pleader to argue 
' the case, it might be a dismissal for default. 


As regards the Allahabad High Court, there is a large pre- 
ponderance of authorities in favour of the view urged by the 
appellant ; see Hira Dai v. Hira Lal (3), Ramtahalv. Rameshar (4), 
Shankar Dat v. Radhakrishna (5), and Lalta Prasad v. Nand 
Kishore (6). The decision of the Judicial Committee.in Radha- 
kishan v. Collector of Faunpur (7) which affirmed the decision of 
the Allahabad High Court in Shankar Dat v. Radhakrishna (5) 
àppears,to point in the same direction. Indeed, it does not 
appear to have been disputed, that the order in that case was an 
exparte one, although a pleader had appeared and informed the 
Court, that he'had no instructions to proceed with the case.’ 
In Lalta Prasad v. Nand Kishore (6), Sir Arthur Strachey, C. J. 
pointed out, that if the plaintiff appeared by pleaders who were , 
not duly instructed and able to answer all material questions 
relating ' to the suit, if they were instructed only to apply for an 
adjournment, there was in substance no appearance at al. In 
the same case, Mr. Justice Banerjee pointed out that there was 
a consensus of rulings in favour of the view, that the party 
represented by a pleader without instructions must be deemed 
not to have appeared. The decision in the case of Chiranj Lal 
v. Kundan Lal(8) purports to have been based upon its own 
special facts, and the correctness of the rule laid down in Shankar 
Dat v. Radhakrishna (5) was not called in question. I am 
unable, however, to hold that the case was correctly decided ; 
the order of dismissal showed on the face of it, that the appeal 
was not supported, and the order of dismissal was in substance 
an order of dismissal for default. 

Our attention was invited to only one case in the High 
Court of Madras, Patinhare v. Vellur (9). In this case, upon 
an appeal being called on for hearing, the pleader appeared and 
asked for an adjournment onthe ground that he had no papers 


(1) (1898) I. L. R. 23 Bom. 414. (5) (1897) LL. R. 20 AIL 195. 
(2) (1891) I. L. R. 16 Bom. 22, . — (0)'(1899) I. L. R. 22 All. 66. 

(3) (1885) I. L. R. 7 All. 538. e (7) (1900) I. L. R. 23 All. 220, 
(4) (1886) I. L. R. 8 All. 140, (8) (1898) I. L, B. 20 All. 204, 


. (9) (1902) I. L. R. 26 Mad, 267. 
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and was not prepared to argue the case. The application was 
refused, and the appeal was dismissed. Bhashyam Ayyangar and 
.Moore JJ. held that the appeal ought not to have been dismissed 
as for default, but that the Judge was bound to write a judgment 
and ought to have disposed of the áppeal; in support of this 
‘view, reliance was placed upon the case of Ramchandra v. 
‘Madhav (1). Iu my opinion, the ‘conclusion is logical, but shows 
effectively why this view ought not to be accepted. If under the 
circumstances stated, the Court holds that there is an appearance 
on the part of the appellant, the appeal has to be disposed of on 
'the merits, and I agree entirely with the observation of Sir 
Richard Couch, C. J. in Mohesh Chunder v. Thakoor Doss (a), 
as to the impropriety of considering or deciding -upon the merits 
of a case, when the Judge has no opportunity of hearing what 
the appellant has to say in support of it. 

In the Chief Court of the Punjab, it appears to be the 
settled rule, that where a counsel has instructions to apply merely 
for an adjournment, if upon refusal of the application, the case is 
not argued, there is no appearance within the meaning of the 
law ; see the decision of Sir William Clarke, C. J. in Gurdit 
Singh v. Sohan Singh (3). 

It is clear, therefore, that the current of authorities is 
.decidedly in favour of the contention urged by the appellant, 
¿which also appears to be consistent with the rule adopted in 
England. It is sufficient to refer to the decision of Fry J.in 
. Robinson v. Chadwick (4). There atthe trial, the plaintiff did 
Mot appear in person, but counsel appeared on his behalf and 
.asked for an adjournment ; the application was refused ; there- 
upon counsel for the plaintiff declined to proceed. Mr. Justice 

* ,Pry held, that he could only deal with the case as if the plaintiff 
¿had not appeared at the trial, as indeed in substance, he had not ; 
„and the learned Judge made an order. for dismissal under Rules of 
Court, 1875, Order XXXVI, Rule 19, (corresponding to Rules of 

Court, 1883, Order XXXVI Rule 32). 

Thé practice in England has been generally adopted in the 

American Courts. "Thus in Cahill v. Hilton (5), where after an 


„application by a defendant for'postponement to enable him to` 


produce a witness had been refused, counsel refused to go on with 

the trial, it was held, that the decision was exparte, and might be 
¿set aside, if sufficient ground" was established to explain the 
-- (D (1881) I. L. R. wc pom: 23. w (1904) 6 Punjab L. R. 595. 


(2) (1878) 20 W. B. 42 aem Ch. D. 878, 
; (9) (1883) 8l LN (N. Y.) 14 


257 


OIVIL, 


3907, 


Satish Chandra 
Mukerjes 


v. 
Apara Prasad 


' Mukerjee. 





` Mookerjee, J. 


THE CALOUITA LAW JOURNAL, « [Von V. 


default. Similarly, in Forster v. Gapewell (1), where the defendant 


„was present in Court, but did not hear the cause called on, it was 


held that the decision was exfarte, because there was in substance 
no appearance on behalf of the defendapt. As pointed out, 
however, in Freeman on Judgments, section 105 (Vol. I. p. 155), 
there has been considerable difference of opinion in some 
jurisdictions as to what constitutes appearance on the part of a 
litigant, and in some cases, it has even been held, that where 


* appearance has been entered on behalf of a party, he may be 


taken to be constructively present at the trial. 

Upon an examination of the authorities referred to and of 
the principle upon which they are based, I am disposed to adopt 
the view taken in the case of Cooke v. Equitable Coal Co. (2). The 
term ‘appearance’ is nowhere defined in the Code, and as pointed 
out by Benson J. in Seeley v. Evans (3), has several significations; 
the word must always be understood in reference to the particular 
subject matter to which it relates; and the purpose or end to be 
answered by the appearance has an important bearing in deter- 
mining what is sufficient to constitute appearance in a particular 
case. It seems to me that having regard to the scope of sec- 
tion 556, Civil Procedure Code, and the object to be gained by the 
attendance or appearance of the appellant on the day fixed for 
the hearing of the appeal, the mere appearance of counsel to 
make an application for adjournment ought not to be treated as 
appearance so as to oust the jurisdiction of the Court to make 
an order for re-admission under section 558, Civil Procedure 
Code, if proper cause is shewn. Upon refusal of the application 
for adjournment, if counsel declines to go on with the case, there 
is at that time no appearance on behalf of the party. Ido not feel 
much pressed by the reference made to the case in which evidence ~ 
may have been taken, and which had been partially argued; as 
pointed out by Jenkins, C. J. in Ningappa v. Gowdappa, (4) 
section 102, Civil Procedure Code, could hardly have bgen 
intended to apply to a case of this description. 

Babus Nalini Ranjan Chatterjee and Rajendra Chandra 
Chakravarti for the Appellant. : 

Babu Khetra Mohan Sen for Babu Sarat Chandra Basak for 
the Respondents. 

The judgment of the Full Bench was as follows :— 

Maclean C. J.—I entertain no doubt as to the manner in 
which the questions submitted to us ought to be answered. I 


(1) (1888) 1 Hilton N. Y. 47. (3) 808 19 Wendell. 459, 
(8) (1904) 8 C. W. N. 031. (4) (1905) 7 Bom. L. R. 361. 
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was a party to the decision in which we dealt with this question 
in the case of Cooke v. The Equitable Coal Co. (1). Nothing I 
have heard this morning induces me to resile from the view 
I then expressed. All the authorities upon the matter have been 
very carefully collected and dealt with by one of the learned 
Judges who made the present reference, and his opinion, in 
fact the opinion of both the referring Judges, is in support of 
the view I am now about to express. 

The first question is ‘“ whether an application by a counsel 
or pleader who isinstructed only to apply for an adjournment, 
which is refused, is an appearance within the meaning of the 
Code?” 

The language of section 556 is attend” and not “appear ;” 
but for present purposes I think the terms are practically synony- 
mous. I answer that question in the negative. 

The second question is “when in such circumstances an 
appeal is dismissed, whether the dismissal is one for default 
under section 556, so as to entitle the applicant to apply for 
re-admission under section 558, Civil Procedure Code.” I answer 
that question in the affirmative. G 

The last question is “ whether the case of Robert Watson & 
Co. v. Ambika Dasi (2) has been rightly decided.” XI answer that 
question in the negative. 

We must send the case back to the referring Bench with this 
expressiòn of our opinion. . 

The appellant will have the costs of this hearing before the 
Full Bench, which we assess at three gold mohurs. 

Harington J.—I agree. I do not see how a pleader can be 
said to attend on the hearing, merely because, before the hearing 
begins, he comes and asks the Court that there may be no hearing. 
The hedring does not begin till his application is disposed of. 

Brett J.—1 agree in answering the questions in the manner 
laid down by the learned Chief Justice. 

Mitra J.—I also agree. 

Geidt J.—I also agree. 

M. M. C. | ‘ 
(1) (1904) 8. O. W, N. 621. (2) (1899) 4 O. W. N. 297. 
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Before Mr. Justice Mookerjee and Mr. Fustice Holmwood. 


MARIAN-NISSA akas DOMAN BIBI 
v. ` 
RAMKALPA GORAIN AND OTHERS.* 
Oivil Procedure ode (Act XIV of 1882) Seos. 102, 103, 157, 158— Adjourned 
hearing—Default—Dismissal— Restoration. ‘ ; 

A, the plaintiff in a suit, took out processes against his Witnesses; they did 
not, however, though served, appear on the adjourned date fixed for trial. The 
pleader for the plaintiff prayed for the issue of a warrant for arrest of one of 
them, This was réfused. The pleader then intimated that he bad no further 
instructions to appear in the suit which was thereupon dismissed. 

Held, that the dismissal was not under ‘section 168, Civil Procedure Code, 
but was under section 157 read with section 102 of the Code, It was, therefore, 
competent to the plaintiff to apply under section 103, Civil Procedure Code, to 
have the order of dismissal set aside. 

Scope of sections 157 and 168, Civil Procedure Code, explained. If there 
are no materials on the record at an adjourned date of hearing, the Court ought 
to proceed under section 157, Civil Procedure Code. If, however, there are 
materials, the Court ought to proceed under section 158, Civil Procedure Code. 


Appeal by the Plaintiff. 
Application fðr restoration of a suit dismissed for default. 


The material facts and arguments appear from the judgment. 
Babus Nalint Ranjan Chatterjee and Rajendra Chandra 
Chakravarty for the Appellant. 


Babu Lalit Mohan Ghose for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee . J.—The substantial question of law, which we 
are invited to determine in this case, is whether an application 
made by the appellant in the Court below to set aside an order of 
dismissal of the suit in which he was the plaintiff, could be 
maintained under section 103 of the Civil Procedure Code. The 
action was commenced on the 22nd February, 1904. The issues 
were framed on the 14th May, 1904. After various adjournmgnts, 
the case came on for hearing on the roth March, 1905. In the 
meantime, the plaintiff had asked for,and obtained processes 
against his witnessés, but as they did not appear on the date fixed 
for trial, thé plaintiff prayed for the issue of a warrant fot arrest 
of one of them. This application was refused. The pleader for 
the plaintiff, thereypon, intimated to the Court, that he had no 
further instructions to appear in the case, and the Subordinate 


* Appeal from Original Order No. 524 of 1905, against the order of Arthur 
Goodeve, ^ District Judge, Birbhum, dated the 8rd August, 1905, 
83, Be A 


°: 
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* 
Judge accordingly dismissed the suit for want of prosecution. CUI, 
Three days later, on. the 13th March, 1905, the plaintiff made an 1907. 

: : : E n ' — - 
application for- an order to set aside the dismissal under section 103 Marian-Nisea alias 
of the Civil Procedure Code. The defendants took a preliminary ee Bibi 
objection, that the suit had been dismissed, not under section 102 Ramkalpa Gorain, | 
of the Civil Procedure Code, but under section 158, and conse- Mookerjes, J 


quently, the remedy of the'plaintif was by way of an application 
for review under section 623, and not by way of an application 
for.restoration of the suit under section 103. The District Judge- 
has given effect to this objection and dismissed the application 
without any investigation into the merits. The plaintiff has 
appealed to this Court, and on her behalf the decision of the 
Court below has been assailed on the ground that the suit was 
dismissed under section 102, read with section 157, and that the 
application was accordingly maintainable under section 103. In . 
our opinion, this contention is manifestly sound and must prevail. 
Section 102 of the Civil Procedure Code describes the 
consequence of the appearance of the defendant and non- 
àppearance of the plaintiff. Section 157 which finds a place in 
the chapter on adjournments provides, that if on any day to 
which the hearing of the suit is adjourned, the parties or any of 
them fail to appear, the Court may proceed to dispose of the suit 
in one of the modes directed in that behalf by chapter VII or 
make such other order as it.thinks fit. The effect of this section 
is to make section 102 applicable to adjourned hearing of cases j^ 
[Fonardan v. Ramdhone (1). Section 158 then provides, that if 
any ‘party toa suit to whom time has been granted fails to 
` produce his evidence or to cause the attendance of his witnesses 
or to perform any other act necessary to the further progress of 
the suit, for which time has been allowed, the .Court may; 
notwithstanding such default, procéed to decide the case forth- 
with. Itis obvious that the scope of section 157 is quite distinct 
from that of section 158. Section 158 appears to contemplate a 
case jn- which the Court has materials before it to enable it to 
proceed to a decision of the suit. As pointed out by the learned ^ 
Judges of the Allahabad High Court in Sitara Begam v. Tulshi 
Singh (2), what. section 158 provides is, that the mere fact of a 
party meking default in the performance of what he w&s directed 
to do, would not lead to the dismissal of the plaintiff's suit, if he 
was the party in default, or the decreeing of the claim against the 
defendant, if the defendant was the person who made the default ; 


(1) (1896) I. L. B, 28 Cale, 788; (2) (1901) I. L. R. 28 All. 462.. 
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Civi. the words “notwithstanding such default" clearly imply that the 

1907. Courtis to proceed with the disposal of the suit, inspite of 

NCC the default, upon such materials as are before it. Section 157, 
Marian-Nissa alias É : 

' Domaħ Bibi on the other hand, speaks of the disposal of the suit, and 


Sestius Gorain, undoubtedly includes cases in which there might not be any 


ee e T materials before the’ Court to enable it to pronounce a decision 
ec, J, ; 3 n d 
pis on the-merits, for instance, if the event contemplated in sec- 


tions 97, 98, 99 (a) and 102 happens, although if the contingency 
mentioned in section 100, cl. (4) happens, there would 
be materials before the Court, and ‘a decision on the merits; 
It is not necessary, therefore, to lay much stress upon the differ- 
ence in phraseology between sections 157 and 158, one of which 
speaks of the disposal of the suit, and the other, of the dec#ston 
of the suit. It ‘is clear, however, that the contingency contem- ' 
e plated in section 157 may happen in a case which falls within the 
letter of section 158. It may well happen, for instance, that a 
plaintiff to whom time has been granted to produce evidence not 
only fails to do so, but also fails to appear. In such a case, if 
there are no materials on the record, the appropriate procedure 
to follow would be that laid down in section 157 ; but if there are 
materials on the record, the Court ought to proceed under 
section 158 ; Vingappa v. Gowdappa (1), Badam v. Nathu Singh (2), 
though even in such a case section 157 has been held appli- 
cable, Makarajh of Vizianagaram v. Lingam (3). Thus, in the 
case before us, the plaintiff failed to cause the attendance of his 
witnesses. He appeared at the adjourned date of hearing. The 
Court -might, therefore, have proceeded under section 158 to 
decide the suit forthwith. The Court, however, did not do so and 
did not at all proceed to decide the merits of the case. Mean- 
while, the pleader for the plaintiff informed the Court that he 
had no instructions to proceed further with the suit, and with- 
drew from it. The result, therefore, was that from that moment, 
there was no appearance on hehalf of the plaintiff, and 
consequently section 102 read with section 157 became appli- 
cable. The order of the Court makes it quite clear, that the suit 
was dismissed for non-prosecution and the order was in substance, 
as it was in form, an order under section 102. It was nota : 
dismissal for want of evidence, which might ' be reganded as a 
decision on the merits, but was a dismissal for want of prose- 
cution. The plaintiff was, consequently, entitled to apply under 


(1) (1903) ? Bom L. R. 961. (2) (1902) I. L. R. 25 AN. 194. 
(8) (1902) 12 M. L. J. 478. MEM 
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section 103. The -view we take is supported by the decision of 
the Bombay High Court in Shrimant v. Smith (1). 

-On behalf of the respondent, reliance was placed upon two 
cases in the Madras High Court, decided under Act VIII of 1859 ; 
Comalammal v. Rungasawmy (2), and Rangasamy v, Sirangan (3). 
We are unable to adopt the reasoning which underlies these 
decisions, which appear to us not to recognise fully the distinction 
between the language of sections 147 and 148 of Act VIN of 1859. 
If this view were adopted, section 147 which corresponds to the 
present section 157, would become’ superfluous. As we have 
already explained, the scope-of the two sections is quite distinct, 
and there is no justification for applying section 158 to a case to 
which section 157 is more appropriately applicable. Section 157 
clearly contemplates two things, first that the original suit is 
pending, and secondly, that one or other of the parties does not 
appear. If these conditions are satisfied, the Court may dispose 
of the suit in the mode directed by Ch. VII when one or other 
of the parties does not appear, even though any of the contin- 
gencies contemplated by section 158 has happened, Reliance 
was also placed upon the cases of Mahomed Aseem-ool-lah v: Ah 
Buksh (4), and Kashi Parskad v. Debodas (5), which are both 
distinguishable on the ground, that the parties were represented 
on the adjourned date of hearing, and the suits were dismissed, 
not for default of appearance but for want of evidence. Refer- 
ence was also made to the cases of Ramaya v. Rangaya (6), and 
Alwar v. Seshammal (7), neither of which, however, lends any 
support to the contention of the respondents. In the first case, 
a suit was adjourned on the application of the defendant, and on 
` the day to which the case was adjourned, the plaintiff was 
absent and the suit was dismissed ; ; it was held that the dismissal 
"must be treated as one made under section 102 read with 
Section 157, and not under section 158. In the second case, a 
Suit was adjourned on the joint application of the plaintiff and 
the.defendant, and on the date to which the hearing has been 
adjourned, as neither party appeared, the suit was dismissed. It 
was held, that the order of dismissal was ünder section 98, read 
with section 157, and not under section 158, hecause if the 
latter" section applied, the Court would be bound to decide the 
case which it did not. These cases, therefore, so far as they go, 


(1) (1895) L L. R. 30 on. 78. ° e (1873) à AlL HO. 74, 

(3) (1803) 4 Mad, H. ©. 58: - - (5 y “(1875) 7 All, H. O. 77. 

(3) (1889) 4 Mad, H, O, 254. (6) (1883) L L, B, 7 Mad, 41. 
(7) (1887) I, L. B, 10 Mad, 270. 
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' 
rather tend to support the contention of the appellant. We may 
further point out, that an examination of the order sheet in the 
present case shows, that on the previous occasion time had not 
been granted to the plaintiff expressly for the purpose of causing 
the attendance of her witnesses; the adjournment ,which was 
granted, was rather an adjournment by the Court in order to give 
effect to the processes which it thought fit to issue to compel the 
attendance of the witnesses; to such a case, section 158 could 
have no possible application; see Pearee Mohan v. Shama 
Churan (1). On these grounds, we must hold that the order of 
dismissal of the suit was one made not under section 158, but 
under section 102 read with section 157, and that, consequently, 
the application for restoration made by the plaintiff was maintain- 
able under section 103. 

The result, therefore, is that this appeal must bezallowed, the 
order of the District. Judge reversed, and the case remitted to 


him for consideration of the application, presented by the plaintiff 


on the merits. The appellant is entitled to the costs in this Court. 
We assess the hearing fee at two gold mohurs. The;costsin the 
lojer Court will abide the result. 


` 


M. M. C. Appeal allowed. 
(1) (1872) 19 W. R, 84, 


Before Mr. Fustice White and Mr. Justice Mitter, 
SOOHARAM BARMA AND OTHERS. 


v. 


DOORGA CHARAN DAS AND OTHERS. * 


Revenue Sale Law (Act XI of 1869), section 37—Purchaser of entire estate— 
Transferee from purchaser—Annulment, of under-tenuros— Entire lands | 
covered by under-tenure—Taluga Potta. s 


The rights acquired by the purchaser ‘of an entire estate at a sale for 
default of payment of revenue can be transferred and the transferee can avoid 
an under-tenure created before the sale, when the transfer is by a taluga potta 


conferring upon the transferee the right to immediate possession of the lahds 
comprised in the potta. 


' Koylask Chunder v. Jubur Ali (1) followed. 
Where the lands held by the under tenants inolude lands not claimed by 
-the purchaser, gnd they hold the entire lands under one potta, theire entire 


* Bpeoial Appeal No. 2398 of 1876 against a decision of the lst Bubordia- 


‘ate Judgo of Chittagong, dated 10th August 
of Rangome, dated Sth March 18/5. — Se that of Cho Male 


(1) (1874) 23 W, R. 29, 
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holding forms an indivisible tenure which cannot be annulled in respect of a 
portion only of the lands comprised in the potta. 

Appeal by the Plaintiff. 

‘Suit to set aside an under-tenure. 

Babu' Akhil Chunder Sen for the Appellants. 

Babu Bama Charan Banerji for the Respondents. 

The facts and arguments appear from the judgment of the 
Court which was delivered by 

White J.—The special appellant (the -— below) being 
the grantee from defendant No. 2 of a taluga potta relating to 
36 dags of land which formed part of an entire meha/ purchased 
by him at an auction sale for arrears of revenue held under Act 
XI of 1859, has sued the respondents (who are the principal 
-defendants) along with others to set aside a ‘aluga potta 
granted to him, as the plaintiff alleged, in respect of the same 
lands by some former proprietors, and to recover possession of 
the lands. 

The answer of the piae was that they only held 
Io dags out of the 36 comprised in plaintiff's forta and that as 
regards these 10 dags they hold the same under a right of 
occupancy. They also pleaded in effect that the taluga potta, 
in which they are interested and which the plaintiff seeks to set 
aside comprised not only the 10 dags but also other lands of the 
zemindary which are not claimed. by the plaintiff nor contained 
in his /a/uga potta. The respondents, consequently, denied the 
right of the plaintiff either ‘to set aside their ta/uga potta or to 
recover possession from them of any Po of the lands which 
they hold. 

The first Court gave a decree in favour of the plaintiff. but 

the second Court reversed that decree on the ground that the 
plaintiff could not, as grantee of a taluga potta from defendant 
No. 2, cancel or annul any. under-tenure which had been in 
existence prior to the purchase of the meka/ by that defendant. 
* The Subordinate Judge appears to have considered that the 
right to cancel or annul an under-tenure under section 37, Act XI 
of 1859, was a right personal to defendant No. 2 and could not 
be exercised by a transferee from him. 

“In that the Judge was wrong. It has been'decided by this 
Court in Koylash Chunder v. Jubur Ah (1) that the rights 
acquired by a purchaser "of .an entire estate at a sale for 
the default of payment of revenue can be trarisferred and that 
Be octets (I) (1874) 22 W. R. 29. 
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- the- transferee can avoid an under-tenure created before: the 
sale. In that case the transfer was by a putnee potta of a portion 
of the lands of the estate. But the doctrine equally applies to 
a taluga potta, such as the plaintiff has and which confers 'upon 
him the right to the immediate possession of the lands comprised 
in the potta. 

As the law of limitation now in force prescribes a period of 
12 years for the setting aside of an under-tenure-by a purchaser 
at a Government revenue sale, the doctrine that he must enforce 
his right within a reasonable time from the date of his purchase, is 

"probably no longer in force, but however that may be, we think 

that the present suit has been brought within such reasonable 
time. : 

Being, therefore, of opinion that the lower- Ropki Court's 
decree cannot. stand, it is necessary to remand the case for a 
retrial on the merits and in so doing, we will direct the attention 
of the Court to the points on which the decision of the suit 

- must turn. 

- Neither of the lower Courts appear to have dealt satisfac- 

-torily -with the case of the principal defendants. It appears to 
us that.if their statement is correct that they hold only 10 of the 

-dags claimed by the plaintiff, and that those dags together with 

-other lánds not claimed by-the plaintiff or comprised in his lease 

rare held by them under one taluga potta, the plaintiff cannot set 
aside the fofía or recover possession of the lands which he 

‘claims, and this too wholly irrespective of the other questions 
«raised in the suit ; for the holding of the respondents under their 
taluga botta constitute a single and indivisible tenure, and as such 
cannot be annulled or set aside in respect of a portion only of 
‘the lands contained in the foa. The tenure, if sought to be set 
aside, must be set aside in fofo and as to all the lands belonging 
toit and this can only be done either by the purchaser of the 
entire mehal or by some person to whom he has transferred 
either the whole zzeAa/ or all these lands of the mekal which 
are included in the taluga potta of the respondents. 

It will be necessary therefore for the lower Appellate Court 
in the first place to determine whether the principal defendants 
hóld under their taluga potta other lands besides those which are 
comprised in the plaintiff's potta. If this question is found in 
the affirmative, then for the reasan we have stated, the suit must 
he dismissed. But if the question is found in the negative, the 
lower Appellate Court will then have to consider whether the 
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principal. defendants have ‘a’ right of occupancy in such of the 
‘lands claimed by the plaintiff as they are in possession of or in any 
of such lands. If it is found: that the defendants have such a 
right in'all the lands, then also the suit will fail in as much as the 
holding is protected by the proviso at the end of section 37 of 
the Act. But.if it is found that the defendants have no such right 
in any of the lands which are comprised in the plaintiff's potta 
-and- are also held by them or only in a portion of such lands, 
then.the suit must: be decided in favour of the plaintiff either 
wholly or to the extent of the lands in which the defendants fail 
to prove a right of occupancy. 

We accordingly set aside the decree of the lower Appellate 
Court and remand the case to that Court for retrial with refer- 
ence to the above remarks. 

Costs will abide the result. 


N. K. B. Appeal allowed ; case remanded. 





` Before Mr. Justice Macpherson and Mr. Justice Stevens. 
RAM SANKAR BHADURI 


v. 
JNANADA SUNDARI DEBYA AND oTHERS* 


Co-owners—Some co-owner taking khas possession —Share Qf rent—Disposses- 
sion— Damages. 


Where one co-owner takes exclusivo possession of land which has been 
through a tenant in the possession of all the co-sharers and had been yielding 
profits in the shape of rent to all of them, such co-sharer must compensate his 
other co-sharers for the loss of their share of the rents, 

Watson § Co. v. Ram Ohand Dutt (1) explained. 

Appeal by the Plaintiff. 
Suit for khas possession and for mesne profits. 
The facts and arguments appear from the judgment. 

Dr. Rash Behary Ghosh and Babu Joy Gopal Ghosha for the 
Appellant. 


Babus Sreenath Dass and Baikuntha Nath Das for the 
Respondents, 
The following judgment was delivered : 
Macpherson J.—The -plaintiff and the defendafts are co- 
owners of a taluk in which the plaintiff has a 14 anna and the 


* Appeal from Appellato Decree No. 119 of 1898 against the decision of 
R. H. Anderson Esq., District Judge of Mythensingh, dated the 18th September 
1897 modifying the decree of Babu Hara Gobind Mukherji, Subordinate Judge 
of that district, dated the 30th April 1896. 


(1) (1890)1, L. R. 18 Cale. 10 ; L. R, I7 I A. 110. 


C. A. V. 


Orv 
1878 
— 
Sooharam Barma 
t. 
Doorga Charan Das, 


White, J. 


—— 
March, 20. 
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defendants a 2 anna share. The plaintif alleging that the defen- 
dants had dispossessed him of the land described in the 2nd 
schedule to the plaint and which is saidto be part of the joint land 
of the taluk asked to be put in khas possession of his share of it 
and for mesne profits. The first Court gave the plaintiff a decree 
for joint khas possession and mesne profits of all the land except 
plots 3 and 4 of the second schedule which were not proved to be © 
in the defendants, possession and as to which the plaintiff was 
found to have no cause of action against them. The defendants 
appealed and the District Judge upheld the decree as regards 
plot No. 1 ofthe second schedule on the ground that the plain- 
tiff's title to this plot had been denied and reversed it as regards 


-.the other land. He held that plot No. 6 of the second schedule 


did not appertain to the joint a/u and that the plaintiff had 
made out no case for relief as regards the land of schedule 1 and 


,plots:2 and 5 of the second schedule, although they did appertain 


to the first faluk. No objection has been taken to his decision 
in so far as it relates to plot No. 6, but it is contended for the 
plaintiff, appellant, that on the facts as found the decree of the 
first Court should be restored as regards the other land. 

The facts found are these. The land of schedule 1 was in 
the possession of a tenant Pokai and the land of schedule 2 was 


-in the possession of another tenant Birlal. These tenants appa- 


rently paid rent to all the proprietors but they afterwards deserted 
their holdings and the defendants took possession of the land 


"(plots 3 and 4 excepted) to the exclusion of the plaintiff. This is 


the act of dispossession complained ofin the plaint which sets 
out that the defendants refused to allow the plaintiff to take khas 
possession of his 14 anna share of the land. It is not clear, how 
ever, how without a division of the land any of the co-sharers 
could take khas possession of their respective shares. The District 
Judge did not consider that this amounted to an actual disposses- 
sion such as would entitle the plaintiff to the relief asked for. 
He says the defendants took possession peacefully as to Shares 
with the plaintiff and without any denial of the title of the plain- 
tiff and that the only remedy which the plaintiff had is in a suit 
for partition. Watson & Co. v. Ram Chand Dutt (1) is an autho- 
rity for this that the mere fact that one of several co-sharers holds ' 
possession of a part of the joint land to the exclusion of the othér 
share-holders, but without any denial of their title, is not in itself 
sufficient to jüstify a decree in favour of the other co-sharers for 
(1) (1890) I. Ix B 18 Calo. 10 ; L. R. 17 I. A. 110. i 


i 
/ 
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e 
joint possession or for an injunction restraining the cultiyation of 


the land, but that those co-sharers may be entitled to compen- 
sation for the exclusive use of the land. We must accept the 
finding of the District Judge that the possession of the defendants 
was not adverse to the plaintiff, although they did in answer to 
the present claim set up a plea of limitation for which there 
appears to have been no foundation. The fact remains, however, 
that they took exclusive possession of land which had been 
through a tenant in the possession of all the co-sharers and had 
been yielding profit in the shape of rent to all of them. In so 
doing they deprived the plaintiff of the share of the profit which 
he had been getting and was entitled to get from the land and 
must compensate him for the loss suffered. 

It cannot be said that the defendants as co-sharers are in 
wrongful possession and the fair measure of the compensation is, 
we think, the share of the rent which the plaintiff might have 


received for the land when it was vacated by the tenant. The 


result is that the decree of the District Judge will stand in so 
far as it relates to plots 1 and 6 of schedule 2. It will be 


reversed as regards the land of schedule x and plots 2 and 5 of. 
schedule 2 and in so far as it deals with the question of costs.. 


The plaintiff will get from the defendants compensation for his 
exclusion from the land last mentioned and the case must go 
back in order that the amount of the compensation may be 
determined. Asthe appeal only partially succeeds we make no 
order as to costs in this Court. The lower Appellate Court will 
deal with the question of costs in the first Court and in the 
lower Appellate Court, when making the final order in the case. 


N. K. B, Decree modified. 
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o Before Mr. Justice Mookerjee and Mr. Justice Holmwood. B 
l JAGAT TARINI DASI. l 


v. - SUR OUR NT 


NABAGOPAL CHAKI AND ANOTHER.* -: - 


Receiver, appointment of — Receiver, if may sue in his own name—Civil Proce- 
dure Code (Act XIV of 1882), Seos. 503, 505— District. Judge, sanction of, 
to the appointment—Sanction, subsequently obtained, if validates proceed- 
ings oommenced—Tender of arrears of rent due—Tender, when legal and 
valid, effect of—Cheque, tender by, if proper~Wairer—Current ooin— 
Interest, if chargeable after tender and before deposit in Court—Bongal 

- ‘Tenancy Act (VIII of 1885), Seos. 56, 61—Daposit, effect of —Indian 

L. . Coinage Act (XXIII of 1870)—Indian Paper Currency Act (XX of 

1888 )—1Indian Coinage and Paper Currency Act ( XXII of 1899),- -- -- - 


i^ The order of appointment of a receiver can be made by a Subordinate 
Judge only after he has been authorised to do so by the District Judge. -The 


question whether the appointment is invalidated, if it is made by the Subordinaté . 


Judge without the previous sanction of the District Judge, but is subsequently 
approved by him, is a question rather of power than of jurisdiction of the 
Court, . 


It is not essential, in all caaes, where a power may bo exercised with the 
assent of a third person, that such assent must be given before the execution ; 
there may be a ratification by subsequent consent. : 


Offen v. Harman (Y), Rendall v. Blair (2), Nawab Muhammad Azmat Ali 
v. Lalli Bogum (8) and Alimuddin Khan v. Hira Lall (4) referred to, 


There may be cases in which the nature and object of the “power and the 
surrounding circumstances point to a previous consent as essential, in which 
event the consent must be obtained before the execution and subsequent 
consent is insufficient. 


Greenham v. Gibbeson (5), Bateman v. Davis (6), Baohohu Singh v. Seore- 
tary of State (T) and Gopal Dei v. Kanno Dei (8) referred to. " 


Where the order for the appointment of a recelver was made by a Bubor- 
dinate Judge and the nomination was subsequently approved by the District 
Judge, the requirements of the law were substantially complied with, and what- 
ever defect there was in th» form of the proceeding, it was remedied by the 
subsequent order of the Subordinate Judge, although it was made after the 
institution of the suit in which the question of the validity of the appointment 
was raised. 


* Appeal from Appellate Decree No. 2644 of 1901, against a decree of 
E. G. Drake-Brockman, Esq., District Judge of 24-Pergunnahs dated the 
15th August 1904, confirming that of Babu Bhagabati Oharan Mitra, Sab-Judge 
of Alipur, dated the 31st March 1903. 


(1) (1859) 1 DeG, F & J. 953. 2) (1890) 45 Oh. D. 189. 
i (3) (1881) L. R. 9 I, A. 8 ;°L L. B. 8 Calo, 422, 
4) (1895) I. L. B. 23 Calc. 87. ° (5) (1831) 10 Bing. 363 ; 88 R. R. 458. 
& (1818) 3 Madd. 98; 18 R. R. 200. (7) (1902) I. L. R. 26 All. 187. 
(8) (1903) I, L. B; 26 All, 162, 


Vou. V], Hier cov&àr. 


JBenode Bohary v, Raj Narain (1) distinguished. 


Hara Kumar v. Safitulla (2) and Pudmanand Singh v. Anant Lal Miner (3). 


referred to, 

Bedtion 503 of the Code of Civil Procedure authorises the Court to grant 
to the receiver all such powers ns to bringing aud defending suits as the owner 
himself has, When an appointment has been made under that section, and full 
powers are granted to the receiver, powers are conferred upon the receiver to 
bring and maintain suits in his own name, always supposing that the ownership 
of the property is completely represented in the suit in which the receiver is 
appointed, 

Fink v. Moharaj Bahadur Singh (4) referred to. 

It is competent to a Court to authorise a receiver to sueín his own name, 
and a receiver who is authorised to sue, though not expressly in his own name, 
may do so by virtue of his appointment with full powers under section 503, 
Civil Procedure Code, 

Oriental Bank v. Gobinloll Seal (5) referred to. 

/ Rim Loohun v, Hogg (0), Juggunnath Porshad v. Hogg (T), Wilkinaon v, 
Gangadhar (8) and In re Sacker (9) distinguished. : 

Shuamugam v. Aloidin (10), Gopalasami v. Sankara (11), Sundaram Y. 
Sankara (12), Drobomoyi v. Davis (13 Hari Dass v. Macgregor (14) and 
Fink v. Buldeo Dass (15) referred to. 

A tender to be valid, must be made in the current coin of the realm. 

- Wade's ease (16). Polglass v. Oliver (17) and Know v Leo (18) referred to, 

Under the Indian Coinage Act (XXIII of 1870), the Indian Paper Ourrency 
Act (XX of 1882) and the Indian Ooinage and Paper Currency Act (XXI of 
1899), legal tender includes coins and currency notes, and a tender by a cheque 
ig not a legal tender. 

When a tender is actually made, but in a currenoy different from that 
required by the law, for instance by a cheque on a banker, the objection to the 
form of the tender may be expressly or impliedly waived by the creditor, and 
he willbe deemed to have waived the objection, if he rejects the tender on the 
ground of the insufficiency in amount, or on some other ground, without making 
any objection to the legality of the tender in point of quality. 

~ Polglass v. Oliver (17), Jones v. Arthur (19), Ball v. Stanley (20), Caine v. 
Coulton (21), Ward v. Smith (22), Bolye Chand v. Moulard (23) referred to. 

A tender is not vitiated, because a receipt is asked, x 

Jones v. Arthur (19) and Richardson v. Jackson (24) referred to. 


1) (1903) I. L, R. 3 30 Gale, 699. — (10) (1884) I, L. R. 8 Mad. 229, 

(8) (1903) 2 O. D. J. 7 (11) (1885) I L. R 8 Mad. 418 

(3) (1906) 4 C L J. ai. (12) (1886, I. L. B. 9 Mad. 834. 

(4) (1898) I. L. R, 25 Calo. 642. (13) (1887) I. L. R. 14 Calc. $23. 

(5) (1884) T L. B 10 Calo. 713 (783) (14) (1891) T, T. R. 18 Oale. 477. 

(6) 1868) 10 W. R.4 (15) (1899) I. L R. 26 Gale. 715. 

(7) (1869) 12 W. R. 117. (10) (1801) 5 Co. Rep, 1142, 

(8) (1871) 6 B. L. R. 486. dn (1881) 2 Cr. & Jes. 16 ; 37 R. R. 623. 
(9) (1888) 22 Q. B. D. 179. 18) (18701 12 Wallace (U. 8.) 457. 


(19) (1840) 8 Dowl. 442; 59 R R. 833 
(20) (1838) 5 Yerger 199 ; 98 Am. Dec. 268 
(21) (1868) 1H & C 764. (22) (1868) 7 Wallace (U. B.) 447, 
(23) (1878) L L. R. 4 Cale 572, 
(24) (1841) 8 M & W 298, 
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CIVIL. Although a tender does not extinguish the indebtedness, a valid tender, 
1907: y which is kept good, stops the running of interest after the tender. This epuap. 
applies to tenders by tenants to landlords. 
e Gyles v. Hall (1), Wallace v. MoCoxnell (2) and Bissell v. Hayward (3) 
Nabagopal Cháki; referred to, 
SS Ranjit Singha v. Bhagabutty Charan (4) explained and distinguished. 
Buta v. Municipal Committee of Lahore (5) referred to. 
: The statutory provision for deposit of rent, under section 61 of the Bengal 
Tenancy Act, does not take away the effect of a tender vàlidly made and, 
kept good. ! 
_ Satyabadi v. Mussamut Hirabati (8) T to, 
Appeal by the Defendant. 
- Suit for arrears of rent. . 
The facts of the case appear fully from the judgment. 
Drs. Rash Behary Ghose, Sarat Chandra Banerjee and: Babu 
Narendra Chandra Bose for the Appellant. 
Babus Dwarka Nath Chakravart and Joy Gopal Ghosha for 
the Respondent. 
` The following judgment was delivered by 


Jagat Tarini Dasi” 


Mookerjee J.—The appellant before this Court, the executrix 
to the estate of the late Sir Romesh Chunder Mitter, was sued in 
the Court below by the respondent, the receiver to the estate of. 
the late Mohini Mohan Roy, for arrears of rent of a taluk: The- 
claim related to two instalments of the rent for 1309 and interest 
upon the řent for 1307 which had been previously tendered, 
and, upon refusal, deposited in Court. The claim was resisted ` 
substantially upon three grounds, namely, frsż that the plaintiff 
had not been validly appointed receiver at the time he com- 
menced the action, secondly, that even if validly appointed 
receiver, he was not competent tosuein his own name, but should 

` have brought the action in the name of the persons interested in 
the estate,.and thirdly, that no interest could be claimed in 
respect of the rent for 1307, which had been validly tendered 
and improperly refused. It may be mentioned that although tbe 
title of tlie receiver to sue was questioned, the amount claimed as 
rent and cesses ir respect of the two instalments of 1309 was 
deposited in Court along with the written statement. The 
objections taken on behalf of the defendant were over-ruléd by 
the Subordinate Judge, and he decreed the claim in full. Upon 
appeal, the decision was affirmed by the District Judge. The 
(1) (1728) 2 É Wms: 378. (4) (1800) 7 O. W. N 720. P, 


(2) (1839) 18 Peters (U B.) 136. (6) (1902) I. L. B. 29 Calc. 854 (862, 870.) 
a (8) (1877) 6 Otto (U. 8.) 580. (6) (1997) 5 C. L. J. 192. 
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defendant ‘has appealed to this Court, and on her behalf the 

decree of the District Judge has been assailed on the three 

_ grounds we have already specified, : 

As regards the first ground, which raises the question of the 
validity of the appointment of the plaintiff as receiver, the facts 
appear to be as follows. Upon the death of Mohini Mohan Roy, 
his estate vested in his four sons, of whom Peari Mohan Roy 
brought a suit for partition. On the 6th March, 1902, Ram Gopal 
Chaki was appointéd receiver of the whole estate which formed 
the subject matter of the partition, suit. On the 25th October, 
1902, Ram Gopal applied for leave of absence for two months, 
and prayed that his son Naba Gopal might be appointed to 

- officiate as receiver during his absence.. On the 26th October, the 
Subordinate Judge, in whose Court the partition suit was pend- 
ing, appointed Naba Gopal to act as receiver.during the absence 
of his father or until further orders. On the 29th October, the 

.Subordinate Judge recorded a note that since the order of the 
26th October had been made, he had seen the District Judge and 
obtained his sanction to the arrangement. On the 3rd Novem- 
ber, the District Judge recorded an order in which he approved 
of the arrangement and stated that as Ram Gopal had died on 
the rst November, the Subordinate Judge should take steps to 
fill up the vacanty permanently. On the 8th November, the 
Subordinate Judge ordered that Nabagopal was to exercise the 
full powers of a receiver till a permanent receiver was appointed. 
Subsequently  Nabagopal was appointed receiver with the 
sanction of the District Judge, and was called upon to furnish 
fresh security, which he did on the 16th December, 1902. The 
present action was commenced by: Nabagopal ‘on the 4th 
November, ‘1902. Upon these facts, it is argued by the learned 
vakil for the appellant, that on the date of the institution of the 
suit, the receiver had no'authority to act, because, the order of 
the. 26th October, under which he was appointed by the 
Subordinate Judge, is of no avail, as the order was made without 
tfe previous sanction of the District Judge, and the order of the 
8th November made with the sanction of the District Judge is 
equally of.no avail, as it was made after the commencement of 
this „suit, and, could not validate its institution by retrospective 
operation. In our opinion, this contention ought not to prevail. 
Section 503, Civil Procedure Code, authorises a Court to appoint 

 areceiver under certain circumstances ; section 505, Civil Procedure 
Code,’ limits the exercise of such power only.by High Courts and 


—M 
Jagat Tarini Dasi- 
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District Courts, ‘and then specifies the procedure to be followed 
if the Judge of a Court, subordinate to a District Court considers 
it expedient that a receiver should be appointed in a suit pending 
before him. As explained in the case of Birajan Kooer vs Rat 
Churn (1), the first thing the Subordinate Judge is to do, is to 
nominate the person whom he considers fit for the appointment 
and submit the name to the District Judge. The District Judge, 
then, either approves and authorises the appointment or makes 
such other order as he thinks fit, which practically gives him full 
control over the matter of the appointment of the receiver. If 
the District Judge authorises the appointment, the Subordinate 
Judge then appoints the receiver. Strictly speaking, therefore, the 
order of appointment can be made by the Subordinate Judge, 
only after he has been authorised to do so by the District Judge. 
The question, however, remains, whether the appointment is 
invalidated, if it is made by the Subordinate Judge without the 
previóus sanction of the District Judge, but is subsequently. 
approved by him. This question, it is to be observed is rather 
one of power than of jurisdiction of the Court. The Court has 
undoubted jurisdiction over the subject matter of the litigation ; 
the question is whether the Court has power to take the subject 
matter into its custody. Under our Code, that power can be .. 
exercised by High Courts and District Courts; it can also. be 
exercised by a subordinate Court, if authorised to do so ina 
particular instance, by the District Court. If the power is exer- 
cised without previous authorisation, which, however, is subse- 
quently obtained, is the exercise of the power necessarily bad? 
It is well settled, that it is not essential in all cases where a 
power may be exercised with the assent of a third person, that 
such assent must be gíven before the executíon ; there may be 
a ratification by subsequent consent. As an illustration of a case 
in which ratification has been held sufficient to validate the 
execution of a power, reference may be made to Offen v. Har- 
man (2). It is not denied that there may be cases, in which the 
nature and object of the power and the surrounding circumstances 
point to a previous consent as essential, in which event the consent 
must be obtained before the execution, and subsequent consent 
is insufficiente [Greenham v. Gibbeson (3), Bateman v. Davis (4)]. 
The same distinction has heen observed with regard to the 
institution of suits. Thus, for instance, it was held by the 


(1), (1881) 1. L R.7 Cale. 719. .. (8) (1834) 10 Bing 863 ; 88 R. R. 458. 
12) (1859) 1 DeG. F & J. 258. ^ (4) (1818) 8 Madd. 98 18 R R. 300. 
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- Judicial Committee in Nawab Muhammad Asmat Ali v. Lalli 


Begum (1), that a suit relating to a grant of property within the 
meaning of the Pensions Act, 1861, need not be dismissed, 
becausesno certificate had been obtained before the commence- 


. ment thereof, but that the suit might be suspended upon an 


objection that no certifcate had been obtained, and might 
proceed when the certificate had been obtaiued and delivered 
to the Court. A similar principle was adopted by a Full Bench 
of this Court with regard to section 78 of the Land Registration 
Act in Alimuddin Khan v. Hira Lall(2). The same principle 


“was applied by the Court of Appeal in Rendall v. Blair (3), in 


which it was held, that where the consent of the Charity Com- 


‘missioners was necessary for the institution of a suit, it was not 


obligatory upon the Court to dismiss a suit instituted without 
Such consent, but that the suit might be stayed to enable the 
plaintiff to secure the consent, which, as a matter of duty, ought 
to ;have been obtained in the first instance, but is, as a matter of 


fact, obtained at last. On the other hand, in Bachchu Singh v.. 


Secretary of State (4) and Gopal Dei v. Kanno Det (5), it was 
‘held that in cases under sections 424 and 539 respectively of the 


. Civil Procedure Code, the provisions of the law as to notice and 


consent must be strictly complied with before the commencement 
of the action. We are brought back, therefore, to the question, 
whether there is any thing to indicate in sections 503 and sos, 
Civil Procedure Code, that the authorisation of the District 
Judge, must be obtained before the order is made, with the 


. penalty that if it is not so obtained, a ratification by subsequent 


consent is ineffectual. We cannot find any such indication, nor 
has-any been suggested by the learned vakil for the appellant. 
We must consequently hold' that, in a case like the present, 
where the order was made for appointment of a receiver by a 
Subordinate Judge, and the nomination was subsequently 
approved by the District Judge, the requirements of the law 
were substantially complied with, and that, whatever defect, 
there was in the form of the proceeding, it was remedied by 
the subsequent order of the Subordinate Judge, although it was 
made after the institution of the present suit.’ This view mili- 
tates inno way against the decision of this Courtein Benode 
Behary v. Raj Narain (6) upon which reliance was placed by 
the learned vakil for the appellant. In that case, the order by 
(1) (1881) L.R. 9 LA. 8; LL.R. 8 Cale.422. (4) (1902) I L. R. 25 All, 187. 


(2) -(1895) IL. B, 28 Calo. 87. 3 (5) (1908, I. L. R. 26 AN. 162. 
(8) (1800) 45 Oh, D. 190. (6) (1003) L. L. R. 80 Celo. agp, 
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ien which the receiver was appointed, by an error referred to .a 
1907. property other than the one for which he was intended to be 
Tori appointed, and it was held, that if the order was amended, it 


Jagat Tarini Dasi 
could: operate only as a new order, taking effect only from the 
Nabagopal Chaki. P y ; g Yi 


EI. date on which the : amended order was made, and could not con- | 

Moekene ae sequently operate as the basis of authority for a suit previously 

instituted. It may further be observed, that there can be no 

dispute, that on the 8th November, 1902, a valid order for 

appointment was made, and even if the suit be assumed to have 

been commenced on that date, no portion of the claim would be 

barred by limitation. There is consequently no substance in 

: the objection of the appellant, in view of the principle adopted 

*. by this Court in the cases of Harakumar v. Safatulla (1) and 

Pudmanand Singh v. Anant Lal Misser (2). It was further 

suggested by the learned vakil for the appellant, that the whole 

of the proceedings relating to the appointment of Nobogopal as 

- receiver was bad, as the Code does not recognise the appointment 

..of acting or temporary receivers. It is needless, however, to 

.examine this point in detail as in the events which actually 

‘happened, Nabagopal was subsequently confirmed as receiver. 

"The first point taken on behalf of the appellant cannot conse- 
:quently be sustained. 

The second ground taken on behalf of the appellant, - raises 
the question, whether or notit is competent to the receiver to 
sue in his own name. The receiver in the present case was 
appointed with full powers under section 503 of the Civil Proce- 
dure Code [See Sch. IV, No. 168]. Now section 503 authorises the 
. Court to grant to the receiver all such powers as to bringing and ` 
. defending suits as the owner himself has. When an appointment 
„has been made under that section and full powers granted to the 
receiver, we are disposed to agree with Mr. Justice Peter 
O'kinealy in the view taken by hinf, in Pink v. Maharaj Bahadur 
Singh (3), that power is conferred upon the receiver to bring and 
maintain suits in his own name, always supposing that the owner- 
ship of the property is completely represented in the suit in 
which the receiver is appointed. We are also disposed to agree 
.with Mr. Justice Wilson in the view indicated by him in the cage 
of Oriental Bank v. Gobinloll Seal (4), that it is competent to a 
Court to authorise a receiver to sue in his own name. It was 
argued, however, by the learned vakil for the appellant, that a 


(1) (1905) 2 O. L. J. 70. Br (1808) I. L. R. 25 Cale, 692. 
(2 (1906) 4 e L. J: 22. (4) (1884) I. D.. R, 10- Cale, 718 at P: 783. 
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receiver, by virtue of his appointment, acquires no interest in the 


subject matter of the litigation, and that consequently he ought 


not to be allowed to maintain a suit in his own name. In support 
of this proposition, reliance was placed üpoh the cases of Ram 
Lochun v, Hoge (1), 9uggunnath Pershad v. Hogg (2), Wilkinson v. 
Gangadhar (3) and Zn re Sacker (4). In the first of these cases, 
Ram Lochun v. Hogg (1), it was held, that the receiver, as Such 
had no title as of right to the immediate possession of the pro- 
perty in suit and could not, therefore, maintain the action. In 
the second case, Juggunnath Pershad ~v. Hogg (2), it was ruled, 
that where a receiver had obtained permission to bring a suit on 


-behalf of the parties interested in the,estate, but brought the 


suit in his own name, the frame of the suit was erroneous, though 
the error was one of form only. It was pointed out that as the 
receiver had full power to institute the suit, he fully represented 
persons beneficially interested in the property, who were bound 
to allow the receiver to use their names for the purposes of the 
suit, and indeed, no consent on their part was required. In the 


third case, Wilkinson v. Gangadhar Sirkar (5), Mr. Justice Phear 


ruled that the receiver in a suit, is nothing more than the hand 
of the Court for the purpose of holding the property of the 
litigants, whenever it is necessary that it should be kept in the 
custody of the Court, in order to preserve the subject matter of 
the suit pendente lite ; the possession of the receiver is simply the 
possession of the Court, and as he has no personal.rights in the 
property, he is not competent to maintain an action for specific 
performance of a contract for sale of a portion of the property in 
suit: It will be observed that, in all these cases, the appointment 
of the receiver was made on the Original Side of this Court in 
accordance with the practice which existed before section 503 of 
the Civil Procedure Code was enacted. We do not think, that 
these cases can be regarded as laying down a hard and fast rule 
that, in no case, can a receiver who is authorised by the Court 
which appointed him to bring'suits just as the owner could do, 
sue in his own name. The case of Ju re Sacker (4), to which 
reference was made, is an authority for the proposition, that a 


receivem is not a creditor within the meaning of secti8n 6 of the 


Bankruptcy Act, 1883, and is consequently not entitled to 
present a Bankruptcy petition under that section. No doubt, 


(1) (1868) 10 W. R. 430. (4) (1888) 23 Bork . 179. 
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there are observations in the judgment of Lord Esher, M. R. 
which lend some support to the contention of the appellant. 
The Master of the Rolls observed, that the receiver was not a 
trustee, and could not sue for the sum claimed, in his own name, 
either at law or in equity, but he conceded, that he could sue for 
it in his own name by the authority of the Court. Lord Justice 
Fry*held that, in exceptional cases, a receiver could bring an 
action in his own name, and gave as an illustration, the case in 
which a receiver, possessed of chattels as a receiver, might 
maintain an action in his own name as against a pers n who 
unlawfully detained them from him. It may also be observed that 
in the case of Jn re Macoun (1), the Court of Appeal treated the 
observations of Lord Esher as obser, and considered the case as 
merely laying down, that a receiver who cannot sue, cannot by 
himself be a good petitioning creditor. The case of Jn re Sacker (2), 
therefore, cannot be regarded as an authority in support of the 
broad proposition that a receiver can never sue in his own name j 
and in Ausey v. London Electric Supply Corporation (3), where a 


receiver in possession of an hotel brought an action in his own. 


name against an Electric Company for an injunction to restrain 
the Company from discontinuing the supply of electric current 
to the hotel, no objection appears to have been suggested, that 
the plaintiff was incompetent to maintain the action in his own 
name. Similar observations apply to the casesof Evelyn v. Lewts (4), 
Armstrong v. Armstrong (5) and Paterson v. Gaslight and Coke 


Co. (6). It is clear, therefore, that although the rule has some- . 


times been laid down that where the receiver sues in respect of a 
cause of action, which has accrued to him in his representative 
capacity from the party whose estate he holds, the receiver should 


.sue, not in his own name, but in that of the parties whose estate 


he holds, the rule ‘has not beer always adhered to and the 
tendency in recent years has been rather to relax it. [See High 
on Receivers, sections 209 and 210, Beach on Receivers, sections 
688 and 689 and Alderson on Receivers, 1905, sections $58 and 
562.] In this last mentioned work, it is pointed out that a 
receiver, by virtue of his appointment and of his character as 
representatjve of all parties interested in the property, may be 
regarded as a quasi-assignee, and may be treated as invested with 


the title to all rights of action possessed by his principal, at the 


(1) (1904) 3 K. B. 700. * (4) (1844) 3 Hare 472 ; 64 R. E. 881. 
(2) (1888) 22 Q, B. D, 179. (8) (1871) L. R. 12 Eq. 614. 
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time of the appointment, to such an extent at least, as will 
enable him to sue upon them in his official character. This 
. doctrine is explained with great clearness by Chief Justice Beasley 
in Wilkinson v. Rutherford (1), and by Mr. Justice Mitchel in 
Henning v.* Raymond (2), to which we refer, not as authorities 
binding upon this Court, but only as laying down a principle 
which appears to us to be entirely reasonable and in accord, with 
other well recognised rules concerning the powers and duties of a 
receiver in respect of the realization, management, protection, 
preservation and improvement of the property committed to his 
charge or custody ; see Nilmadhub Mundal v. Gillander (3), and 
Minatoonnessa v. Khatoonnessa (4), as to the power of a receiver 
, to grant leases or effect sales, if so authorised by the order of the 
Court appointing him, though he has no estate or interest in 
himself. The object and purpose of the appointment of a 
receiver may be generally stated to be the preservation of the 
subject matter of the litigation, pending a judicial determination 
of the rights of the parties thereto. The appointment of a 
receiver, therefore, determínes no right either of parties to the 
' controversy or of strangers thereto. But although the receiver 
has not the title to the property, and although he is a custodian 
to take charge of and hold the property during a pending litiga- 
tion, it does not necessarily follow, that if he is authorised to sue 
he cannot sue in his own name. Though he is in one sense, a 
custodian of the property of the person, whom in certain respects 
he is made to supplant, there seems to be no reason, why his 
power should not be held to be co-extensive with 'his functions. 
It is clear, that he cannot conveniently perform those functions, 
unless upon the theory that he has sufficient interest in the 
subject matter committed to him, to enable him to sue in respect 
thereof by virtue of his office in his own name. If the matter is 
regarded from the point of view of convenience, there can be 
‘no doubt that the rule allowing a receiver to sue in his own name is 
the preferable one. Thus, for instance, a receiver may be appointed 
in a suit in which there is a dispute as tothe title of the property, 
and if the receiver was compelled to sue in the name of the true 
owner, he could not do so, because the question of the true 
ownership is the subject matter of the litigation. He could not 
very well sue in the name of both the contesting parties, as one 
of them admittedly has no title j; Dor could he sue in the name of 


(1) (1887) 49 N. J. L. 241; 8 Atl. 507, (8) (ages) 2 Bev. 951. 
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the party at whose instance he was appointed, because the order 
of appointment of a receiver gives no advantage to the party 
applying for it and at whose instance it is made, over other 
claimants of the property. If, therefore, a receiver is appointed 
in the course of a suit by A against B to recover:a zemindari, 
and the receiver who has been authorised to sue for the 
recovery of the arrears of rent from the tenants of the pro- 
perty, cannot sue them in his own name, the very object of 
the appointment of a receiver might be defeated. On the 
whole, we are disposed to take the view that although 
a receiver is not the assignee or beneficial owner of the property 
entrusted to his care, it is an incomplete and inaccurate statement 
of his relations to the property to say, that he is merely its 
custodian. When a Court has taken property into its own 
charge and custody for the purposes of administration, in ac- 
cordance with the ultimate rights of the parties to the litigation, 
it is in custodia legis. The title of the property for the time being, 
and for the purposes of the administration, may, in a sense, 
be saidto bein the Court. The receiver is appointed for the 
benefit of all concerned; he is the representative of the Court, 
and of all parties interested in the litigation wherein he is 
appointed. He is the right arm of the Court in exercising the 
jurisdiction invoked in such cases for administering the property; 
the Court can only administer through a receiver. For this 
reason, all suits to collect or obtain possession of the property, 
must be prosecuted by the receiver, and the proceeds received 
and controlled by him alone. Ifthe suit has to be nominally 
prosecuted inthe name of the true owners of the property, it 
is an inconvenient as well as useless form—inconvenient, because 
in many cases, the title of the owners may be the subject matter 
of the litigation in which the receiver has been appointed— 
useless, because the true owners “have no discretion as to the 
institution of the suit, no control over its management, and, 
no right to the possession of the proceeds. The receiver ag an 
„officer of the Court, which has taken control of the property, 
is for the time being, and for the purposes of the administration 
of the assets, the real party in interest in the litigation, ; there is 
no substantfal reason, therefore, why the suit should mot be 
instituted in his own name. We may further add that there are 
numerous cases in the books, frem which it appears that a 
receiver who has authority to sue has been allowed to do so in 
.his own name without any objection raised on that ground; see, 
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for instance, Shunmugam v. Moidin (1), Gopalasams v. Sankara (2), 
Sundaram v. Sankara (3), Drobomoyt v. Davis (4), Hart Das v. 
Macgregor (5), and Fink v. Buldeo Dass (6). It follows, there- 
fore, that the view, ‘that a Court may authorise a receiver to sue 
in his own name, and that a receiver who is authorised to sue, 
though not expressly in his own name, may do so by virtue of 
appointment with full powers under section 503 of the Civil 
Procedure Code, is supported by principle and authority, and is 
consistent with existing practice. We must, consequently, hold 
that the second ground taken on behalf of the appellant cannot 
be sustained. " 

The third ground taken on behalf of the appellant raises the 
question, whether the plaintiff is entitled to claim interest upon 
the rent and cesses for the year 1307 B.S. The facts, so far 
asitis necessary to state them forthe decision of this point, 
appear to be as follows. On the 13th April 1901, that is, on the 
last day of the Bengali year 1307, a letter was written on behalf 
of.the defendant to Annoda, one of the four sons of Mohini 
Mohan, offering to pay the whole of the amount due on account 
of rent and cesses for 1307, by cheque or in cash, provided a 
receipt signed by all the four brothers or by a person duly autho- 
Tised to'sign on their behalf, were ‘given. On the next day, a 
cheque for the whole amount, drawn in favour of all the four 
brothers, was sent to Dakhina, the eldest son of Mohini Mohan, 
with a request, that a proper receipt might be sent for 
the amount. The cheque was returned as there was a serious 
dispute amongst the four brothers, and they were not in a 
position to grant a joint receipt for the amount tendered. Some- 
time after, the partition suit was commenced, and Ramgopal 
was appointed receiver; the amount appears to have been 
tendered to him again, but he declined to take it, ashe had not, 
at the time, received actual charge of the estate from the hands 
of the beneficiaries. When the defendant thus found that 
repéated attempts to pay the money failed, it was deposited in 
Court on the 12th April, 1902, under section 61 of the Bengal 
Tenancy Act. Upon these facts, the plaintiff asserts that there 
has been no legal tender, and that he is entitled to interest upon 
the rent for 1307 B. S. from the date it fell due to the date of 
the deposit. The Subordinate Judge held, that there was no 
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rv. valid tender, because it was made to one of the four brothers. 
1907. Upon appeal, the District Judge held that there was a valid 


‘tender, but that it was not sufficient to stop interest, as it was 
not followed by a deposit in Court under section 61 “of the 
melt Bengal Tenancy Act. In this Court, it has been contended on 
Aookerjes, J. behalf of the appellant that there was a valid tender, that if 

there was not, the defect was waived, and that it was not obli- 
gatory upon the defendant to make a deposit under section 61 
of the Bengal Tenancy Act. 

In order to determine the validity of this argument, it is 
necessary to observe in the first place, that a tender to be valid, 
must be made .in the current coin of the realm [Wade's Case (1), 
Poiglass v. Oliver (2, and Knox v. Lee (3)]. In this country, 
under the Indian Coinage Act (XXIII of 1870), sections 12 to 15, 
the Indian Paper Currency Act (XX of 1882), section 16 and 
the Indian Coinage and Paper Currency Act (XXII of 1899), 
sections 2 and 3, what constitutes legal tender is defined; it 
includes coins and currency notes. It is clear, therefore, that 
a tender by cheque is not alegal tender. It is well settled, 
however, that when a tender is actually made but in a currency, 
different from that required by the law, for instance by a cheque 
on a banker, the objection to the form of the tender may be 
expressly or impliedly waived by the creditor, and he will be 
deemed to have waived the objection, if he rejects the tender 
on the ground of the insufficiency in amount or on some other 
ground, without making any objection to the legality of the 
tender in point of quality. This was laid down in Z/glass v. 
Over (2), in which the earlier authorities were reviewed. Mr. 
Baron Bayley observed that “if he objects to accept the sum 
tendered because it is in paper, what he is not bound to receive, 
he gives the party tendering an opportunity to make his tender 
in coin; but if he puts his refusal upon a different ground, he 
waives the objection as tothe quality of the tender. There is 
reason and good faith in this decision; for if he objécted 
expressly on the ground of the quality of the tender, it would 
have given the party the opportunity of getting other money, 
and making a good and valid tender ; but by not doing so and 
claiming a larger sum, you delude him." These observations 
may be appropriately applied to the case before us; here the 
defendant offered to pay in cash or by cheque, whichever might 
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be acceptable to the plaintiff, and it is also proved, that on pre- 
“vious occasions of payment of rent for this property, payments 
by cheque had been uniformly accepted. To the same effect 
are the’ cases of Jones v. Arthur (1), and Ball v. Stanley (2) 
where the tender was by a cheque, and Caine v. Coulton (3), 
where the tender was by banker’s bill payable at sight. [See 
also Ward v. Smith (4)] The same view has been impliedly 
adopted in this Court ; see Bolye Chand v. Moulard (5). We must, 
therefore, proceed on the assumption, that in this case any 
objection on the ground of the nature of the tender was waived. 
It is also clear, that the tender was not vitiated, because a receipt 
was , asked, Jones v. Arthur (j, .and Richardson v. Jackson (6); 
at the time of the offer; the tender was not refused on the 
ground, that a receipt was asked, and it could not 
be refused on that ground, as undér section 56, sub-section 1, of 
the Bengal Tenancy Act, the tenant, who makes a payment of 
rent to his landlord, is entitled to obtain forthwith from him a 
written receipt for the amount paid. It was argued, however, on 
behalf of the plaintiff, respondent, that the tender was bad as 
it was made to one of four landlords. In our opinion, there is 
no force in this contention ; the cheque was drawn in favor of all 
.the four brothers, and the tender must have been taken to have 
been made to all of them, specially as the letter of the 16th 
April, 1901, was addressed to all the four brothers. It was sug- 
gested on behalf of the appellant that under section 38 of the 
Indian Contract Act, the tender, even if made to one of the 
landlords, was a valid tender, and this view is supported to some 
extent by the cases of Arishnaram v. Manayji (7), and- Douglas v. 
Patrick (8). But a question of some nicety might arise, whether 
the four sons of Mohini Mohan could be regarded as joint 
promisees within the meaning of section 38 of the Indian Contract 
Act, because as pointed out by Mr. Justice Chandavarkar in 
Sitaram v. Shridhar (9), the several heirs of the original promisee 
cannot be regarded as joint promisees ; they constitute one heir 
and are connected together by unity of interest and unity of 
title. To the same effect are the observations of Mr. Justice 
Dussuyam Ayyangar in Ahinsa Bibi v. Abdul Kader (10), where 
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CIVI. that learned Judge doubted the decision in Barberv. Ramana (1), 
1907. which was based upon the case of Wallace v. Kelsall (2), thé 
effect of which has been much qualified, if not weakened, by the 
decision in Powell v. Brodhurst (3). It might be suggested, perhaps, 
cis that the case of a lease upon which the rent Accrues from 
Mookerjee, J. year to year, stands on a different footing from the case of a 
mortgage, and that although the heirs of the mortgagee might not 

be regarded as joint promisees within the meaning of section 38,. 

the heirs of the lessor might be so regarded in respect of rent which 

accrued: due after they took the estate by inheritance. It is not 

necessary, however, to decide this point or pursue the enquiry 

further, because in the view we take of the matter, we must hold 

that the tender was made to all the four brothers. If, therefore, 

there was a valid tender, as we must hold that there was, the only 

. question which remains for consideration is whether the effect of 
it was to stop interest. Now it is well settled, that while a 

tender does not extinguish the indebtedness, a valid tender which 

is kept good stops the running of interest after the tender; 

see Gyles v. Hall (4), Wallacev. Mconnell (5), and Bissell v. Hay- 

ward (6). It was argued, however, that this rule is not applicable 

to cases under the Bengal Tenancy Act, and that in order to stop 

interest, a tenant must prove, that after improper refusal of a 

tender validly made, he deposited the amount due in Court under 

the provisions of section 61 of the Bengal Tenancy Act. In 

support of this position, reliance was placed upon the decision 

of this Court in Ranajit Singha v. Bhagabutty Charan (7). It 

may be conceded, that there are observations in that judgment 

which lend some apparent support to the contention of the 

respondent ; but upon closer examination of the facts of the 

case, which we have ascertained from the records, it appears to 

be clearly distinguishable. There it was alleged that rent had 

been tendered and improperly refused, and upon this basis alone, 

it was contended that interest would cease to accrue from the date 

of the tender. There was not the remotest suggestion, nor any 

proof whatever, that the tender had been kept good. Under 

these circumstances, the learned Judges held, that the tenant 

could not successfully claim to be relieved of hisliability to pay 

interest, unless he proved a deposit under section 61 of the 

Bengal Tenancy Act. The learned Judges did not lay down, 
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that even if it was established, that not only had a valid tender 
been made, but also that it had been kept good, the tenant would 
continue to be liable for interest until such time as he could make 
a deposit under section 61 of the Act. In the first place, such 
a view would be totally opposed to the well-established principle, 
that a valid tender which is kept good stops the running of 
interest. [See the judgment of Wilde C. J. in Dixon v. Clark (1).] 
The principle of the plea of tender is, to use the language of 
Mr. Justice Clifford in Colby v. Reed (2), that the defendant has 
always been, ready to perform the contract, and that he did 
perform it as far as he was able, by tendering the requisite money, 
the plaintiff himself having prevented a complete performance 
by his refusal to accept the tender [See also Bullen and Leake on 
Precedents of Pleadings, 3rd Ed. p. 693.] That principle is’subs- 
tantially embodied in section 38 of the Indian Contract Act, and 
was recognised by the Judicial Committee in Buta v. Municipal 
Committee of Lahore (3). We are not prepared to adopt the 
suggestion made by the learned vakil for the respondent, that 
the application of section 38 of the Contract Act to landlords 
and tenants was abrogated by the Bengal Tenancy Act. If a 
deposit has been made, it places the tenant in this position of 
advantage that no question can arise, as to whether a tender was 
made, and if made, whether it was kept good. But we are 
unable to hold that if a tenant is able to prove that he has made 
a valid tender which has been improperly refused, and also that 
he has kept it good, he is in any worse position than he would 
be in, if he proved a deposit in Court. The statutory provision 
for deposit does not, in our opinion, take away the effect of a 
tender validly made and kept good [See Satyabadi v. Mussamat 
Harabat (4), and section 80 of the Transfer of Property Act.] 
In the second place, it appears to us to be extremely unjust to 
hold, that a tenant who has made a valid tender which has been 
improperly refused, should be driven to make a deposit under 
section 61 in order to protect himself from further liability to 
pay interest. We ought not to place a construction upon the 
statute, the effect of which would be to throw upon a tenant, who 
has made a valid tender which has been improperly refused, the 
burdem of additional interest which must accrue Between the 
date of tender and the date of deposit, and the costs of 
an application under section 61, which may in some instances, as in 
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the case before us, amount to a substantial sum. We must hold, 
consequently, that as there was a valid tender in this case which 
was improperly refused, interest ceased to run from the date 
of tender. It was suggested, however, that as the *mount 
tendered was not deposited in Court, the tender was not kept 
good. In our opinion, there is no foundation for this argument. 
It is well settled that the debtor whose tender has been refused, 
may retain the money in his own possession. The identical 
money need not be kept in hand, since the money tendered does 
not become the property of the creditor; the debtor may use 
itas his own without destroying the effect -of the tender, if he 
is ready at all times to pay the debt in current money when 
requested ; if however, by making use of the money, he is not 
ready to pay the debt at any time, when he may be required 
to doso, the effect of the. tender is destroyed. [See Wait on 
Actions and Defences, Vol. 7, p. 592, and Cheney v. Bilby (1), 
and Beatty v. Mutual Life Assurance (2)] In the present case, 
there cannot be any doubt,—the evidence upon the point 
is entirely one-sided,—that the defendant, not only made the 
tender, and on several occasions asked the landlords to receive 
payment, but was at all times ready to make the payment up to 
the time of the deposit on the 1i2th April, 1902. Inasmuch 
as the amount was so deposited before this suit was brought, 
it is unnecessary to consider whether, as laid down in Drixon v. 
Clark (3, and Haji Abdul v. Haji Noor (4) a plea of tender 
before action must be accompanied by a payment into ‘Court 
after action, otherwise the tender would be ineffectual. On 
these grounds, the third point taken on behalf of the appellant 
must be answered in her favour. _ 

The result, therefore, will be that the appeal must be allowed 
in part, the decree of the Court below modifed, and the claim 
for interest upon the rent and cesóes for 1307 B. S. dismissed. 
As regards the costs of this litigation, we observe that the 
defendant has ‘successfully resisted a substantial portion ofthe 
claim but that she questioned the title of the plaintiff to sue, 
although the remainder of the claim was deposited in the Court 
of first instance along with the written statement ; under these 
circumstances, we think that in each Court, each partyshould 
get costs in proportion to the extent of his or her success, as 
determined by this Judgment, and we order accordingly. 

B. M. à Decree varied, 


(1) (1898; 20 C. O, A. 291. (3) (1848) 5 C, B. 865:; 75 R. B. 747. 
(2) (1896) 21 C. C. A. 227. (4) (1891) I, L. B, 16 Bom, 141. 
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Before Mr. Fustice Ghose and Mr. Fustice Gordon. 
BHUGWAN DAS MARWARI AND ANOTHER 


V. $ 
PARMESHWARI PRASAD SINGH* 


AMortga ge— Rights of mortgagee—Liability of mortgagor— Personal 
covenant. 


. The promise to repay the mortgage money carries with it a personal obli- 
gation. 


Where there was no express or implied covenant that the mortgage money 
should be realised from the mortgaged property alone, nor was there any dis- 
tinct provision in the deed as to the precise remedy of the mortgagee if the 
mortgagor failed to repay the amount as promised : 

Held, the remedy of the mortgagee was not restricted to the mortgaged 
property only. 

Appeal by the Plaintiffs. 
Application under section 90 of the Transfer. of Property 
Act. l 

The facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babu Tarak Nath Palit for the 
Appellants, ' 

Babu Sarada Charan Mitra for the Respondents. 

The judgment of the Court was delivered by 


Ghose J.— This appeal arises out of an application made by 
the decree-holder under section 90 ofthe Transfer of Property 
Act, and the question we have to determine is whether the mort- 
gagors took upon themselves any personal liability to repay the 
money advanced to them ; or whether it was in the contemplation 
of the parties that the remedy of the mortgagee should be confined 
to the property mortgaged and that property only. 

The Court, below has, upon a construction of the words and 
covenants contained in the mortgage deed, held that there is no 
such personal liability ; and in support of the conclusion at which 
the Subordinate Judge has arrived, he has quoted, amongst others, 
the cases of Narotam Dass v. Sheo Pargash (1) and Bunseedhur 
v. Sujaat Ali (2). . 

We may here state that these two cases, and some other 
cases bearing upon the matter, were considered by us in a recent 
case (Appeal from Order No. 77 of 1894) ; and we thay say that 
_ we adhere to the view that we therein expressed. 


* Appeal from Original Ordet No. 341 of 1895 ngainat the decision of 
UE Hars Gobinda Mukerji, Subordinate Judge, Bhagalpur, dated the Bist 
duly . 

(1) (1884) I. L R. 10 Calc, 740 ; L. R. 11 I.A. 82, 
(2) (1889) I, L, R. 16 Calc, 540, 


iBhugwan Das 
Marwari 


v 4 
Parmeshwari Prasad 
Bingh. 
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We have considered the terms used in the mortgage deed 
now before us. The construction of this deed, so far as the parti- 
cular question we are called upon to decide, is not altogether free 
from difficulty ; but after giving the matter our best consideration, 
we are unable to say that it was in the contemplation of the 
parties that the remedy of the mortgagee should be confined to 
the mortgaged property only. 

Babu Sarada Charan Mitra, on behalf of the respondents, has 


` called our attention, among other portions of the document, to 


the portion wherein the mortgagor says as follows :—“ And in 
lieu of the aforesaid amount, I hereby mortgage and hypothecate 
2 annas II gandas 1 couri I krant out of 3 annas 17 gandas of 
the entire 16 annas of mouzah Harpore, bearing Towji No. 484, 
and a sudder jama of Rs. 367 2 annas, which was purchased by me 
on the 17th Sravan 1293, and is held and possessed by me up to 
the present moment, without the partnership and possession of 
any other individual. Until payment of the aforesaid amount, I 
shall not in any other place mortgage or hypothecate or make 
any transfer of the aforesaid mortgaged property situated within 
the jurisdiction of station Kishengunge and Sub-Registry of 
of Madehpura. Should I do so, it shall be held null and void by. 
the Court." No doubt, having regard to the grammatical mean- 
ing of thé word “ Borwaz” which has been rendered into “in 
lieu of,” the document may mean that “in exchange of " the 
amount borrowed by the mortgagor, he places in the hands of the 
mortgagee the property mentioned in the deed, and that it was 
intended that his, the mortgagee's, remedy should be confined 
that property. But the word “ Zorwas" may also be rendered 
to into either “instead of, or “in return for," and what 
wwe think the document really intended to ,say was that 
in return for the money that was advanced the propetty 
mentioned in it, should be hypothecated, or placed in the 
hands of the mortgagee, leaving it to the mortgagee to seek for 
such remedies as under the law he might be entitled to. It will 
be observed that in an earlier part of the document there isa 


' passage, wherein the mortgagor says :—" Therefore I, of my own 


free will and accord, execute this bond for Rs. 4,000 bearing 
interest at tlfe aforesaid rate in favour of the said mahayaf, and 
make a trust-worthy declaration, and promise that I shall pay to the 
said mahajan the aforesaid amount in cash and in one lump 
sum, principal together with interest, on the 30th Cheyt 1296, 
Fushi.” There is here a distinct covenant to repay ; and it implies 
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a personal obligation on the part ofthe TY to fulfil his 
promise. The document, no doubt, does not state in clear terms. 
what would be the remedy of the mortgagee in the event of the 
mortgagor not fulfilling his promise. There is, however,a cove- 
nant to thé effect that in the event of the property mortgaged 


being sold in satisfaction of debts due to other mahajans, or being | 


in any other way attached or sold, the mortgagee should be 
entitled to realize the principal amount borrowed together with 
interest, from the mortgaged property ; and “ from other proper- 
ties and the person '"' ‘of the mortgagor, and it has been argued 
that it indicates, that it was the intention of the parties that, 


"with the exception of the events specially mentioned, the remedy 


of the mortgagee should be confined to the mortgaged property, 
and that property only; but we are unable to accept that view 
ofthe matter as correct. As has already been observed, there is 
no distinct próvision in the deed as to the precise remedy of the 
mortgagee in the event of the mortgagor not fulfilling his 
promise to repay the amount, borrowed on the 31st Cheyt 1296 ; 
and there being no covenant, either express or implied, 
that the mortgage money should berealized from the mortgaged 
property only, the promise to repay carries with it a personal 
obligation ; and we think that it could not have been the inten- 
tion of the parties that the remedy of the mortgagee should be 
confined to the mortgaged property, and that property only. 

For these reasons, we think that the order of thelower Court 
must be set aside, and the appeal decreed with costs, the hearing 


' fee being assessed at 3 gold mohurs. 


N. K. B. 7 Appeal decreed. 





Before Mr. Justice Rampini and Mr. Justice Woodroffe. 
CHANDRA SEKHAR SARKAR. 


v. 
` PEARY MOHAN MUKERJEE AND OTHERS. 


Limitation Act (XV ‘of 1877), Sok. IT, Arts. 178, 179—A pplication for 
ezeoution— Mortgage deoree— Mortgages in possession — Accounts — Limitation, 


By a mortgage decree passed in April 1877, the mortgagees wero directed to 
remain in possession till the mortgage debt was paid off from the usufruct of thc 
property’, In 1885, there was presented by the mortgagors an l'application in 
the execntion department for taking of au account and for redemption, An 
account was filed but nothing more was done. The present application was 
made in 1903 for similar relief: : ° i 


* Appeal from Order No. 236 of 1906, against the order of G. K. Deb, Esq., 
Distriot Judge, of Zillah Hooghly, dated the 98th March, 1905, : 


1996. 
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- Held, (Woodroffe J. dubitante)—Either Art. 178 or Art, 179, of Scb. II 
of the Limitation Act, applied to the application which was barred by 
limitation. 

Held also.—The proper remedy of the mortgagor would be by a regplar suit. 
Appeal by the Applicant, transferee from the mortgagor. 


Application for redemption. 
The facts appear from the judgments. 
Babus Nalini Ranjan Chatterji and Khetra Mohan Sen for 
the Appellant. 
: Babus Mohendra Nath Roy and Hari Bhusan Mukerji for the 
Respondents. C. A. V. 
The following judgments were delivered : 


Rampini J.—The facts of this case have been set forth in 
the judgment of the Court below. They need only be alluded to 
here very briefly. 

There was a mortgage-deeree passed on the 3rd April 1877. 


"This decree directed the mortgagees to remain in possession till 


the mortgage debt was satisfied from the usufruct of the property. 
The mortgagees were put in possession in execution case No. 70 
of 1879. 

In 1881 the heirs of the mortgagor applied to the Court to 
sanction a 41 year’s lease of the mortgaged property. In the 
course of these proceedings Shamadhone Mukerjee, the re- 
presentative of the mortgagors, made an application under 
section 244, praying that an account should be taken from the 
mortgagees in order that he might satisfy the debt and redeem 
the property. An account was filed by the mortgagees showing 
the sum of Rupees 12,309 duetothem. This account was filed 
on the 19th September 1885. A fortnight's time was allowed to 
the petitioner Shamadhone Mukherjee to examine the account and 
put in objections to it, if any. No other order was passed, 
apparently in consequence of the request of the mortgagees who 
expressed an intention of appealing against the order ofethe ` 
Court dated 31st August 1885 directing them to file accounts. 
Now the purchaser of the rights of the mortgagor has on the 
15th December 1903, again applied that an account may be 
taken of the mortgage debt on the basis of the Court's order of 
the 31st August 1885, that the mortgagees be directed to deposit 
in Court whatever amount they Have received in excess of their 
dues, or that the applicant be permitted to redeem the property 
on payment of the balance due to the mortgagees, if any. 


oe 


—- 
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The Judge has held that this application is barred under 
section 13, Civil Procedure Code and Art 179 of the 2nd schedule 
to the Limitation Act. 

THe applicant, that is the purchaser of the rights of the mort- 
gagor, now appeals and contends that the order of the Judge is 
wrong. It is conceded that section 13, Civil Procedure Code has no 
application. It is, therefore, unnecessary to consider.this reason 
of the Judge for disallowing the application. But the question 
of limitation remains. -On behalf of the appellant it is urged 
that in 1885, no order under section 92 of the Transfer of 


‘Property Act, fixing the time within which the then petitioner 


was to pay in the sum of Rs. 12,309, was passed iby the 
Judge, and so, it is said, the application is not barred by 
limitation. It is further urged that no order calling on the then 
petitioner to pay in the money was evér passed. It is even said 
no account was ever taken and the mortgagees were only called on 
to file their accounts, which was done. It is clear, however, from 
the order of the 31st August 1885, and the previous orders of 
the 17th and 18th August, that the mortgagees’ accounts after 
being filed were objected to. A judgment dealing with their 
objections was delivered on the 31st August. A revised account 
was ordered to be filed on the rgth September. This account 
was filed on that date and the petitioner was allowed a fortnight's 
time to examine this revised account and object to it. He 
never objected to it and made no payment. But the Court made 
no order under section 92 of the Transfer of Property Act, and 
hence it is contended the present application is not barred on the 
ground that Shamadhone Mukherjee did not redeem the mort- 
gaged property within the time fixed for his doing so. In support 
of this contention numerous rulings to the effect that, if in a suit 
for redemption no order ynder section 92 of the Transfer of 
Property Act is passed, a further suit for redemption is not 
barred. One of the most recent of these cases is that of 
Sita Ram v. Modku Lal (1), a Full Bench decision of the 
Allahabad High Court. Onthe other hand, the Madras High 
Court in a Full Bench, Sedapuratti v. Vallabka Valiya Raja (2), 
has ruled that when a suit for redemption has been instituted 
and £ decree for redemption has been passed therein, but 
not executed, a subsequent suit is not maintainable for 
redemption of the same mortgage. But these cases do not seem 
to me to touch the present case. In the present case, there has 
(1) (1901) I; L. R. 24 All. 44. (2) (1902) I. L. R. 25 Mad. 800. 
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been no'suit for redemption, and no second suit is being brought. 
In the present case, there was in 1885 only an application for 
redemption presented in execution proceedings connected with 
the decree of 1877 and 'an order for redemption was passed, and 
the present application isa similar application and not a suit. 
There is and should be a great difference between a suit and an 
application. A suit should be a regular and solemn proceeding. 
An application should institute a proceeding of a summary 
character. The question which we have to decide then is, ‘Is 
the present application not barred either under Art. 178 or under 
Art. 179, as held by the Judge? Is there no period of limitation 
for such an application as the present? No case exactly in point 
has been cited hefore us, which is not surprising, considering 
the usual nature of the petitioner's application. But on behalf 
of the appellant it has been urged that no period of limitation is 
prescribed for such an application as this, and consequently that 
such an application as the present may be presented at any time, 
no matter how many years have elapsed from the date of the 
decree or of the previous order in execution. IJ can not agree 
that this is the case, or, should be so. f 
The present application is of exactly similar character to the 


one made in 1885. There have been no intermediate proceedings 


(see Narayan Gobind v. Anandram Kojiram (1), and it would seem 
to methat either, Art. 178, or 179 must be applicable to it and that 
accordingly, whether limitation be regarded as running from 1877 
(the date of the decree) or from 1885 (the date of the last order 
in execution) the present application should not be allowed. 

It is conceded for the respondent that the petitioner may 
still sue for redemption. If this be so, then the petitioner has a 
remedy which he ought to have recourse to. But it seems to me 
he has mistaken his remedy in the present case. 

I would, therefore, dismiss this appeal with costs. Hearing 
fee 5 gold mohurs. 

Woodroffe J.—No question of res-judtcafa appears to amse. 
The decisions which deal with the question whether a second suit 
for redemption is maintainable after a previous suit for the same 
relief the decree in which suit has not been executed, do not 
apply as thre is no such suit or second suit here; nof are, I 
think, the cases of which Maruti v. Krishna (2) may be taken as 
an example, in point. There was in*this case no redemption suit, 
the decree in which was unexecuted for three years. The case is 


(1) (1891) L L. R. 16 Bom. 480. (2) (1899) I. L. R. 23 Bom, 592. 
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a peculiar one owing to the unusual character of the original 
decree passed in 1877, which directed the mortgagees to remain 
in possession until the mortgage-debt was satisfied from the 
usufruc& of the property. The applicants are not seeking 
execution of the original decree. It was not their décree. If 
they are seeking to execute anything it is not the original decree 
but an order passed in the course of execution proceedings under 
that decree which is said to be capable of execution but has not 
been executed. Irefer to the order of this Court in appeal on 
the 12th March 1886 affirming the applicant's predecessor’s right 
to redeem. The question is whether no steps having been taken in 
pursuance of this order anything can be done now. For my 
part, I have some doubt whether the application is barred. The 
application is made in execution proceedings following the 
original decree in the suit which is pending and will remain 
pending until the decree is worked out, just as it has been held 
that a suit in which a decree for sale has been passed is pending 
until the mortgaged -property is actually sold. What the 
applicant wants to do is really to satisfy the decree if it has not 
already been satisfied by the proceeds of the property and so to 
put an end to the suit. Iam inclined to think that there is 


~ nothing to prevent him from paying off the decree-holder at any 
time, and that he might do so now even though his predecessor ' 


may not have done so before. However, as the point cannot be 
said to be free from doubt and as it is conceded by the learned 
pleader for the respondent that the applicant has a remedy by 
regular suit in which the various questions raised might perhaps 
be more conveniently tried, I am not disposed to dissent from 
the order which my learned brother proposes to pass and, there- 
fore, agree that the appeal should be dismissed with costs. 


N. K. B. Apteal dismissed: 
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Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 


DWARKA NATH PAL 
E v. 
TARINI SANKAR ROY AND OTHERS.* 


Ocoupanqy holding, transfer of — Consent of landlord, subsequént to sale— 
Recognition. l 

The case of Bhiram Ali v. Gopi Kanth (1) did not lay down the universal 
rule that no sale of a non-transferable occupancy holding in execution of & 
decree would be valid if the consent of the landlord were not obtained prior to 
the execution proceedings. Ifa settlement is made by the landlord with the 
purchaser as soon as can reasonably be expected after the sale, and where the 
landlord afterwards recognises the purchaser and accepts rents from him, the 
sale is valid in law, 


Appeal by the Defendant. 

Suit for possession of land. 

The facts and arguments appear from the judgment. 
Babu Batkuntha Nath Das for the Appellant. 

Babu Mohini Mohan Chakravarit for the Respondents. 


The judgment of the Court was as follows : 


Brett J.—The present appeal arises out of a suit brought 
by the plaintiffs, respondents, for a declaration of their title to 
and for partition of an 8 anna share in a certain holding in which 
they claimed title by purchase. 

. The plaintiffs’ case was that the holding in question origin- 
ally belonged to one Dwarka Nath Pal and his brother, that in 
execution of a money decree obtained by one Dwarka Nath Saha 
against Dwarka Nath Pal the whole holding was put up to sale 
and was purchased on the gth November 1894 by the decree- 
holder Dwarka Nath Saha. A claim was put in during those 
execution proceedings by the daughters of one of the brothers 
who claimed as such to be entitled to an 8 anna share of the 
holding. That claim was disallowed and thereupon the claimants 
brought a regular suit against the purchaser Dwarka ‘Nath Saha 
to have it declared that by the sale in execution of his décree ' 

‘only an 8 anna share belonging to Dwarka Nath Pal had passed 
to the purchaser and not the 8 annashare belonging to their 
father. The claimants appear to have died during the pendency 
of the suit and the defendant’s mother was substituted as their 


* Appeal from Appellate Decree Now1917 of 1905 against the decision of 
Babu Srigopal Ohatterji, Subordinate Judge of Dacca, dated the 10th August 
1905, reversing that of Moulvi Osman Ali, Munsiff of Manikganj in that district, 
dated 24th June 1904. 

(1) (1897) I. L. B. 24 Cale, 855. 
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‘heir on their death. In the suit Dwarka Nath Pal was added as 


a pro-forma defendant. It was decided on the 8th July 1896 in 
favour of the plaintiffs and it was declared that the sale, trans- 
ferred tb the pürchaser Dwarka Nath Saha only the 8 annas 
share of Dwarka Nath Pal. On the 31st December, 1898, Dwarka 
Nath Saha obtained delivery of possession of the 8 annas share 
and in 1900 he had his name registered as a tenant of the half 
share in the sherishta of thelandlord. On the 29th of Magh 
(1902) Dwarka Nath Saha sold the 8 annas to the plaintiffs. 

The plaintiffs’ case was that after the sale had been confirmed 
and possession had been delivered to their vendor, the vendor 
and, after the transfer to plaintiffs, the plaintiffs had been in 
possession of the half share of the holding and had been pay- 
ing rents to the landlord and receiving receipts. On the basis of 
this title they claimed the relief sought in the suit. 

The defendant Dwarka Nath Pal in his defence contended 
that no right passed under the saleto the vendor of the plain- 
tiffs on the ground that the holding was one in which the tenant 
had only an occupancy right and it was not transferable by 
custom, and,therefore, by the sale the purchaser acquired no 


right. 


The Court of first instance held that the fote was an occu- 
pancy jote and not transferable and it further held that as the 
sale had been made without the consent of the landlord, there- 
fore no right was transferred by it to the purchaser Dwarka Nath 


‘Saha. The Munsiff, therefore, dismissed the plaintiff's suit 


entirely. 

: On appeal the lower Appellate Court has set aside the judg- 
ment and decree of the Court of first instance and has found 
that the 8 annas share of Dwarka Nath Pal passed to Dwarka 
Nath Saha under the sale in the execution proceedings, that 
the transfer was recognised and consented to by the landlord 
and, therefore, that the purchaser acquired a valid title to the 
share? He also found that after the purchase the plaintiffs’ 
vendor and afterwards the plaintiffs had been in possession of 
the 8 annas share and, therefore, they were entitled to the reliefs 
claimed, namely, a decree declaring their title and for a partition 
of their share. 

The defendant has appealed to this Court. The main point 
which has been taken in support of the appeal is that under the 
sale in the execution proceedings no right passed to the purchaser 
as the sale was not held with the previous consent of the land- 
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lord, and in support of this contention the case of Bhtram- Ali 
Shatk Shibdar v. Gopi Kanth Shaha (1) has been relied upon. 

It has also been argued that the plaintiffs have failed to prove 
such consent to the sale on the part of the landlord either prior 
or subsequent to the sale as would be sufficient in faw to validate 
the sale and give the plaintiffs a good title. It has been pointed 
out that after the sale and purchase in November 1894, the land- 
lords brought a suit for rent for the succeeding years against the 
defendant in 1898 and obtained a decree, and it is contended 
that this circumstance is sufficient to indicate that the landlords 
did not up to that time recognise tbe purchaser at the auction 
sale as a tenant of the holding. 

In reply to this contention, the learned vakil for the respon- 
dents has very properly invited our attention to the following 
facts which, in our opinion, entirely nullify the strength of the 
argument. The auction sale no doubt took place on the 9th 
November 1894, but after that the claim was preferred by the 


-heirs of one of the brothers of the defendants and when that 


claim case failed, a regular suit was instituted. That suit was 
not decided till the 8th July 1896. The purchaser afterwards 
applied for delivery of possession but that was not given until 
the 31st December, 1898. Even after that date the, present 
defendant did not cease to raise obstacles to the enjoyment by 
the purchaser of the property. At the time of delivery of 
possession he put in an objection under section 318, Civil 


Procedure Code and then for the first time raised the point that- 


asthe holding was an occupancy holding not transferable by 
custom, therefore no right passed to the auction purchaser. That 
objection was decided in the Court of first instance in 1899 ; but 
an appeal was preferred by the objector which was not dismissed 
till the-20th January 1900. An application was made by Dwarka 
Nath Saha to the landlord to be registered as a tenant in.1900. 
There can, in our opinion, be no doubt that under these circum- 
stances, the purchaser applied at the earliest possible oppostunity 
to the landlord to be recognised as a tenant and to have effect 
given to his purchase. We do not think that the ruling already 
referred to on which the appellants rely can be taken as going so 
far to lay down that no sale of a non-transferable Occupancy 
holding in execution of a decree would be valid if the consent 
of the landlord were not obtaied prior to the execution pro- 
ceedings. It is not denied by the learned vakil for the appellants 


(1) (1897) E. L. R. 24 Calo. 356. 
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that in the case of a voluntary sale it is almost universally the 
practice to obtain the consent of the landlord to the sale after it 
has been effected, and the purchaser then obtains recognition as a 
tenant by payment of a salami. It can hardly be supposed that in 
the case of a'sale in execution of a decree the consent of the 
landlord can be obtained prior to the sale, as in the first instance 
it could not then be ascertained who would be the purchaser 
and it would not then be possible for the landlord to come to 
any settlement with that purchaser. We think that whena 
settlement is made by the landlord with the purchaser as soon as 
can reasonably be expected after the sale and where the landlord 
afterwards recognises the purchaser and receives rents from 
him, it is sufficient to render the sale valid in law. In this case 
we think that the facts disclosed by the evidence sufficiently 
prove that the consent of the landlord to the sale and his 
recognition of the purchaser as a tenant were obtained as soon 
as could reasonably be expected after the objections and obstacles 
raised on behalf of the judgment-debtor^to the purchaser's 
obtaining possession had been overcome, and we. therefore, hold 
that the view which the Subordinate J udge has taken is correct, 
that under the sale the 8 annas share of Dwarka Nath Pal passed 
to the auction purchaser. 

The suit by the landlords for the rents up to'1898 was 
brought against.the old tenants because they were still in 
possession and the auction purchaser had not then obtained 
possession under his purchase through the Court. 

It has been suggested on behalf of the appellants that the 
Subordinate Judge has come to no finding whether the 
subsequent sale by the purchaser to the plaintiffs was bond Jide 
or not. We think that was a question which hardly required 
consideration. The mere fact that the auction purchaser sold 
the share to the plaintiffs, because after his purchase he could not 
enjoy the property to his satisfaction in consequence of the 
obstacles raised by the defendants would not be a sufficient reason 
by itself for holding that the sale was not a bond fide one. The 
conclusions at which we have arrived are in themselves sufficient 
to determine the present appeal. A further point, however, has 
been rafsed by the appellants based on the judgment of this 
‘Court in the case of Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (1), to which we have alfeady referred. The learned vakil 
for the respondents argued that after the present defendant had 

(1) (1807) I, L. B, 24 Calc, 855, 
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OLYL, failed at the time of the auction sale in 1895 or in the suit to 

1907. - which he was a party in 1896 to set up the present objection, 
Dwarka Nath Pal namely, that no title passed under the auction sale as the holding 
rd was an occupancy holding and not transferable, he was estopped 
from raising that objection in the present case. 

For the appellants it has been urged ‘on the authority of the 


: v. 
Tarini Sankar Roy. 


Brett, J. 


case to which we have referred that the defendant would not be ' ; 


barred from raising the objections in his defence. We think, 
however, that this point has been sufficiently dealt with in the 
case of Sheikh Murullah v^Sheikh. Burullah (1). Mr. Justice . 
Mitra in disposing of that case which was similar to the present 
discusses the case on which the appellants rely and following the 
ruling in a later case of Durga Charan Mandal v. Kali Prasanna 
Sarkar (2), came to the conclusion that after a judgment-debtor 
Hu with a full knowledge of the execution proceedings and full 
opportunity of raising an objection to the effect that the holding 
was an occupancy holding and non-transferable, had failed to 
raise that objection at the time of the sale, it was not competent 
to him to resist the purchaser after the confirmation of the sale, 
and that as between the purchaser and the jndgment-debtor the 
title to the property vested in the purchaser on the confirmation ^ 
of the sale. We agree in the view taken by the learned Judges 
in that case and we think that it fully disposes of the point 
raised. We, therefore, hold that the appellants have failed to 
make out any good grounds for our disturbing the judgment and 
decree of the lower Appellate Court and we dismiss the appeal 


with costs. 
N. K. B. Appeal dismissed, 
(1) (1905) 9 C. W, N. 972. (2) (1899) I. L. R. 26 Calc. 727. 


——— 


Vor. V] , . HIGH COURT. 


Before Mr. Justice Mitra and Mr. Justice Ormond. 


KASHIM SHEIKH AND OTHERS 
v. $ 
PRASANNA KUMAR MUKHERJEE.* 


Ohaukidari ohakran land— Village Chaukidars Act (VI of 1870. B. O.), Seos. 
48, 54, 55—Resumption—Parent estate— Detachment. 


MALE 


The effect of the resumption by Government of chaukidayi chakran lands 
is to detach them from the parent estate, When such lands are thereafter 
settled with the zemindars he holds them on a different right altogether. A 
sale, therefore, of the parent estate for arrears of land revenue, does not pass 
any title to such lands. 


Appeal by the Defendants. 


Suit for possession of land. > 

The facts and arguments appear from the judgment. 

Babu Rajendra Chandra Chakravarii for the Appellants. 

Babus Umakali Mukerji, Biraj Mohun Mojumdar and Satish 
Chandra Mukherji for the Respondent. C. A. V. 


7 The following judgment was delivered :— 


Mitra J.—The chaubidari chakran lands in village Basudev- 
nagar, otherwise called Uchkaran, in estate No. 1153 of the 
Birbhum Collectorate were resumed by the Collector of the 
District under the provisions of Act VI (B. C.) of 1870, and 
were on the 6th December, 1895, transferred to the proprietors 
of the estate as provided by section 50 of the Act. A share of 
the parent estate was on the 29th June, 1898 sold under Act XI 
of 1859 for arrears of land revenue and the plaintiff claims under 
the purchase. The plea of the defendants is that by the transfer 
made on the 6th December 1895 the chaukidart chakran lands 
were separated from the parent estate and did not pass to the 
plaintiff by the sale-of the parent estate. 

= The Munsiff, in whose Court the suit was instituted, gave 
effect to the plea of the defendants and dismissed the suit. The 
Subordinate Judge, on appeal, held that notwithstanding the 
transfer by the Collector the lands continued to be parts of the 
estate and passed to the purchaser by the sale of the parent 
estate. 

The question in the appeal before us relates to*the effect of 
the transfer by the Collector. 

* Appeal from Appellate Decree No. 2775 of 1903, against the decision of 
Babu Hariprasad Das, Subordinate Judge of Birbhum, dated the 17th Septem- 


ber 1903, reversing that of Babu Jogendra Nath Bose, Muneiff, of Bolepur in 
that District, dated the Ist May 1908. n 
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In the decennial settlement of Land Revenue in 1790, which 
was made permanent in 1793, thantadari and Jakhiraj lands were 
excluded but chaukidari chakran lands were included in the 
assessment. Section 41 of Regulation VIII of 1793 declared chakran 
lands to be responsible for the public revenue assessed on an 
estate in common with all other malguzari lands in the estate, 
The proprietors of estates had control over chaukidars as the 
lands held by the chaukidars were included within their estates 
and were considered to be parts of the estates. The Police Regu- 
lation XX of 1817 recognised the right of the proprietors. In 
Joykishen Mookerjee v. The Collector of East Burdwan (1), 
the Judicial Committee of the Privy Council held that lands 
held by chaukidars performing public duties and also private 
duties to proprietors must be held to be lands covered by 
section 41 of Regulation VIII of 1793 and included in the 
estates settled with the proprietors. Within six years, however, 
of this decision, Bengal Act VI of 1870 was passed and 
section 48 of the Act directed the transfer by Collector of chauke- 
dari chakran lands to the zemindar of the estate or tenure within 
which the lands are situated. The Act assumed, notwithstanding 
section 41 of Regulation VIII of 1793 and the decision of the 
Judicial Committee in Joyhishen Mookerjee’s case, that chau&idari 
chakran lands were not liable for the payment of land revenue 
and were not part and parcel of the estate settled with a pro- 
prietor. 

The effect of these lands being resumed by.Government and 
transferred to the zemindar under Bengal Act VI of 1870 was to 
detach them from the parent estate and to grant a new title in 
respect of these lands to the proprietor of the parent estate, who 
took the lands subject to those liabilities only which are men- 
tioned in the Act viz .—the chaussdax tax (sce section s1 of the 


` Act). Such lands thus came to be considered to be separate from 


other malguszari lands of an estate, which by the operation of the 
settlement Regulations had already been transferred to the pre- 
prietor. If chaukidari chakran lands were considered to be 
integral parts of an estate settled with a proprietor, no further 
transfer would have been necessary. Section 41 of the Regula- 
tion was thus impliedly repealed in districts or parts of disfricts 
to which Bengal Act VI of 1870 was made applicable. 

As soon as a transfer takes place tinder section 50 of the Act, 
the lands vest in the proprietor on a different right r.e., a right 

| (1) (1864) 10 M, I, A..16, 
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under the transfer as distinguished from his right as a settlement- 
holder of the entire estate. It is smmaterial whether the lands 
transferred find or not separate place in the general Register of 
Estates kept under Act VII (B. C.) of 1876, when there is a 
separation’ in substance and separate payment of the assessed 
amount of revenue to the Panchayet. Sections 54 and 55 of the Act 
of 1870 make the matter quite clear. The realisation of the assessed 
amount takes place separately and in a separate way from ordi- 
nary land-revenue and the effect of a sale of the lands under 
section 55 of Bengal Act VI of 1870 is to vest them in the pur- 
chaser free from all other incumbrances save and except the 
liability to pay the assessed amount payable to the Panchayet. 
Section 55 clearly contemplates that resumed chaukidari chakran 
lands have almost all the incidents of revenue-paying estates 
borne on the Collector’s revenue roll. On a sale under section 
55 the proprietors of the estate and the proprietor of the resumed 
lands become different the latter being then immediately sepa- 
rated from other malguzar7 lands. We do not see why the same 
consequences should not follow on the sale of the parent estate. 
We are, therefore, of opinion that the decision of the lower 
Appellate Court is erroneous and should be set aside and we 
decree this appeal and restore the decision of the Munsiff with 
costs in all the Courts including this Court. 7 
N. K. B. Appeal allowed. 


Before Mr. Justice Brett and Mr. Fustice Mookerjee. 
RANI HEMANTA KUMARI DEBI 


v 


HARI CHARAN GUHA AND OTHERS." 


Land Acquisition Aot (Tof 1894), Becs. 3, 18—' Person interested '— Reference 
to Olvil Court —Conflicting elaims, 


Ti a certain Land Acquisition matter, the Collector apportioned the amount ` 


of compensation between the landlord and the tenants. Subsequently, another 
person appeared and claimed the amount apportioned to the landlord as the real 
landlord, alleging that the person to whom the Collector had apportioned the 
money was not the real landlord of the land acquired. The Collector there- 
upon referred the matter to the Court. 

Heid, the reference was validly made, and the Civil Couré had jurisdiction 
to decide the dispute. 

Husaini Begum v. Husaini Begum (1) approved. 

* Appeals from Original Decrees Nos. 420 and 447 to 454 of 1900, against 
the decisions of Babu Ghanashyam Gupta, Subordinate Judge of Mymensingh, 


dated the 80th June 1900. 
(1) (1895) I. L. R. 17 All. 678, 
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Appeal by the Objector, 

Reference upon a Land Acquisition award. 

The facts and circumstances appear from the judgment, 
Babu Debendra Nath Bagchi for the Appellant. 


Babus. Mukunda Nath Roy, Akhoy Kumar Banerji and 
Tarak -Chandra Chakravarti for the Respondents. © 


‘The following judgment was delivered : 


Brett J.—These are five out of nine analogous appeals 
preferred by the present appellant against a decision of the 
Subordinate Judge of Mymensingh in nine references made to 
him under section 18 of the Land Acquisition Act. 

It appears that certain lands were taken up for constructing 
a railway line from Sinhajani to Jagonnathgunge in the district 
of Mymensing. The claimants to the compensation in these nine 
Cases appear to have included the landlord, the talukdars and the 
tenants; The Land Acquisition Deputy Collector made his award 
giving a certain share of the compensation to the landlord, and 
dividing the rest between the talukdars and the tenants. The 
present appeals relate purely to the share of the compensation 
which was awarded to the landlords. " 


.It is not disputed that the lad acquired in this case was 
included in mouzah Gouripur, and no objection has been taken to 


. the amount of compensation awarded in each case. It appears, 
however, that after the compensation due to tlie landlords had 


been awarded to the present appellant, the respondents appeared 
and lodged an objection, claiming to be entitled to that part of the | 
compensation as being the real landlords of Gouripur. In conse- 
querice of the objection taken by the respondents, references were 
made to the Civil Court. Before that Court, Hari Charan Guha, 
who was the person who had objected to the award of the Land 
Acquisition Deputy Collector, became the petitioner, and the 
present appellant, Rani Hemanta Kumari Debi, became the 
opposite party. The petitioner in all those suits claimed that 
Gouripur was included in pergunnah Shajahapur in the District of 
Moorshidabad ; while the opposite party, Rani Hemanta Kumari 
Debi, claimed*to be entitled to the compensation as landlofd of 
Gouripur by reason of the fact that that village was included i in 
pergunnah Pukharia in the, district of “Mymensingh. 


A mass of evidence, documentary and oral, appears to have 
been adduced by bóth parties in support of their respective claims, 
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Lote 


j and. the ‘result of the trial was that the Subordinate Judge came CNTs 

' to the conclusion that Gouripur was included in pergunnah 1904. 
Shajahapur, district Moorshidabad ; and that the petitioner a3 Fani Hemanta 
the proprietor of that estate was entitled, as landlord of Gouripur, Bonn Bebi 
to the compensation awarded by the Land Acquisition Deputy Hari Charan Guha. 
Collector. Against the judgments and decrees in all those cases — Brett, J. "a 


the opposite party, the present appellant, Rani Hemanta Kumari 
Debi, has appealed. The paper-book which has been laid before 
us for the purpose of hearing this appeal is a very small one and 
contains very few of the documents which were admitted in 
evidence in the Court of the Subordinate Judge. None of the 
oral evidence has been printed, and it has been very difficult for 
us on the scanty materials which have been placed before us to 
arrive at a satisfactory decision on the points in issue between the 
two parties. : 

The first objection taken to the decision of the Subordinate 
Judge has been, that as the dispute was between two persons 
having conflicting claims as landlords, therefore no reference 
should have been made to the Civil Court under section 18 of the 
Land Acquisition Act. It is suggested that that section contem; 
plates references only in the case of various persons interested in 
various capacities such as landlords, tenure-holders and tenants, 
and does not cover the case of persons who have conflicting claims 
as landlords. 


We admit that a. question, such as has been raised in the 
present case, is one which might at first sight appear to be foreign 
to the matters ordinarily to be determined by a Court sitting to 

` decide a reference under the Land Acquisition Act, but having 
regard to section 18 and section. 3 of that Act, we think that there 
can be no doubt that the Subordinate Judge.had jurisdiction to 
hear the references. Section 18.provides that any person inter- 
ested who had not accepted the award, may, by written application 
to the Collector, require that the matter be referred by the 
Colfector for the determination of the Court, whether his objec- 
tion be to the measurement of the land, the amount of the 
compensation, the persons to whom it is payable, or to the 
apportionment of the compensation amongst the persons 
interested. In this case dispute is with reference to the persons 
to whom the compensation is payable, and it is made by a person 
who claims to be interested as landlord in the land acquired, 
' Section 3 of the Act provides, that the expression “ persons 
interested ”` includes all persons claiming an interest in the com- 
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-pensation to be made on | account of acquisition ‘of land under 


this Act. We feel bound to hold that under the provisions of 
those two sections, the person having a claim as landlord, con- 
flicting with the claim of the person to whom the compensation 


has been awarded, is entitled under section 18 to come in and ask . 


the Collector to- make a reference to the Civil Court, and the 
Civil Coürt has jurisdiction to decide such a case. We may 


observe that | .under the provisions of the old Act it was distinctly: 


held that such a reference might be made, and on this point we 
may refer to the case of Imdad Ali Khan, v. The Collector of 
Farakhabad (1), and to the case of Nobodeep Chandra Chow: 
dhury v. Brojendra Lall Roy (2), in which it was laid down, that 
“it is the duty of the Judge in apportioning the compensation 
money which he is directed to apportion, to decide the question 
of title between all persons claiming a share of the money.” 
‘There is also: the case of Husaini Begam v Husaini Begam (3), 
in ‘which a Full Bench of the Allahabad High Court has 
distinctly held, with reference to the definitions of “ persons 
interested” ‘and to the provisions of section 18 of the Act, that 
the matters which were referred in these cases to the Civil Court, 
were matters which could be referred under the provisions of 
that: section, The first ground urged in support of this appeal, 
therefore, fails, 

It has next been contended that on the documentary evidence 
which was filed in the lower Court, the Subordinate Judge was 
not justified in arriving at the conclusion that mouzah Gouripur 
-was included in pergunnah Shajahapur, district Moorshidabad. 
The Subordinate Judge in his judgment has referred to the 
evidence and pointed out that it is clear that the only persons who 
have for some years been in possession of mouzah Gouripur, 
have been the talukdars, and he seems to have imagined that 
the real contest in these cases was between the different taluk 


“dars. ‘The petitioner, Bhobani Kishore Chuckerbutty, who was 


the landlord, alleged that Hari Charan Guha and Raja Nath 
Chunder were talukdars under him, whereas the opposite party, 
Rani Hemanta Kumari Debi, alleged that Mohini Chandra Kat 
and his wife, Barada Sundari, were the talukdars under her, and 
the fight for possession seems to have been going on betweén 
the talukdars. The two landlords, however, in the Court of the 


Subordinate J udge adduced evidence, both oral and documentary, 


7o (1885) 1 L, R7 AlL817.. . — (2) (1881) I. L. R. 7 Calo. 400. 
"(8) (1895) I. L. R. 17 AN. .573. 
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to prove their title to the compensation awarded to the landlords, 
Out of this evidence, only a very small number of the documents 
have been printed and laid before us, and the contention on 
behalf of the appellant in all the cases, is, that because in the 
thak map of 1852 Gouripur is entered as included in Pukharia 
. in Mymensingh, therefore it is clear that she is entitled as pro- 
prietor of Pukharia to claim the compensation awarded to the 
landlord of Gouripur. The Subordinate Judge has, however, 
pointed out that from the other documentary evidence on the 
record it is clear that an error was made in the thak map of 1852 
and subsequently in the survey map of 1853. It is to be observed 
that in the survey map of 1853, mouzah Gouripur is entered as 
included in pergunnah Zafarshahi in district Mymensingh and 
not in pergunnah Pukharia. In 1857 a roóa£ari appears to have 


been sent by the survey Superintendent of the Western Circle,. 


to the survey Superintendent of the 3rd division of the district 
of Dacca, pointing out that this mistake had occurred, and 
requesting that four mouzahs, namely, Kurpati, Baratin Garda, 
Anandapur, otherwise known as Kurasi, and Gouripur, might be 
excluded from the district of Dacca, and included in the district 
of Moorshidabad to which they belonged as portions of per- 
gunnah Shahajapur. The Subordinate Judge has relied on this 
document as indicating that in fact Gouripur was included in 
pergunnah Shahazapur in the district of Moorshidabad, and was 
not included in Pukharia in the district of „Mymensingh, 


- The learned vakil on behalf of the appellant has objected to 
this conclusion on the ground that ït is based on assumption 
‘only, We are unable to accept the view that the Subordinate 
Judge's conclusion is based merely on assumption. He refers to 
other documentary evidence which, he says, proved that village 
Gouripur was situated in pergunnah Shahajapur, and we see no 
reason to differ from the interpretation which he has placed on 
the robakari of the 24th of June 1857, as indicating that there 
had previouly been a mistake in the thak proceedings, and that 
that mistake was corrected in 1857. We have been referred to 
a copy of an entry in the general register of revenue-paying 
lands in the district of Mymensingh, in which the four mouzahs, 
Anandapur, Barah Taigar, Gouripur, Krishnaputi dhd Puckaria 
Halka, are entered as four mouzahs included in kismat, 
pergunnah Shahajapur in “district Moorshidabad; and the 


learned vakil contends that because in this register the entry. 


is “Bara Taigara ean DUK: and not, Gouripur D heres 
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foré it is a different mouzah and that the mouzah Gouripur-in 
Moorshidabad is a mouzah different from that in which the land 
acquired was situated. We do not, however, find sufficient 
reasons for accepting that contention as sound. Thé other 
documents which have been printed do not, in tur opinion, 
support the view that mouzah Gouripur was included in 
pergunnah Pukharia. The learned vakil has referred us 
to a robakart of 1858 which was long before the alleged 
purchase of Bhobani Kishore Chackerbutty, and toa certain 
certificate of sale (Exhibit 7) dated the 24th October 1857, 
showing that one Madhusudan Bhattacharjee purchased a certain 
share in Shahajapur at that time. These documents in them- 
selves are not sufficient either to disprove the title of the peti- 
tioner to pergunnah Shajahapur, or to prove to our satisfaction 
that the appellant Rani Hemanta Kumari Debi had a preferential 
title to the respondent Bhobani Kishore Chuckerbutty to the 
money awarded as compensation for the lands acquired, by reason 
of the fact that Gouripur was included in her estate pergunnah 
Pukharia. The oral evidence (as we have already noticed) which 
was adduced before the Court of first instance, has not been 
printed, nor has it been laid before us, and a very small portion 
only of the documentary evidence has been printed and has been 
read to us. The small portion which has been printed we have 
réferred to, and in our opinion, it entirely fails to support the 
contention of the appellant that the decision at which the Subor- 
dinate Judge has arrived on the evidence which was placed before 
him was incorrect. We are of opinion, that the appellant has 
entirély failed to prove that she is entitled as landlord of Gouri-' 
pur to the compensation awarded in the five cases in which these 
appeals have been preferred. We, therefore, confirm the judg- 
ment and decrees of the Subordinate Judge in al the cases, and 
dismiss the appeals with costs. 


In the other four appeals, the talukdar respondent, Jadu 
Nath Bhattacharjee, is said to be dead, and it has been suggested 
that the hearing of these four appeals should be adjourned in 
order that his legal representatives may be brought on the 
record as parties-respondents i in these four appeals. We have, 
however, heard the whole of the case as argued between the 
parties, and it is clear from the tase as laid before us that the real 
contest in these appeals is between the rival zemindars, and that 
thé talukdars' are really in no way interested in the matter in 
glspute, ‘which i$ thé right to the compétisation awarded to thé 
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landlords. It is, therefore, unnecessary to adjourn the hearing CIVIL, 
further, in order that the representative of one of the talukdars 1904. 

may be made a party. We findinthese four cases, for the Want Heminis 
reasons, on which we have based our conclusion jn the other five, Kumari Debi ` 


that the appellant has failed to prove that the decision of the tari Charan Guha, 
Subordinate Judge was wrong, and we, therefore, dismiss them 
with costs. 

‘In each of the appeals Nos. 420 and 447 to 450 of 1900, we 
assess the hearing fee at one gold mohur, payable to the talukdar, 
respondent, and one gold mohur to the zemindar, respondent” 
In each of the other cases one gold mohur to the zemindar, 
respondent only. 

An objection has been raised to the order which we have 
passed directing that the talukdars should receive one gold 
‘mohur in each of the cases which have been heard, on the e 
ground that the appeals have not been directed against the 
talukdars; but that they have been made parties only 
because they were parties in the Court below. We do not 
think that is sufficient for disallowing their costs as they have 
had to attend. We, therefore, allow them their costs in the 
five appeals in which they have appeared. 


N. K. B., Appeals dismissed. 


Brett, J. 


Before Mr. Fustice Mitra and Mr. Fustice Holmwood. 
RAM LOCHHI KOER 


v. ONE l OIviL, 
H. COLLINGRIDGE AND OTHERS.” 1906. 
à Qo-owners, lease by— Determination of lease— Partition. Notember, 2l. 
. The three different shareholders of a joint estate granted leases of a certain J. aut. 1. 


plot to the same person in respect of their different shares. On the determina- Eu d 
tion of one of the leases, the lessor sued for partition and for khas possession 
of the lands in her share : 
Held, she was entitled to the relief claimed. 
“Radha Kanta Shaha v. Bipro Das Roy (1) followed. 


Appeal by the Plaintiff, 
Suit for partition and for khas possession. 
The facts and arguments appear from the judgntent. 


* Appeal from Appellate Deoree No. 8008 of 1904, against the decision of 
E. P. Chapman, Esq., District Judge of Monufarpore, dated the 27th August 
1904, reversing that of Babu Purna Ohafidra De, Subordinate Judge, dated the 


}ith June 1904. i . 
TU ue Lehre (1) (1904):] C. L. J. 40, nr 2 
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Dr. Rash Behary Ghose and Babu Shorashi Churn Mitra 
for the Appellant. 


Babus Umakali Mukerji and Satish Chandra Mukherji for 
the Respondents. C, A. Ve 


The following judgment was delivered : 
Mitra J.—The plaintiff and the defendants ‘znd and ard 


parties, are the proprietors of mouza Raghunathpur Kharji, the 


plaintiff having an undivided one-fourth share, and the defen- 


.dants 2nd and ard parties having a one-fourth and a half share 


respectively. The defendants first party arethe proprietors of 
the Dandpore Indigo concern and they held 76 bighas 2 cottas 
and 19 dhurs of land within the village as lessees under the 


'proprietors under separate leases. They are still holding the 
three-fourths share of the defendants 2nd and. 3rd parties under. 


separate leases from them, but their lease from the plaintiff for 
her one-fourth share expired at the end of the Fusli year 1307, 
and under the conditions of the lease which is dated the 21st 
April 1890, the plaintiff was entitled to kas possession of her 
share. After the expiry of the lease, the defendants first party 
did not give up possession, but the plaintiff did not consent to 
their action and did not accept rent. Thus they were trespassers 
from the beginning of the year 1307 except as to lands actually 
under indigo cultivation as to which there was an express 
condition not now necessary to refer to. The plaintiff has asked 
in the suit for a decree fora partitioned one-fourth share or 
joint possession in the alternative of the lands in the occupation 
of these defendants and also for mesne-profits for the period of 
trespass. 

The plaintiff has stated in her plaint that the lands leased to 
these defendants are zerazt, but it is clear from the facts alleged 
and proved that the lands are not tHe private lands of the pro- 
prietors as contemplated by the Bengal Tenancy Act. They are 
portions ofthe raiyati lands of the village which came somehow 
or other into the kas possession of either the proprietors or 
their lessees, the defendants first party. 


These defendants claim a £as& or occupancy right in the 
lands but their plea that the lands were in the occupancy of 
raiyats who had jore rights and that they had obtained kkas 
possession with the consent of these raiyats for the purpose of 
indigo cultivation is inconsistent with their Aaskt right. They 
obtained &as possession as lessees on account of relinquishment 
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by the raiyats and they cannot claim a right of occupancy by mere 
possession and cultivation when they paid no rent specially for 
such lands and they were in fact landlords in occupation. If the 
rights, the raiyats had, were transferable by custom or local usage 
(and there is no plea or proof to that effect), and if these defen- 
dants had acquired by purchase such rights, they might have 
pleaded in defence to any suit in ejectment without notice to, 
quit either occupancy rights or such anomalous rights as 
are contemplated in Fawadul Hug v. Ram Das Saka (1), 
referred to by the learned District Judge. But on the facts 
alleged and found by the learned Judge, section 22 of the Bengal 
Tenancy Act has no application, and the acquisition of £Zas 
possession of lands covered by the lease enured to the benefit of 
the lessor as soon as the lease expired and the lessor was entitled 
to re-enter. . Thus these defendants have no right to resist the 
plaintiff's claim to possession on the ground of their alleged 
occupancy right. 

What then is the shape of the relief the plaintiff is entitled 
to? She has claimed possession of her share of the lands by 
partition and we think she is entitled toit. The Subordinate 
Judge held she was entitled to a decree for partition and 
directed a commission to issue for the purpose of dividing 
the lands by metes and bounds. We see no bar to such a decree 
being passed, notwithstanding that the lands are not the private 
lands of the proprietors and they are only portions of the ratyati 
lands of the village. All the co-proprietors are parties to the 
suit and the proprietor and defendants dé not object to a partition. 
The lessee defendants have under their leases the present right 
to possession of the lands though such right is temporary in 
character. As between the plaintiff and the lessee defendants the 
right to hold possession of the lands in suit are similar in 
character though not in quantity z.e., the respective periods they 
are entitled to possession. As long. as the lease-hold interests 
last the plaintiff and the lessee defendants are co-owners or 
tenants in common. 

The difficulties and evil consequences of joint possession are 
well-known and we are averse to passing a decrge for joint 
. possession if it can be avoided. Partition is admittedly the most 
appropriate remedy for avoiding the evils of joint possession and 
when the plaintiff has prayed for it, we think on obvious prin- 
“ciples of equity and ` principle followed in Zemadri Nath v, 


. (1) (1896) 1. L, R. 24 Cale, 143, 
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Ramani Kanta (1) and Radha Kanta Sahav. Bipro Das Roy (2); 
we ought to direct a partition as the Subordinate Judge did. 
The plaintiff is also entitled to mesne profits for her share which 
should be assessed as compensation for use and occupation. 

The result of our decision, therefore, is that the decree of 
the lower appellate Court is set aside and that of the Subordinate 
Judge is restored with costs. 

: We, think, however, that in the peculiar circumstances of 
this case the plaintiff should be made to pay the entire costs of 
the partition, and the defendants or any ofthem should not be 
saddled with any portion of the costs of such partition. 
It is entirely for her benefit that her one-fourth share is to be 
separated by partition and it may be that after the expiry of 
the leases of the remaining three-fourths share a fresh partition 
of the entire mouzah including the lands, covered by the present, 
litigation, would be necessay. 
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N. K. B. Appeal allowed: 


(1) (1897) I. L. R. 24 Cale. 575. (2) (1904) 1 O. L. J. 40. 


Before Fustice Sir Chunder Madhub Ghose and Mr. Justice 
Caspersz. 


TRIRURA SUNDARI DEBI 
v 


DAKHINA MOHAN ROY AND OTHERS.* 

Hindu Law, partition—dlother, share of—Reversion— Right to sue, survival, . 
The right of the mother to a share of the father’s properties on a partition 
among the sons ia in lieu of maintenance and such share on her death reverts 
to the song Where the mother brought a snit against the sons for her share 
of certain Government Promissory Notes which had been partitioned amongst 
themselves by them, : 
Held, on her death, the right to sue did not survive in her executor. 


- Appeal by one of the Defendants. 
Suit for partition. i - 


The facts and arguments appear from the judgment. 
Babus Lal Mohun Doss, Golap Chandra Sarkar and 


Mahendra Kumar Mitra for the Appellant. . 
Drs. Rash Behary Ghose and Priya Nath Sen for the Respon- * 
"dents. . ^ í 


.  * Appeal, from Original Decree No. -208 of 1900, against the decisiop et 
‘Babu Bhagabati Charan Mitter, Subordinate Judge of 24-Pergunnahs, dated 
the 19th January 1904. >% - i PENES 


Voi V, * ' Hidi obri. 
The judgment of the Court was delivered by 


Caspersz J.—This is an appeal in a suit for partition 
instituted by Peary Mohan Roy, one of the sons of the late 


‘Babu MohinisMohun Roy who died intestate on the roth Sep- 


tember; 1898, leaving a very considerable éstate including Govern- 
ment Promissory Notes of the value of eight lakhs of rupees. 

Mohini Mohun Roy left four sons, Dakshina Mohun, defen- 
dant No. r, Annoda Mohun, defendant No. 2, Peary Mohun, the 
plaintiff in this action, and Radhica Mohun, the defendant No. 3, 
and also a widow Tripura Sundari, defendant No. 4, who preferred 
the appeal now before us. The four sons obtained a succession 
certificate from the District Judge of Alipore and, in pursuance 
thereof, on the roth January 1899, divided the Government 
Promissory Notes amongst themselves, each brother taking Notes 
to the nominal value of two lakhs of rupees but entering the 
same as “ Aao/at" (loan) in the joint account. 

It appears, however, that the family continued joint until 
the rst August 1900, when Dakshina Mohun separated himself 
in food and residence from his brothers. Again, on the rith 


' December 1900, the defendant No. 2, Annoda Mohun, separated 


in food from Peary Mohun and Radhica Mohun. On the death 
of Dakshina Mohun, which event occurred on the 6th June 19or, 
his widow, Sindhubala Debi, became entitled to his interest in the 
estate. That lady conveyed all her interest to her daughter's son 
and reversioner Kshitish Chunder Acharyya Chowdhury. In the 
meantime, the suit for partition, out of which this appeal arises, 
was instituted by'one -of the sons of Mohini Mohun ; and the 
question raised in this suit, so far as Tripura Sundary, the widow 
of Mohini Mohun, who was one of the defendants, was concerned, 
put shortly, is this: Was Tripura Sundari entitled to claim a 
one fifth share in the Government Promissory Notes which are 
left as part of-his estate by Mohini Mohun Roy but which were 


‘appropriated on the 11th January 1899 by the four sons of 


Mohini Mohun Roy after his death and before the partition 
of his other properties, both moveable and immoveable ? On this 
point, the learned Subordinate Judge framed the second issue 
which guns thus: Is the defendant No. 4 (Tripura Sundari) 
entitled to one-fifth share of the Government Promissory Notes 


‘and moveables divided amongst the sons? Was there sucha 


partition amongst the sons as to entitle the mother to a fifth share 


‘in the estate? The learned Subordinate Judge has answered 
this issue in the nggative ; and, in passing a preliminary decree 
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for partition (19-1-1904), directed, among other matters, that the 
estate, save and except the Government Promissory Notes and 
certain shawls (which were also divided between the sons) should 
be divided into 5 parts. Hence this appeal was preferred by 
Tripura Sundari. She, however, died on the 27st July 1905, 
and was represented upon the record by Hridoy Kant 
Bhattacharyya, executor under her will, under an order-of a 
Judge of this Court. 


. For the contesting respondents two preliminary objections 
have been advanced, namely, (1) the appeal has abated by reason 
of no application for substitution of a legal representative in 
place of Tripura Sundari, the appellant, having been made 
within the statutory period, and (2) that Tripura Sundari’s right 
to appeal did not survive in her legal representative, within the 
meaning of section 365, read with section 582, Civil Procedure 
Code. We shall deal in the first place with these preliminary points. 

As already stated, Tripura Sundari died on the 21st July, 1905 
leaving a will and codicil. On the 14th August of the sanie 
year, Hridoy Kant Bhattacharjya, the executor uner the will, 
applied for probate (as appears from an affidavit of the said 
Hridoy Kant) and, on the 22nd December, such Probate was 
granted to him. In the meantime, however, no application was 
made to this Court forsubstitution of his name as the legal 
representative of the appellant Tripura Sundari, and it was 
not until the 18th April 1905 -{that is, after the statutory 
period of six months), that an application was presented 
by him, supported by an affidavit of one Abinash Chunder 
Moitra, for that purpose and for the purpose of being allowed 
to pay in the costs of preparation of the paper-book in the 
appeal case; and an order was male by a single Judge of 
this Court, such as Hridoy Kant prayed for. It was, however, an 
exparte order and it does not appear that the -application was 
made after notice to the respondents, and looking at the applica- 
tion itself, no explanation whatsoever was offered why no 
attempt was made to have Tripura Sundari represented in the 
appeal in proper time ; and it does not appear that the attention 
of the learned Judge was specially drawn to the fact, that the 
application for substitution was made after the expiry of the 
statutory period, and that the appeal was liable to be abated. 
In these circumstances, it i$ quite open to me to consider, when 
objection has been raised by the. respondents, whether the appeal 
.Should not abate. And being of that opinion, and finding that the 
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affidavit that was presented on the 18th April, 1906, was insuffi- 


éient, we called upon Hridoy Kant to file a fresh affidavit and 
petition. Two affidavits, one after another, have now been filed 
on his behalf, and there is a counter affidavit by the other side. 
We neéd hardly say that there was nothing to prevent 
Hridoy Kant from applying for substitution of his name as the 
legal representative of Tripura Sundari within the statutory 
period ; if such application was supported by a proper affidavit 
aud if the application had been opposed by the opposite party, the 
Court might have, under section 367 of the Code, decided who 
should be admitted to be such legal representative for the purpose 
of prosecuting the appeal; or the Court might have stayed the 
appeal until the probate of the will of Tripura Sundari was 
obtained. Such a course was not adopted by Hridoy Kant, and 
one does not understand why, even after probate was granted to 
him, he did not take prompt steps to have his name substituted 
in place of Tripura Sundari. When probate was granted, there 
was still a month for him to apply before the expiry of the 
statutory period. He did not avail himself of this month, but 
waited until the 18th April 1906, when his application was made. 
Referring. then to the two affidavits which have now been 
presented on behalf of Hridoy Kant—one of these affidavits 
being by himself—as also to the affidavit by the other side we 
are bound to say that the explanation now offered for the 
great delay that occurred in applying to this Court for 
substitution of the name of Hridoy Kant in place of Tripura 
Sundari is eminently unsatisfactory. In the first place, we 
observe that there is an apparent discrepancy between the 
statement as made in the 4th paragraph of Hridoy Kant’s petition 
‘dated the 6th December 1906, (supported by an affidavit), and 
the 15th paragraph of that, person's own affidavit, dated the 
"1th. December 1906, in the matter of the money that was 
required to be deposited in Court for preparation of the paper- 
book in the case. In the first mentioned paper, it would appear 
that Hridoy Kant was able to raise the money in the month 
of April, but not before then; while, according to the other 
document, he was not in possession of the funds required, 
and, therefore, he had to arrange with a vakéel for the 
preparation of the paperbook, and to pay the costs by instal- 
‘ments. This matter bears, to some extent at least, upon the 
question whether he was not in a position to make his applica- 
.tions for substitution and payment of.the,money required to 
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orm. ' be deposited in Court before April 1906. In the next place, 
1906. it seems to be plain enough, upon the affidavit of the opposite 


riputa Sundari Debi party, that Hridoy Kant applied in different Courts for the 
substitution of his name in place of the deceased lady; one 
of these applications being even before probate ‘was obtained 
Pens A of the will; and the other being in the proceedings out of 
which another appeal No. 305 of 1906, which is also now 
before us, arises—thereby negativing the story now told that 
he was not in possession of the papers in connection with 
the estate left by Tripura Sundari, and that he was, therefore, 
ignorant that any appliction for substitution had to be made 
in this case. Inthe third place, it seems, upon the affidavits 
of both parties, that Hridoy Kant was in possession of funds 
from which he might have, if he had chosen, paid in the 
. costs of the preparation of the paper-book in this case. In 
the fourth place,:we find, upon the exhibits ‘annexed to the 
affidavit of the othér side, that Hridoy Kant omitted to 
mention the Government Promissory Notes, the subject- 
matter of this appeal, in the valuation paper connected with 
the estate, “moveable and immoveable property of Tripura 
Sundari,” that was filed in the probate case. In the fifth place, 
-we observe it stated in the affidavit of Hridoy Kant (see 
-paragraph 14) that it was not until April 1906, that he sought the 
advice of certain vakeels as to the course he should adopt 
in this case, thereby indicating clearly that till then he had 
not made up his mind whether he should prosecute this 
appeal. And there was good reason why he could not 
apparently make up his mind, and to this matter we proceed 
now to refer. 
The Government Promissory Notes formed part of the corpus 
of the estate left by Mohini Mobun Roy, which Notes the 
‘Subordinate Judge held had already been divided by his four 
sons and could not be brought into partition in this partition 
suit. If Tripura Sundari had been alive to prosecute «this 
appeal, a serious question would, no doubt, have arisen whether 
the Court below was not wrong in holding that she had 
acquiesced in the division of the Promissory Notes in question 
on réceipt 6f a monthly allowance.of .Rs. soo and that such 
‘acquiescence was a bar to those Notes being now brought 
into partition, when there is Sufficient property left after 
‘the partition of those Notes, from which her maintenance 
‘could be paid. However that may be, now that Tripura 
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Sundari is dead, such a question can hardly arise; for, as 
correctly stated in the judgment of the Court below, when the 
Hindu law prescibes a share being alloted to a woman upon a 
‘partition after her husband's death, it is a share given to her 
simply in .lleu of maintenance, and that such share reverts, 
.according to the Bengal School, upon her death, to those heirs 
of her husband, out of whose portion the said share was 
taken (see Kedar Nath Coondoo v. Hemangini Dassi (1) so 
that Tripura’s claim to a share in the Promissory Notes in 
question apparently came to an end upon her death, and 
necessarily the right of prosecuting the appeal did not'survive 
in her legal representative. It was probably upon this considera- 
tion that Hridoy Kant did not think it necessary to seek advice 
of eminent vakeels of this Court, for some months together after 
Tripura's death, as to the advisability of prosecuting this 
appeal, and incurring costs for that purpose. * 

Upon all these considerations we are of opinion that no 
‘sufficient cause has been shewn before us why no application 
was made for the substitution of the name of Hridoy Kant 
Bhattacharjye in place of Tripura Sundari: within the statutory 
period and the result must be that this appeal should abate 
(see in this connection, Raj Chunder Sen v. Gangadas (2) 
and we order accordingly costs to the respondents Rs. 200. 


N. K. B. Appeal abated. 
(1) (1886) I. L R, 13 Calo, 336, (2) (1904) L. L. R. 31 Calo. 487. 


Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
GANGA DAS BHATTAR AND ANOTHER 


v 


JOGENDRA NATH MITRA AND orurrs.* 


Mortgage, suit to enfores— Parties, necessary— Mortgagee, obligation of, to make 

parties—Accounts, how to be taken—Accounts, right of party excluded to 

' reopen —Liability of puisns mortgagee, how ascertained — 1 Aability, ectent 

o 0f — Pedenption, right of, — Redemption, if and when may be partial— 

Anterest— Contract debt—Judgment debt, difference between, how and 
wher arises, f 


It is obligatory upon a mortgagee to bring before the Court all persons 
interested in the equity of redemption, of whose interest he has notice ; i£ he 
omits a party of whose interest he has no notice, the decree obtained by him 
does not thereby become infruotuous, Lo i 

* Appeal from Appellate Decree No. 629 of 1905, against a decree of E, G. 
Drake-Brockman, Esq., District Judge of Midnapore, dated the 6th January 


1905, affirming that of Babu Purna Chandra Banerjee, Bub-Judge of Midnapore, 
datel-the 11th July 904, > i s" eI m AN ah 
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Quaere, whether a mortgagee who omits to impléad a necessary party, may 

not maintain -another suit to enforce his security against the party. excluded, 
under certain circumstances ?- 2 . 


Dharam Singh v. Angan Lal (1) and Lachaman Das v. Dallu (2) referred to. 


Even if itis open toa mortgagee to enforce his security "by a fresh suit 
against an exoluded party, it is not obligatory npon him to do so. 

Har Pershad Lal v. Dalmardan Singh (8) referred to. 

A person who redeems after a foreclosure sale must pay the whole amount 
of the mortgage debt. although the land or the property was sold for a less sum ; 
in other words, the purchaser, at the sale of the second mortgagee, is bound to 
pay the purchaser at the sale of the first mortgagee, as the price of redemption, 
not merely what the latter had paid at the execution sale, but what was due 
upon the first mortgage. ' 


Nilakant Banerji v. Suresh Chandra Mulliok (4) referred to and followed, 

Girish Ohunder v. Kedar Nath (5), Syed Intf Ali Khan v. Futteh 
Bahadur (6), Umes Chunder v. Zahoor Fatima (7), Ganga Pershad Bahs v. 
Land Mortgage Bank (8), Collins v. Riggs (9), Dadoba v. Damodar (10), 
Sivathi v, Ramasubbayyar (11), Dip Narain v. Hira Singh (12), Wahid-un-nissa 
v. Gobardhan Das (18), Jones v. Vandorem (14), American Loan Co. v. 
Atlanta (15), McCabe v. Bellows (10), MoGough v.: Sweetzer (17), Fields x. 
Danchoner (18), referred to. . 


Kasumunnissa v. IVilrgtna (19) dissented from. 
Chunder Nath Mullick v. Nilakant Banerji (20), explained, 


When a party who has been excluded from a mortgage suit and has thus 
not been afforded an opportunity to redeem, subsequently seeks tu exercise his 
right of redemption, he is entitled to do so upon the same teims, as if he had 
been made a party to the original suit. The party who has been improperly 
excluded from a mortgage suit is entitled to claim that he should not be placed 
in a worse position than what he would have occupied, if he had been made a 
party to the original suit ; if he bad been so made a party, he would have been 
entitled to redeem upon payment of the sum ascertained by the decree, together 
with interest upon such sum at the Court rate between the date of the decree 
and the date of actual realization ; in other words, his liability to pay interest at 
the contract rate would have terminated on the date of the decree when the 
lability would have passed from the domain of contract into the domain of 
judgment; from that date his lability would have been determined by the 
decree and interest would have run at the Court rate allowed by the decree. 


(1) (1899) I, L. B. 21 All. 801... (8) (1905) I. T.. B, 32 Cale. 891 ; 1 C. L. J. 871. 
(2) 1900) I. L R.22 All 304. (4) (1885) I. L. B. 12 Cale. 414. — ' 


(5) (1905) L L. R. 33 Cale. 590. 
(6) (1889) L. R. 16 I. A. 199 ; [, D. R. 17 Cale 23. 
(7) (1890, L R. 17 L A. 201 ; T. L. R. 18 Calo. 164 
(A) (1893) L. R. 21 I. A. 1; I. L. R 21. Cale. 346. . 
(9) (1872) 14 Wallace U. 8. 491. (13) (1908) I.1..B. 25 All: 888 ($94). 
(10) (1891) I. L. R. 18 Bom. 486. (14) (1889) 130 U. S, 684 1692). ' 
(11) (1897) I. L.R 21 Mad. 64. *«(161 (1889) 99 Fed. Rep. 318. 


* (12) (1807) L L. R. 19 All. 627 (534) — (16) (1856) 7 Gray 148." 
- (17) (1898) 97 Alabama 861; 19 L. B. A. 410. 
~ . (18) (1898) 65 Arkansas j 49 L. R. A. Ps M 
(19) (1881] I. L. E. 8 Calo, 79 (88), (80) (1883) L.Ic-R«'8: Cada: 0000 
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Dadoba v. Damodar (1), Wahid-un-nissa v. Gobardhan Das (2) and Rani 
Sundsr Koer v. Rui Stam Kishen (3) referred to. 

A puisne mortgazee who has been left out of a prior mortgagee's suit is 
entitled jo have his liability determined in accordance with two principles; 
namely, first, that as he was not n party to the mortgage suit, the account ought 
to be taken in his presence and to eutitle him to exercise this right he must 
indicate specifically the grounds npon which he assails the accuracy of the 
accounts ; secondly, that when the accounts are so re-taken, if necessary, the 
amount due on the mortgage up to the date for repayment fixed in the mortgage 
decree is the measure of his liability and he is entitled to redeem upon 


payment of this sum together with interest at the Court rate up to the date of 
actual payment. 


Dich v, Butler (4), Wrixon v. Vize (5) and Rani Sunder Koer v. Rai Sham 
Kishen (8) referred to, 


Umes Chunder Sircar v. Zahoor Fatima (6) and Gunga Pershad Sahu v. 
Lund Mortgage Bank (T) explained and distinguished, 

When the plaintiffs bave themselves purchased the equity of redemption, 
the defendants are entitled to claim partial redemption, that is, to the extent of 
the properties purchased by them, d 


Surjiram Marwari v. Barhamdeo Pershud (8) and. Hari Kissen v. Veliut 
Hossein (9) referred to. 


Appeal by the Plaintiffs. 

Suit for declaration of title and recovery of possession on 
the basis of purchase ata sale in execution of a decree on a 
mortgage. 

The facts of the case appear fully from the judgment. 

Babus Tara Kishore Chowdhury and Braja Lal Chakravarti 
for the Appellants. 

Babus Golap Chandra Sarkar, Mahendra Nath Roy and 
Khetra Mohan Sen for the Respondents. 


C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
inan action for declaratiop of title and recovery of possession 
on the basis of purchase ata sale in execution of a decree on a 
mortgage. It is admitted that defendants Nos. 8 to 11 were the 
original owners of the thirteen parcels of land to which reference 
is made in the plaint, and the series of transactions by which the 
contesting claimants acquired title to them, are not disputed 
before this Court. On the 12th March 1890, the owners executed 
a mórtgage of all these properties in favour of one Gokul Chandra 


(1) (1891) I L. R 16 Bom, 486. 
12) (1900) I. L. R. 92 AIL 459.7 on appeal (1003) I. f, R 25 All. 388, 
(8) (1908) 5-C. L. J. 106. (8) (1812) 2 Dr. & War. 192. 


(4) (1827) Moll. 42. (8) (1890) L. R. 17 I. A. 901 ; I, L. B, 18 Cale. 184. 
(7) (1898) L. R. 21 I. A. 1; I. L. R. 21 Calc. 860. 


- 5 (8), (1905) 2 C, L, J. 202. (9) (1903) 1. L. B, 80 Calc. 756, . 
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Misser, and undertook to repay the loan on the 14th December, 
189o. They defaulted in making payment, and the mortgagee 
transferred his rights to the present plaintiffs on the 3rd June, 
1896. Onthe 3rd August, 1896, the plaintiffs sued to enforce 
their security against the mortgagors, and after à protracted 
litigation, to the details of which it is not necessary to refer, 


obtained a decree on the 2nd August, 1901. Execution was’ 


taken out in due course, the properties were brought to sale and 
were purchased by the decree-holders on the 21st May, 1902. 
When they proceeded to take delivery through the Court, on the 
12th December, 1902, they found defendants 1 to 7 in, possession 
of portions of the properties. This led to proceedings under 
section 335 of the Civil Procedure Code, which were decided 
against the plaintiffs on the 28th March 1903, and on the 4th 
November following, they commenced the-present action. The 
history of the titlè of the contesting defendants who may be 
divided into two groups, appears to be as follows. The first two 
defendants, under whom defendants 5 to 7 hold as sub-tenants; 
trace their titleto a mortgage, executed in favour of their father by 
the owners on the 31st March, 1892, in respect of plots 7 and 9 to 
12. They enforced this security; obtained a decree, brought the 
properties to sale, purchased them on the 15th May, 1902, and got 
into possession with the help of the Court. The third and fourth 
defendants trace their title to a conveyance of plots 2, 3, 5 and 6, 
executed by the owners in their favour on the 24th September, 
1890, and they allege that they have been in possession of the 
parcels purchased by them ever since their title accrued. It is 
clear, ‘therefore, that the first.four defendants were interested in 
the equity of redemption at the time when the plaintiffs sued to 
enforce their security, but were not made parties to that litigation, 
because the plaintiffs were not aware.that they had or claimed, 
any interest in the properties over which their mortgage extended. 
The result, therefore, has been that each set of mortgagees has 
enforced their security behind the back ofthe other. In the 
Court of first instance, as also before the learned District Judge, 
each of the claimants appears to have challenged the bonafides of 
the transactions upon which the title of the others was based, 
but the Courts below have found, that the transactions referred 
to were all genuine, and in this Court, no dispute has been raised 
on the subject. The substantial question, therefore, which calls 
for our decision, is as to the principles upon which the conflicting 
rights of the parties are to be adjusted. The Subordinate Judge 


. 
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held, that the defendants were bound to redeem the plaintiffs, 
and that they would be entitled to continue in possession of the 
parcels claimed by them upon payment to the plaintiffs of a 
proportionate share of the money for whích the latter purchased 
at the execution sale. This view was affirmed on appeal by the 
District Judge. The plaintiffs have appealed to this Court, and 
on their behalf, it has been contended, frst, that the defendants 
ought not to be allowed to redeem on the basis of the purchase 
money, but that they should be called upon to redeem on the 
basis of the mortgage; secondly, that in taking the accounts on 
the footing of the mortgage, accounts ought to be taken as if 
the mortgage has never been enforced, and 7Aird/y, that the 
defendants ought to be called upon to redeem the entire mortgage. 
These contentions have been controverted by the respondents, 
and it has further been argued on their behalf, frst, that the 


remedy of the plaintiffs is by a fresh suit to enforce their security’ 


in the presence of all the parties interested in the equity of 
redemption, and that if the present suit be regarded as an action 
of that description, it is barred by limitation, and second! , that 
the second mortgagee, defendants are entitled to credit for a 
payment which they made on the 4th July, 1902, under section 
171 of the Bengal Tenancy Act to save the mortgaged properties 


from sale, in execution of a decree for rent obtained by the . 


superior landlord against the mortgagors. 

The first ground taken on behalf of the respondents raises a 
question which, if decided in their favor, would render unneces- 
sary an examination of the other questions involved in the appeal 
and must, consequently, be considered first. It was contended by 
the learned vakil for the respondents, that it is obligatory for:a 
mortgagee to bring before the Court all persons interested in the 
equity of redemption, and that if he fails to do so, his decree 
becomes infructuous, and his only remedy is by a fresh suit in the 
presence of proper parties. In our opinion, there is no foundation 
for this contention. It is not necessary for us to consider whether 
it is open to a mortgagee, who has omitted toimplead a necessary 
party, to maintain another suit to enforce his security against 
the parties excluded ; that he may do so, under certain circums- 
tances,” appears to have been affirmed by the Allallabad High 
Court in Dharam Singh v. Angan Lal (1), and Lachman Das ~v. 
Dallu (2. But even assuming that it is open to a mortgagee to 
enforce his security by a fresh suit against. an excluded party, it 

(1) (1809) I. L.R. Bf All. 301, (2) (1900) I, L, B, 22 All 394," 
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is well settled that it is not obligatory upon him to do so. It is: 


sufficient to refer to the decision of this Court in Zar Pershad 
Lal v. Dalmardan Singh (1). There a first mortgagee who had 
no notice of a second mortgage, sued the mortgagor alohe and 
obtained a decree, in execution of which the mortgaged property 
was sold; meanwhile, the second mortgagee had enforced his 
security behind the back of the first mortgagee, obtained a 
decree, purchased the property and taken possession of it. In a 
suit by the purchaser at the sale held in execution of the decree 
upon the first mortgage, it was ruled,that he was entitled to 
possession, subject to the exercise of the right of redemption of 
the defendant. It appears to have been contended, that 'as the 
suit had been brought more than twelve years after the due date 


on the first mortgage,and as the plaintiff would be barred by 


limitation, if he brought a second suit to enforce his security as 
against the party *excluded from the previous suit, his claim 
ought not to succeed. This contention was over-ruled by the 
majority of the learned Judges who decided that case which 
appears to us to be applicable to the circumstances of the case 
now before us. The first ground taken on behalf of the respon- 
dents must, therefore, be over-ruled. 

The first ground taken on behalf of the appellants raises the 
question, whether the defendants should be called upon to redeem 
the plaintiffs on the footing of the purchase money paid by the 
latter at the execution sale or whether the defendants are bound 
to redeem on the basis of the mortgage which is the foundation of 
the title of the plaintiffs: In support of the first of these alter- 
natives reliance is placed by the respondents upon a passage in the 
judgment of Mr. Justice Pontifex in Eusumunnissa v. Nilratan 
Bose (2) in which that learned Judge observed as follows : “If on the 
other hand it (that is, price paid by the purchaser at the sale of the 
first mortgagee) was less (that is, less than the amount due on the 
mortgage decree), we think the defendant is entitled to redeem 
on paying the amount paid by the plaintiff as purchase money,” In 
support of the second alternative reliance is placed by the 
appellants upon a decision of this Court in Gzrzs& Chunder v. 
Kedar Nath (3), in which it was ruled that the purchaser, at the 
sale of the Second mortgagee, is bound to pay the purchaser at the 
sale of the first mortgagee, as the price of redemption, not merely 
what the latter had paid at the exéeution sale, but what was due 


(1 (1905) I. L. B. 82 Calo, 891; 1 C. L J. 871. 
(2) (1881) I. L. R. 8 Cale 79 nt 88. . (8) (1006) I. L R. 88 Cale. 590., 
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upon the first mortgage. It is obvious, therefore, that there fs OrvIL. 

a conflict of authorities in this Court upon the point raised ~~ 1907. 
before us, and we were invited by the learned vakil for the Ganga Das Bhattar 
respondents to refer the question for decision to a Full Bench. 
It is not necessary, however,to adopt the course suggested, 
first, because the decision upon which reliance is placed Mookerjee, J. 
on behalf of the respondents, appears to be inconsistent with — 
at least four decisións of the Judicial Committee to which we 

shall presently refer, and by which it must be taken to have been 

impliedly over-ruled, and secondly, because the decision upon 

which reliance is placed on behalf of the appellants, i is based upon 

an unquestionably sound principle. The decision of Mr. Justice 

Pontifex to which reference has been made was applied by this 

Court in the case of Chander Nath Mullick v. Nilakant 

Banerjee (1), in which Mr. Justice Cunningham held, that the . 
defendants were entitled to redeem the plamtiff upon payment 

of the money which the latter had paid, as consideration for 

purchase at the execution sale. The case was then taken on 

appeal before the Judicial Committee (Wilakant Banerjee v. 

Suresh Chandra Mullick (2). Their Lordships reversed the decision 

of the High Court upon grounds with which we are not concern- 

ed at present, but they expressed their disapproval of the terms 

upon which redemption had been decreed by the High Court in 

the following passage: “They (the High Court) go at once to 

say of their own discretion, what shall be the price paid for the 

mortgaged property. * * * He (the purchaser) is to have the 

whole property taken away from him by Khagendra on receipt of 

what he has paid for the equity of redemption alone, and not to 

have a single farthing for that portion of his mortgage debt, 

which the Court themselves say, ought to be charged upon the 

property. Nor is he to hgve anything for Khagendra’s costs 

which he paid, or for his own costs for that suit which failed by 

Khagendra setting up a fictitious title. The hardship of such a 

decree upon the plaintiff is apparent in stating the facts. Their 

Lordships think, that it is founded upon entirely wrong grounds. 
It is not consistent with itself, because it does not give to the 

mortgagee, what the Court says, he is entitled to have ; but besides 

this fhconsistency, itis based upon wrong grounds." It is not 

easy to perceive how the correctness of the rule laid down by 

Mr. Justice Pontifex can bé seriously maintained in view of the 

observations of their Lordships of the Judicial Committee which 
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“CIVIL, we have just set out. It further appears, that substantially the- 
1907. same view was adopted in the cases of Syed Lutf Ak Khan v. 
Ganga Das Bhattar <‘t#tteh Bahadur (1), Umes Chander Sirkar v. Zahoor Fatima (2), 
and Gunga Pershad Sahu v. Land Mortgage Bank (3). “In the 
first of these cases, the High Court treated the ‘purchaser as. 
Mookeriee, J.. mortgagee in respect of his purchase, but refused to give him a 
— charge for the full amount of the mortgage money ; Sir Richard 
Couch, in delivering the judgment of the ‘Judicial Committee, 

pointed out that there was no ground for apportioning the original 

mortgage debt in the manner proposed. In the second case, 

their Lordships held that the party who had been excluded from 

the mortgage suit, and whose right of redemption was conse- 

T quently unaffected by the decree in that suit, was entitled to 

exercise his right upon payment of such sum as could be rightly 

. claimed in respect of the mortgage. In the third case, it was 
ruled by the High Court Gunga Pershad v. Land Mortgage 

‘Bank (3) that the amount payable for redemption would be, not, 

. the amount of the purchase money paid by the plaintiff, but the 

amount due under his mortgage ; this view does not appear to 

have been even questioned when the case was taken on appeal to 

the Judicial Committee, and the decree which their Lordships, 

made proceeded upon the assumption, that the redemption was 

to be effected upon the footing of the mortgage and not of the 

purchase money. It.is abundantly clear, therefore, that the four 

decisions of the Judicial Committee to which we have referred 

lay down a rule inconsistent with the principle enunciated by 

Mr. Justice Pontifex in Kasumunnissa v. Ntlratan (4). It is 

also obvious from the judgment of this Court in Girish 

Chunder v. Kedar Nath (5), that the principle adopted therein 

js based upon good reasons. The learned Chief Justice referred 

.to a passage from the judgment ,of the Supreme Court of the 

‘United States in Collins v. Riggs (6), in which Mr. Justice 

. Bradley observed that the party offering to redeem proceeds upon 

‘the hypothesis, that as to him the mortgage has never been 

.foreclosed, and he can consequently redeem only upon payment of 

.the whole mortgage debt. We invited the learned vakil for the 

.respondents to point out the fallacy, if any, on this argument 

and to suggest any intelligible grounds for the rule tħat to 
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redeem property which has been sold under the mortgage for less 
than the mortgage debt, it is sufficient to tender the amount 
of the sale; but the learned vakil had to concede, that he was 
unable “to advance any arguments which would support this 
position. Wè further find, that the grounds of the rule have been 
fully examined and the doctrine affirmed in the cases of Fones v. 
Vandorem (1), American Loan Co. v. Atlanta (2), McCabe v. 
Bellows (3), McGough v. Sweetzer (4), and Fields v. Danehoner (5). 
We see no reason, therefore, to question the correctness of the 
rule that one who redeems after a foreclosure sale, must pay the 
whole amount of the mortgage debt although the land was sold 
for a less sum. The view we take is in accordance with that 
adopted by the other High Courts in India ; see Dadoba v. 
Damodar (6), Stvathi v. Ramasubbayyar (7), Dip Narain v. Hira 
Singh (8), and Wahid-un-nissa v. Gobardhan Das (9). The first 
ground taken on behalfof the appellants must, cónsequently, prevail. 

The second ground taken on behalf of the appellants raises 
the question, whether in fixing the price for redemption payable 
by the defendants, accounts ought to be taken on the basis of the 
plaintiff's mortgage, upon the assumption, that it has never been 
enforced. It was argued on behalf of the respondents that 
accounts ought to be taken on the basis that the mortgage debt 
was transferred into a judgment debt in the suit of 1897 in which 
the plaintiffs sought to enforce their security. The question 
raised is not free from difficulty, but upon an examination of the 
authorities to which we shall presently refer, we are disposed to 
take the view put forward by the respondents. In the case of 
Dadoba v. Damodar (6), it was laid down by the Bombay High 
Court, that when a party who has been excluded from a mortgage 
suit, and has thus not been afforded an Opportunity to redeem, 
subsequently seeks to exercise his right of redemption, he is 
entitled to do so upon the same terms, as if he had been made a 
` party to the original suit. Substantially the same view was 
adopted by the Allahabad High Court in Wahid-un-nissa v. 
Gobardhan Das (10). The rule thus laid down appears to be 
based uponan intelligible principle. The party who has been 
improperly excluded from a mortgage suit, is entitled to claim 
that hë should not be placed in a worse position than what he 


(1) (1889) 180 U. 8. 684 ; at 692. (5) (1898)65 Arkansas 893; 48L.R.A.519. 
e (1899) 99 Fed. Rep. 313. - — (6)(1891) I. L. B. 16 Bom. 486, 

8) (1886) 7 Gray 148. *(7) (1897) I. L R. 21 Mad. 64, 
(4) (1893) 97 Alabama 261, 19 L.R.A. 470. (8) (1897) L.L.R. 19 All. 527 at 534. 


(9) (1908) I. L. R, 26 All. 388 at 394. 
(10) (1900) I. L. R. 22 All, 458 ; on appeal (1908) I, L. B. 25 All. 888. 
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vil, would have occupied, if he had been made a party to tHe original 

1977. suit ; if he had been so made a party, he would have been entitled 

‘Ganga Das Bhattar, O redeem upon payment ofthe sum ascertained by the decree, 

"E ve together with interest upon such sum at the Court rate between 
Jogendra Nath DEN : 

Mitra the date of the decree and-the date of actual realization. To put 

Mooherjóo, Jy. the matter in another,way, his liability to pay interest at the 


— contract rate would have terminated on the date of the decree, 
when the liability would have passed from the domain of contract 
into the domain of judgment. [See the ‘decision of the Judicial 
"Committee in Rant Sundari Koer v. Rai Sham Kishen (1)]. 
From that date his liability would have been determined by the 
decree, and interest would have run at the Court rate allowed by 
the decree. It is obvious, that a contrary view would enable the 
mortgagee to improve his position by reason of his failure to 
implead proper parties in the mortgage suit, To take one 

_ concrete illustration ; A, a mortgagee is bound to enforce his 
security within twelve years from the due date. He sues just 

z before the expiry of the period of limitation, and obtains a decree 
behind the back of one of the persons interested in the equity of 
redemption ; the decree allows him interest at the contract raté 
up to the date fixed for repayment in the decree, and interest at 
the Court rate, thereafter. He brings the property to sale, pur- 
chases it, finds the excluded person in possession and seeks to 
eject him. The latter offers to redeem. Can the mortgagee legi- 
timately ask to be paid all that would be due upon his mortgage 
upon the assumption that the security has never been enforced, 
and that consequently, accounts ought to be taken on the footing 
of interest at the contract rate up to the date of the decree in 
this second suit for possession? We are of opinion, that accounts 
ought not to be taken upon such a basis. In the first place, the 
mortgagee cannot legitimately ignere the fact, that the mortgage 
debt has been converted into a judgment debt, and execution has 
followed thereupon, because, it is only in his character as a pur- 
.chaser and not as mortgagee, that he is entitled to possession? In 
the second place, if the suit for possession were treated as in subs-. 

o tance a suit to enforce the security against the previously ex- 
cluded person, the mortgagee would be successfully met with the 
plea of limitation. In our opinion, complete justice can be done 

- to the parties if accounts are taken on the basis of the mortgage 

and if it is further held, first that the mortgage is enforced in the 

suit in which it was, as a matter of fact, enforced and secondly, 
D ' (1) (1906) 5 O. L, J. 100. 


Von Xl. s - Hiet dourt. 

if interest at the Court rate is allowed to run as provided in the 
mortgage decree up to the date fixed for redemption in the suit 
for possession. Any other view would give an unfair advantage 
to one or other of the parties. If the accounts were taken on the 
basis of the tnortgage, and interest was allowed at the contract 
rate up to the date of the decree in the suit for possession, the 
mortgagee would get an undue advantage. If on the other hand, 
the person excluded was allowed to redeem upon payment of 
merely what was fixed in the mortgage.decree, he would get an 
undue advantage as he would be excused interest upon money of 
which he had the benefit between the date of decree in the mort- 
gage suit and the date of payment in accordance with the decree 
in the suit for possession. We may further point out that it 
would not be fair to. treat the mortgage decree as absolutely 
binding upon a person who was no party thereto. The rule upon 
this subj ect is laid down in Fisher on Mostgages, sth edition, 
sections 1672 and 1705. Reference may also be made to the 
decisions in Dick v. Butler (1) and Wrixon v. Vise (2), in illus- 


tration of the principle to be applied to cases in which a puisne- 


mortgagee, who has been left out of a prior mortgagee's suit, 


.. Seeks to challenge the accounts on which the decree, he is sub- 


sequently called upon to satisfy, is based. In the former case, 
Lord Chancellor Hart observed that it is inconsistent with first 
principles to bind a man by an account taken behind his back, 
and, therefore, the puisne mortgagee cannot be bound by accounts 
respecting the original mortgage, to which he is nota party. In 
the second case, Lord Chancellor Sugden pointed out that 
although this is the general principle, the account would not be 
re-opened unless there was fraud or collusion, and that particular 
errors must be stated to justify an order to reopen the accounts. 
On the whole, therefore, we are disposed to hold that a person 
in the position ofthe present defendant, is entitled to have, his 


liability determined in accordance with two principles, namely, 
. first that as he was not a party to the mortgage suit, the account 


ought to be taken in his presence, and to entitle him to exercise 
this right he must indicate specifically the grounds on which he 
assails the accuracy of the accounts; secondly, that when the 
accoumts have been so retaken, if necessary, the ambunt due on 
the mortgage up to the date for repayment fixed inthe mortgage 
decree is the measure of his liability, and he is entitled to redeem 
upon payment of this sum together with interest at the Court 
(1) (1827) 1 Moll, 42, . (3) (1842) 2 Dr. & War. 192, . 
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7907, principles does full justice to both parties ; the mortgagee does 


not get an unfair advantage by reason of his own laches, and the 
é: excluded person is not placed at a disadvantage inspite of his 
cone M exclusion from the former suit. Each party is placed as nearly 
ue as may be in the position which he would have occupied if all the 
AMookerjee, J parties interested in the mortgaged property had ,been brought 
before the Court in the first suit. The view we take is supported 
by the principles explained by the Judicial Committee in the case 
of Raut Sundari Koer v. Rat Sham Kishen (1) and is not in- 
consistent with those laid down in the cases of Umesh Chunder 
Szrcar v. Zahoor Fatima (2), and Gunga Pershad Sahu v. Land 
Mortgage Bank (3). Inthe former case, the incumbrancer who 
had obtained possession of the mortgaged property in exe- 
. cution of his decree was allowed interest at the contract rate 
only up to the time, when she took possession of the 
mortgaged property. Inthe second case, it appears ‘that 
the decree in the mortgage suit had been based upon a 
compromise, and the question turned mainly upon the 
construction to be put onthe consent decree, whether it had 
or had not reduced the interest as provided by the contract. 
Their Lordships held that the interest had not been varied. No 
doubt their Lordships directed the accounts to be taken on the. 
basis of the mortgage bond, but we are unable to find any indica- 
tion that the contract rate was to continue, even after the date. 
fixed for repayment in the morgage decree. We must, conse- 
quently, hold that in the present case, the account is to be taken 
on the basis of the mortgage, that interest at the contract rate is 
to run up to the date of the decree in the previous suit, that is, 
up tothe 2nd August, 1901, and that the amount so determined, 
is to carry interest at the Court rate up to the date fixed for 
repayment by the decree to be made in the present suit. The 
second point, therefore, taken on behalf of the appellants must 
be answered in their favour. 

The third ground taken on behalf of the appellants raises 
the qùestion, whether the defendants are entitled to redeem to 
thé extent of the properties purchased by them. As the plaintiffs 
themselves «have purchased the equity of redemption, the 
defendants are clearly entitled to claim partial redemption ; see 
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Surjeeram Marwari v. Barhamdeo Persad (1), and Hari Kissen one 
v. Veliat Hossein (2). loor, 

The second point urged on behalf of the respondents raises Ganga Das 1 Bhattar 
the question whether in taking the accounts of what is due to 
the plaintifs on their mortgage, the defendants are entitled to 
credit against them, for a sum of about Rs. 425, which they Mookarjee, J 
alleged to have paid in satisfaction of a decree for rent obtained — 
against the mortgagors by the superior landlords of the mortgaged 
property. It may be conceded that when the defendants made 
- the payment, they were interested in doing so. It is not also 
disputed, that the mortgage under which the plaintiffs claim has 
been saved by this payment quite as much as the mortgage under 
which the defendants claim. But this is not sufficient to impose 
a liability upon the plaintiffs, as they are not the persons who 
were found by law to pay the money within the meaning of 
section 69 of the Indian Contract Act. The’rent was due for a 
period, when the mortgagors and the purchasers from them were 
in possession, and the plaintiffs as first mortgagees were not under 
any liability to pay the rent due to the superior landlord any 
more than the second mortgagees. We are, therfore, of opinion 
that the defendants are not entitled to credit against the plaintiffs, 
in respect of the sum alleged to have been paid by them. It is 
not necessary consequently to examine the effect of the provi- 
sions of section 171 of the Bengal Tenancy Act, though it may 
be observed, that it is extremely doubtful, whether that section . 
has any application to the present case, as the defendants, 
according to their own case, did not make the payment in time 
to prevent the sale, but made the payment after the sale to have 
it set aside [see Gop? Nath v. Ishur Chundra (3).] The second 
point taken on behalf of the respondents must be over-ruled. 

The result, therefore, is tbat this appeal must be allowed, and 
the decree of the District Judge discharged. The possession of the 
plaintiffs in plots 1, 4, 8 and 13 will be confirmed. An account 
willebe taken of what was due to the plaintiffs under their mortgage 
of the 12th March, 1890 up to the date of the decree in the 
previous suit, the 2nd August, 1901. The amount so determined 
together with the costs allowed to the plaintiffs in the previous 
suit will carry interest at 6 per cent. from the 2nd August, I9OI, 
up to six months from the date on which the decree of this 
Court in this suit is signed. Defendants 1 and 2 (who have 
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purchased 51 bighas 1 cottah out of 57 bighas 6 cottas purchased 
by the plaintiff) and their sub-tenants, defendants 5 to 7 will. 
be entitled to redeem plots 7, 9, II and 12 upon payment of 
a proportionate share of the sum determined as directed herein 
before. Similarly, defendants 3 and 4 (who have purchased 
3 bighas 8 cottas) will be entitled to redeem plots 2, 3,5 and 
6 upon payment of a proportionate share. Redemption must be 
effected within six months from the date upon which the 
decree is signed. Upon failure to doso on the part of either 
set of defendants, the plaintiffs will be entitiled to recover 
possession as against that set. 

As regards the costs of this litigation, we are of opinion, 
that as each party has only partially succeeded in its contentions, 
each party should bear its own costs in all the Courts, and we 
order accordingly. 


M. M. C. Appeal allowed tn part. 


Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
DEBENDRA NATH BHATTACHARJEE 


v. 
PRASANNA KUMAR CHAKRAVARTI.* 


Civil Procedure Code (Act XIV of 1882), Secs. 108, 244, 811, 578—Suit to set 
aside sale held in ewooution of rent decree, if maintainable—Rent deoree 
ec-parte, frauduleni— Bale, collusice—Suit, if may be treated as an appli- 
cation under Seo, 244— Limitation Aot (XV of 1877), Sch. I1, Art. 178— 
Time from which limitation ruars— Purohaser, remedy of—Remand, order 
of, if proper, when original suit not decided ona preliminary point— 
Prejudice, 

An execution sale may be challenged on the ground of fraud in the 
execution proceedings; it may also be challenged on the ground that the 
decree, on which the proceedings are founded, is itself tainted with fraud. In 
the former case, the remedy of the person affected, is by an application under 
section 244 of the Oode of Civil Procedure, In the latter case, the remedy is by 
a regular suit. 

Prosunno Kumar Sanyal v. Kali Das Sanyal (Y) Abdul Mazumdar vi 
Alahomed Qasi (2), Moti Lall v. Rasiok Chunder (3) referred to. 

If the decree is tainted with fraud, a suit will lie to set aside the execution 
sale, even theugh, the decree may have been previously set aside under 


Appeal fi from m Appollato Decree No, 2649 of 1901 against a decree of Babu 
DM Po of Banhara dated the 28rd August 1904, 
reversing that of Sela 


dra Chandra Mukherjee, Munsiff of Bishenptr 
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section’ 108 of the Code of Civil Procedure, and there is no subsisting decree to 
be set aside in the suit in which the sale is impeached. 

Ram Narain Tewari v. Bheo Bhunjan Roy (1) referred to. 

Cases can only be enquired into under section 244, Civil Procedure Code, 
when the existence of a decree, which is susceptible and capable of execution 
is conceded, and it does not apply toa case, when the object isto impugn the 
decree itself, 

Husan Ali v. Gausi Ali (2), Rashbehari v. Thakur Joyranda (8) referred to. 

If there was fraud in the execution proceedings, it would be open to the 
party affected by the fraud to make an application under section 244, Oivil 
Procedure Code; if instead of an application, he presents a plaint in the 
‘Court competent to deal with the matter, the defect is one of form rather than 
of substance, and there is no real want of jurisdiction. 

Purmessureo v. Jankes Koer (4), Acisuddin v. Ramanugra (5), Bir Mahata 
v. Shyma Churn (6), Moti Lah v. Rasick Chunder (7) and Ram Saran v. 
Janki Pande (8) referred to. 

The application to have the sale set aside under section 244, Civil Procedure 
Code may be made within three years from the date of. the sale, under Art. 178 
of Schedule II of the Limitation Act. 

Nemai Chand v. Deno Nath (9), and Bhuban Mohan v, Nt unda Lal (10) 
referred to. 

Section 578 of the Civil Procedure Code cures the defect in an irregular 
order of remand made by an appellate Court unless the merits of the case are 
shewn to have been affected in any way by the order, 

Durga Kinkar v. Konohai (11) referred to. 

Appeal by the Defendant No. 5. 

Suit to set aside a sale held in execution of a rent decree 
obtained exparte on the ground of fraud and to recover possession 
of the property sold. 

The facts of the case appear from the judgment of the Court. 

Babus Batdya Nath Dutt and Nogendra Nath Mitra No. IT 
for the Appellant. 

Babus Nanda Lal Banerjee and Fadu Nath Mandal for the 

‘Respondent. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law which is 
raised for our decision is whether the suit out of which this 
.appeal arises is barred under the provisions of section 244 of the 
.Civil Procedure Code. It appears that the plaintiffs and the first 
defendant held a tenancy under the sixth defendant. In 1896, 
the latdlord brought a suit for arrears of rent against" the tenants 


(1) (1899) I. L. R. 27 Cale. 197. , (6) (1895) I. L. R. 22 Calo. 488, 
(2) (1903) I. L. B, 81 Cale, 179.* (7) (1896) 3 C. W. N. 395. 
(3) (1908) 4 O. L. J. 475. . ' (8) (1895) I L. B. 18 All. 106. 
e (1873) 19 W. R 90. (9) (1898) 2 O. W. N, 691. 
(5) (1887) I, L. R, 14 Calc. 605. (10) (1899) I. L. R. 26 Calo, 824, 


(11) (1904) 5 O- L. J. 71. 
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and obtained an exfarte decree. In execution of that decree, 
the tenancy was sold on the 21st February, 1899, and 
purchased for Rs. 21 by the fifth defendant who is the’ appellant 
before us. Upon the application of the plaintiffs, the exparte decree 
was set aside on the 19th February, 1900. On the 6th January, 1902, 
the plaintiffs commenced this action to set aside the salé and 
recover possession of the property. They alleged that the decree was 
fraudulent, that the execution sale was collusive, and that the 
property which was worth Rs. 300, had been purchased by their 
co-sharer, the first defendant, in the name of the fifth defendant ; 
they further alleged, that the exparte decree had been secured, and 
the sale held by the landlord in collusion with their co-sharer, and 
that they first became aware of the fraud on the 19th July, 1899. 
The claim was resisted upon various grounds, amongst which it is 
sufficient to mention one, namely, that the suit was barred under ` 
section 244 of the Ctvil Procedure Code. The Court of first instance 
held, that section 244, Civil Procedure Code, was a bar to the trial 
of the suit,'but in view of the decision of this Court in Biru Mahata 
v. Shyama Charan (1), considered that the plaint-might be treated 
as an application under section 244, Civil Procedure Code. The 
Munsiff then found upon the evidence, that the purchaser was 
not a benamdar for one of the judgment debtors, that the fraud 
alleged in respect of the execution proceedings was not established, 
that the plaintiffs had their remedy by way of an application 
under section 311, Civil Procedure Code, and as no such application 
had been made within the time allowed by law, the plaintiffs 
were without a remedy. In this view of the matter the Court 
of first instance dismissed the suit. Upon appeal by the plaintiffs, 
the District Judge held, that section 244, Civil Procedure Code, 
was not a bar to the suit, inasmuch as the validity of the sale was 
challenged, not merely on the gropnd, that the excution pro- 
ceedings were vitiated by fraud, but also on the ground, that the 
decree itself was tainted with fraud ; he accordingly set aside the 
order of the first Court and remanded the case for trial as a 
regular suit. After remand, the Munsiff took additional evi- 
dence and held that fraud was not proved, that the purchaser 
was not a benamdar, and that the suit was barred by limitation 
under: Art. 12, cl. (a) of Sch. II to the Limitation Act. He 
consequenlly dismissed the suit. Upon appeal by the plaintiffs, 
the Subordinate Judge held, that the purchaser was a benamdar 
for the first defendant, that the exparte decree had been obtained 


(1) (1895) I. L-R. 92 Cale, 488. 


Vor. V.) oe - HIGH COURT. 


for a much larger sum than was really due, by not allowing credit 
for payments actually made by the plaintiffs, that the first defen- 
dant had acted in collusion with the landlord, that all the 
- processes had been suppressed, and that as à result, a valuable 
property had been sold for a nominal sum. Upon these findings, 
theSubordinate Judge held, that the sale could not stand, and as 
the suit had been brought within three years from the date when 
the fraud became known to the plaintiff, as required by Art. 95 
of Sch. II to the Limitation Act, he made a decree in their favour. 
"The fifth defendant has now appealed to this Court, and, on his 
behalf the decree of the Court below has been assailed substan- 
‘tially on the ground, that section 244 of the Civil Procedure Code 
‘is a bar to thesuit. In our opinion, this contention is not well 
‘founded and must be over-ruled. 

It has been argued by the learned vakil for the appellant, 
‘that as the decree , has: already been set aside under section 108 
of the Civil Procedure Code, there is no decree to be set aside in 
this suit, and that, in so far as the plaintiffs seek to set aside the 
sale on the ground of fraud, the suit is barred under section 244, 
Civil Procedure Code. In our opinion, there is no foundation 
for this argument. An execution sale may be challenged on the 
ground of fraud in the execution proceedings ; it may also be 
challenged on the ground that the decree, on which the proceed- 
ings are founded is itself tainted with fraud. In the former case, 
the remedy of the person affected, is by an application under 
section 244, Civil Procedure Code, Prosunno Kumar Sanyal v. 
Kalidas Sanyal (1) ; in the latter case the remedy is by a regular 
suit; Abdul Mazumdar v. Mahamed Gazi (2, Moti Lall v. 
Rastck Chunder (3). If the decree is tainted with fraud, a suit will 
lie to. set aside the execution sale, even though the decree may 
have been previously set aside under section 108 of the Civil 
-Procedure Code and there is no subsisting decree to be set aside 
in the suit in which the sale is impeached; Ram Narayan 
Tewari v. Shew Bhunjon Roy (4). This view is based on a 


perfectly intelligible and firmly established principle, namely, - 


that the cases can only be enquired under section 244, Civil 
Procedure Code, when the existence of a decree, which is 
susceptible and capable of execution is conceded, andit does not 
apply to a case, when the object is to impugn the decree itself, 
Hussen Ali v. Gauzi Ali (5$ Rashbehari v. Thakur Foynanda (6). 


(1) (1892) I. L. E 19 Calc. 688. (4) (1899) 1. L. B. 27 Calo. 197. 
(2) (1894) T. L. B. 21 Calc, 605. (5) (1908) I. L. R. 81 Calc. 179, 
(3) (1896) 3 O. W. T B95. (6) (1906) 4 0. L, J, 475. 
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In the case before us, the sale is challenged on the ground, that the - 


- decree and the execution proceedings were all fraudulent, and as 
-we understand the findings of the Subordinate Judge, he holds, 


that the fraud which was indicated in the execution proceedings 
by the collusive suppression of all processes, had its inception at a 
much earlier stage, namely, in the.antecedent suit itself in which 
a decree was obtained, for a sum much larger than was actually 
due. We must consequently hold, that the suit as framed is 


. maintainable. 


We may point out, that in view of the facts found by the 
Subordinate Judge, there is no substance in the contention of the 
the appellant. Ifthere was fraud in the execution proceedings, 
it would be open to the party affected by the fraud to make an 
application under section 244, Civil Procedure Code. If instead 
of an application, he presents a plaint in the Court, competent to 


' deal with the matter, the defect is one of form rather than of subs- 
‘tance, and there is no real want of jurisdiction ; see the decision 
- of Sir Richard Couch C.J. in Purmessuree v. Jankee Kooer (1), 


which has been followed in Asisuddin v. Ramanugra (2), Biru 
Mahata v. Shyama Churn (3) Moti Lall v. Rasick Chunder, (4) 
and Ram Saran v. Janki Pande (5). In the case before us, it 
would be competent to the appellants to apply to have the sale 


-set aside under section 244, Civil Procedure Code, within three 


years, from the date of the sale, under Art, 178 of Sch. II to 
the Limitation Act; Nemat Chand v. Deno Nath (6), Bhuban 


. Mohun v. Nanda Lal (7). It is obvious, therefore, that no ques- 


tion arises, as to the jurisdiction of the first Court or as to the 


.forum of appeal or as to the bar of limitation, whether the 


plaintiffs seek their remedy by way of a suit or an application. 


"There is no substance, therefore, in the ground upon which the 


decree of the Court below is assailed. 

Much reliance was placed by the learned vakil for the appel- 
lant upon the decision of this Court in Gouree Boyjo Nath v. 
Sodu Singh (8), the effect of which has been considered im the 
case of Set Umedmal v. Srinath, (9) and Syed Nathadu v. Nallu 
Mudaly (10). The case referred to is no doubt an authority for the 
proposition, that where a judgment-debtor seeks to get rid of an 
execution sale at which the purchase has been made*by the 


(1) (1878) 19 W. R. 90. *,(0) (1898) 2 0. W. N, 691. 

(2) (1887) I. L. R. 14 A Cale, 605. * (7) (1899) I. L. B. 5 nd 924. 
(3) (1895) I. L. RB. 23 E 488. (8) (1873) 19. W. R 

(4) (1896) 3 C. W. N. 3 (9) (1900) I. L. R. oT Cale, 810, 
(5) (1895) I. L. R. 18 AT. JC6. (10) (1808) I. L. K, 27 Mad, 68. 
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decree-holder on the basis of an exparte decree, which has been set 
aside, but after re-hearing, restored in a modified form, he should, 
on equitable grounds, be afforded relief only on condition, that he 
pays up what is due under the ultimate decree’ It is obvious, 
that this principle has no’ application to the present case, in 
which the purchase at the execution sale was not made by the 
decree-holder (as was done in the case relied upon), but by one 
of the judgment debtors themselves. Besides, no such equity, 
even if it was applicable, appears to have been set up at any stage 
of the proceedings. 

It was suggested by the learned vakilforthe appellant, that 
the order of remand was erronéous, inasmuch as the case had“ 
not been decided by the Court of first instance on a preliminary 
point, and that consequently, all the proceedings, subsequent to 
the remand ought to be set aside. There is no substance in this 


contention. There is nothing to shew that thé merits of the case: 
have been in any way affected by the alleged irregular order of! 
remand, and, therefore, section 578, Civil Procedure Code,. 


furnishes a complete answer to this objection ; See Durga Kinkar. 
v. Konchat (1). It was further suggested that the appellant has. 


— —-—been prejudiced by the reception of additional evidence after the 


remand. It is sufficient to observe that the evidence was received" 


without any objection on the pait of the appellant, and the, 
witnesses who were examined on behalf of the respondents were. 


cross-examined on his behalf, and no objection in regard to this, 
point appears to have been suggested. 1 in either of the Courts. 
below. 

On these grounds, we must hold, that ihe decision of the 
Subordinate Judge is substantially correct and ought not to be 
disturbed. The appeal fails and must be dissmissed with costs. 


M. M. C. . o MOON Appeal dismissed. 


(1) (1904) 6 C. LJ. 71. , 
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Present ; Lord Macnaghten, Lord Davey, Lord Robertsoh and 


Lord Atkinson, . "a 
BIJOY GOPAL MUKERJEE AND OTHERS 
v 


KRISHNA MAHISHI DEBI AND OTHERS. 


[ON APPEAL FROM THE HicH Court AT CALCUTTA.] 


| Hindu Law— Widow!s estate, alienation, void or coidable — Limitation Act (XV 
of 1877), Sch. IL, Aris, 91, 140, 141—Suit to sot aside instrument. 

A Hindu widow is not a tenant for life, bnt is owner of her husband's 
property subject to certain restrictions on alienation and subject to ite devol- 
ving upon her husband’s heirs upon her death, But she may alienate it subject 
to certain conditions being complied with, Her alienation is not, therefore, ' 
absolutely void, bnt it ig prima facie voldable at the election of the reversionary 
heir He may think fit to affirm it, or he may at his pleasure treat it ns a 
nullity without the intervention of any Court, and he shews his election to do 
the latter by commencing an action to recover possession of ihe property. 
There is in fact, nothing for the Court either to set aside or cancel as a 
condition precedent to the right of action of the reversionary heir, é 

A suit by the reverslonary heirs for possession of immoveable property on 
the death of a Hindu female is governed by Art. 14] of Sch, IL of the Limita- 
tion Act, although the plaintiffs might by their plaint pray for a declaration 
that a certain lease executed by the widow in her life time have become in- 
operative as against them since her death. It is not necessary for the plaintiffs 
to have the lease set aside and Art. 91 of Bch. IT of the Limitation Act does not 
apply to such a case. 


Appeal by the Plaintiffs. 

Suit for possession on setting aside an tjara lease. 

The material facts appear from the judgment of the High ` 
Court reported in I. L. R. 30 Calc. 990. 


The judgment of the Judicial Committee was delivered by 


Lord Davey.—The only question on this appeal is whether 
the suit out of which it arises is barred by limitation> The 
appellants (plaintiffs in the suit) are four of the reversionary 
heirs of one Chandra Bhusan Mukerji, who died childless so 
long ago as the year 1832. He was succeeded by his widow 
Soyamoni Debi, who died on the 21st October 1893. The 
principal defendants to the suit or their successors in title, 
being respondents 1 to 68, are in póssession of the property in 
suit and claim to be entitled thereto either directly or by 
derivative titles under an ijara, or lease, of the whole of Chandra 
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Bhusan's property for a term of sixty years, executed by Soyamoni 
on the 7th September 1863. The other defendants or their succes- 
sors in title, being the last three réspondents, are the other rever- 


sionary heirs, who have not joined the appellants as plaintiffs. By 


their plaint the appellants prayed a declaration that the ijara in 
question, and all the rights subordinate thereto mentioned in the 
plaint, have become inoperative as against the appellants since 
Soyamoni's death, and for khas possession of the disputed proper- 
ties with mesne profits. 

The Subordinate Judge, on the trial of certain preliminary 
issues, held, on the authority of Sheo Shanker Gir v. Ram Shewak 
Chowdhri(1) that article 91 ef Schedule II to the Indian Limitation 
Act had no application to the present suit, and that it was govern- 
ed by the twelve years' limitation prescribed by articles 140 and 
I41. No limitation therefore applied to the suit, and he found the 
issue as to limitation in the appellants’ favour. At the subsequent 
trial of the other issues on their merits, the Subordinate Judge's 
judgment was in favour of the appellants, except as to certain 
defendants, and he made a decree, dated the 28th November 1898, 
in accordance with his findings. 

No less than six appeals against the decree of the Subordi- 
“nate J udge were presented to the High Court of Calcutta, and on 
the hearing of the appeals the Court reversed the finding of the 
Subordinate Judge on the preliminary point as to limitation, 
holding that article 91 was applicable to the case and that conse- 
quently the suit was barred, and must be dismissed with costs. —— 

By article 91 of Schedule II to the Limitation Act, the 
period of limitation for a suit to “ cancel or set aside an instrument 
not otherwise provided for is three years from the time 
when the facts entitling the plaintiff to have ‘the instrument. 
cancelled or set aside become known to him." By article, 
I4I it is prescribed that in a suit for possession of immoveable 
property on the death of a Hlndu female, the period of limlta- 
tion ig twelve years from the female's death. . 

The learned Chief Justice in his judgment observes that 


the Court had first to consider whether the lease in question. 


was void or voidable, and that this was set at rest by this 


- Board ir the case of Modhu Sudan Singh v. Rooke 2). The. 
learned Judge quoted from the judgment delivered by Sir. 


Richard Couch the following wos'ds :—. 


“In considering their effect it must be observed that the 


* (1) (1896) I, L. R, 24 Cale. 77. (2 (1897) L. B, 241. A, 164 ; I. L, B. 25.Càlo. 1,3 


Bijoy G Gopal 
Mike 


Krishna | Mahisht 
Debt, : 


Lord Davey, 
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P. 0. putni was not void, it was only voidable ; the Raja might elect to 
1907. ássent to it and treatitas valid. Its validity depended on the cir- 
Bij oy Gopal cusmstances in which it was made. The learned Judges of the High 
Mukerjee Court appear to have fallen into the error of treating the putni 


Krishna Mahishi as if it absolutely came to an end at the death of the widow." 
Debt: The Chief Justice subsequently observes (not with perfect 
Lord Davey. accuracy) that in the case before the Court the plaintiffs 
RA expressly asked to have the ijara lease set aside, and cannot 
recover possession unless it is set aside. From the authorities 
which had been cited by him, he says, it would appear that if 
the plaintiffs can recover possession without setting aside the 
lease, then article 141 would apply'and not article 91, but if 
they cannot so succeed without getting rid of the lease, then 
the case would fall within article 91. 

Their Lordships think that the learned Chief Justice 
correctly stated the question in the words last quoted. But 
they differ from the learned Judge as to the answer to be given 
to the question so put, and they think that it is not answered 
by merely saying that the ijara was voidable only and not void. 
In the case before this Board cited by the learned Judge, the 
question was whether the acceptance of rent payable under the 
putni and other circumstances afforded evidence of an election 
by the Raja to confirm the putni and treat it as valid. If it - was 
ipso facto void it could not of course be confirmed, and the 
acceptance of rent would be evidence'only of the creation of a 
new tenancy. A Hindu widow is not a tenant for life, but is 
owner of her husband's property subject to certain restrictions 
on alienation and subject to its devolving upon her husband's 
heirs upon her death. But she may alienate it subject to certain 
conditions being complied with. Her alienation is not, there- 
fore, absolutily void but it is prsa facie voidable at the election 
of the reversionary heir. He may think fit to affirm it, or 
he may at his pleasure treat it as a nullity without the interven- 
tion of any Court, and he shows his election to do the*latter 
by commencing an action to recover possession of the property. 
There is, in fact, nothing for the Court either to set aside or 
cancel as „a condition precedent to the right of action of the 
reversionary heir, It is true that the appellants prayed by their 
plaint a declaration that the ijara was inoperative as against 
them‘as leading up to their prayer for delivery to them of 
khas possession. Butit was not necessary for them to do so, 
and they might have ‘merely claimed possession, leaving it to 
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the defendants to plead and (if they could) prove the circums- ` P. C. 
tances which they relied on for showing that the ijara or any 1907. 
derivative dealings with the property were not in fact voidable, Bij oy Gopal 
but weré binding on the reversionary heirs. Mukerjee 

` Their Lordships are of opinion that the article in the Schedule Krishna Mahighi 
to the Limitation Act applicable to this case is article 141, and Debi. 


the suit is not therefore barred, and that it should therefore be Lord Davey, 
sent back to the High Court to inquire into and decide the other Ez 
- points mentioned by counsel for the respondents. 
The High Court made altogether five decrees all dated 
the 16th June 1903, on the appeals before it. In appeal No. 71 
of 1899, by the present appellants, the appeal was dismissed 
with costs except as to defendants respondents Nos. 18 to 24, 
both inclusive, who had entered into a compromise and had 
obtained a decree to that: effect on the znd June 1903. By . 
the other four decrees the suit was dismissed: with costs. The 
sixth appeal, No. 175, by defendant No 5, is also stated to 
have been compromised. 
Their Lordships will therefore humbly advise His Majesty that 
the decree of the High Court, dated the 16th June r903, in appeal 
-... No. 71 of 1899, be reversed except as to defendants respondents 
Nos. 18to 24 both inclusive therein mentióned and that the four 
other decrees of the High Court of the same date also be reversed, 
and the finding of the Subordinate Judge on the third issue as to 
limitation be affirmed, and with this direction the cause be remit- 
ted to the High Court to proceed with the consideration of the 
appeals to that Court from the decree of the Subordinate Judge, 
dated the 28th November 1898, other than such as have been com- 
` promised. The respondents other than those with whom compro- 
mises have been made as aforesaid, and respondent No. 59 who is 
dead and. whose representative is not a party to the record,: 
and except such as are fro forma defendants only, will pay 
the costs of this appeal. : 
eTheir Lordships must again express their regret at the 
bulk ofthe papers included in the record which are for the 
most part absolutely irrelevant to the only question raised by 
the appeal As, however, there is nothing in the record to 
show that the respondents objected to the inclusion of any 
of these papers, their Lordships cannot deprive the appellants 
of any part of their costs. oy 
M. K. M. . Appeal allowed ; case remanded, 
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Present : Lord Davey, Lord Robertson, Sir Andrew Scoble and 
Sir Arthur Wilson. 


ANANDRAO GANPATRAO AND OTHERS | 
vU. 
VASANTRAO MADHAVRAO AND OTHERS.* 
[ON APPEAL FROM THE HicH Court AT BoMBAY.] 
Hindu Law—Joint family— Partition — Nuoleus—Beparate estate—Onus, 
Inasuit for partition of the joint family property, where the family 


lived joint, in one house and there was a nucleus of joint property, the onus 
is on the party setting up a case of separate estate. 


Appeal by the Defendants. 
Suit for partition. 

The material facts appear from the judgment. 

The judgment of the Judicial Committee was delivered by 


Lord Robertson.—The suit in these proceedings is for 
partition of family property, and the main question in dispute 
is whether the property is joint and ancestral. The suit was 
instituted on 2nd July 1901; in the High Court at Bombay, 
by.the first respondent in this appeal who will be referred 
to as the respondent. The appellants were defendants; and 
shortly stated, their defence was (1) that the property in 
dispute was not joint ancestral estate ; (2) that the suit was 
barred by limitation; (3) that the respondent was prevented 
from suing by a certain release dated 28th January 1889. The 
Judge of first instance, Mr. Justice Tyabji, decided the case 
in favour of the appellants, on the ground of limitation. This 
question has occupied, in the argument before their Lordships, 
a position of subordinate importance, and the respondent is 
entitled to point to the judgment of Mr. Justice Tyabji as 


inno way adverse to his main contention that the property. 


was joint and ancestral An appeal having been taken, the 
appeal Court, on sth September 1904, reversed the decree 
appealed -against and declared the respondent entitled to 
one-half of the property as joint ancestral property. The 
present appeal is against this judgment. 


. The judgment is voluminous and detailed, and their Lordships 


do not find it necessary, in affirming this judgment to recapitulate 
the details as a comparitively limited number of facts are decisive 
of the question. The two salieM features of the case are that 
this family lived joint, in one house, and that there was a nucleus 
of joint property. The former-of these facts is undisputed, and 


M 
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óf the latter the Chief Justice says: “ As to the character of 
the Worli property there has been no dispute before us." The 
effort of the appellants in the, present appeal has been to 
disparage the importance of the Worli property in comparison 
with the existing estate. This argument, however, is deprived 
of much of its force by the fact that the comparison is with 
the enhanced value of the more recent acquisitions, and their 
_ Lordships find sufficient evidence that the Worli property was 
of substantial value, and when it was sold, some of the proceeds 
were used in defraying the cost of rebuilding the new house 
in which the joint family lived. : 

This being so, a nucleus exists and the family is joint. The 
onus is therefore on the party setting up a case of separate 
estate. Now the case of the appellants, such as it is, fails to 
establish any independent or separate source of affluence, and, 
indeed, is really rested upon certain instruments by which the 
grantors purported to deal with the property in question 
as if it were separate estate. As against those documents, 
there has to be set a series of family books and various contracts 
and transactions inconsistent with any thing but joint property. 
But, over and above such items of evidence, the tenor of family 
life proves the use of the property to have been the same 
after as before the execution of those instruments. 

Their Lordships therefore find in the broad facts of the 
case an answer alike to the claim of separate property and 
also to the plea of limitation. There has been no exclusion of 
the respondent from use and' enjoyment for the period of 
limitation. In these circumstances it is unnecessary to rehearse 
or examine wbat are merely paper assertions not brought home 
to the knowledge of the person said to have been affected by 


them. It must also be borng in mind that, on the assumption, 


which is now made, thatthe estate was ancestral, the respon- 
dent took, at his birth in 1884, a right in the estate independent 
of ehis father; and by none of the transactions in question, 
including the release of 1889, has he parted with that right. 

The principles governing the case have been rightly applied 
in the elaborate judgment of the Chief Justice, and thgir Lordships 
will htimbly advise His Majesty that the appeal ought to be 
dismissed. The appellants will pay the costs of the appeal. 


M. K. M. Appeal dismissed, 
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Present : Lord Davey, Lord Robertson, Sir Andrew Scoble ana 
Sir Arthur Wilson. 


LAL BAHADUR AND OTHERS 
v. ] 
KANHAIA LAL. 


[ON APPEAL FROM THE HicH Court AT ALLABABAD.] 


Hindu Law, Mitakshara School—Joint family— Partition — Ancestral 

property—Separate estate— Onus— Will. 

G,a Hindu, governed by the Mitakshare School of law died in 1849, 
leaving him surviving three sons and considerable property both in land nnd 
securities for money. The property left by G with ita accretions was held 
jointly by his three sons from the time of his death in 1849 until 1866 in whioh 
year, a partition of the joint estate was made between the three brothers, 
After the partition, D, oneof the three brothers lived with his own sons as 
members of a joint family, and his sons, when they became of age to earn their 
own living, gave the pay, which they received to their father with whom they 
lived and by whom they were supported. D died’ in 1894, after - holding 
various offices under the Government and earning large sums of money by his 
own skill and labour, and leaving a will by which he left the bulk of his 
property to his eldest son. 1n a suít brought by the other sons of D against 
their eldest brother to set aside the will made by their father as being invalid 
and vold according to Hindu Law : 

Held, that the share taken in 1886 by D was ancestral property as between- ^— 
him and his sons who from the moment of their birth acquired an interest in it. 

And as after the partition he and his sons lived together asa joint Hindu 
family until the time of his death, he had no right to dispose by will of this 
part of the property. 

As there was considerable nucleus of ancestral property in the hands of D 
after the partition, the oxus was on the defendant to prove that the subsequently 
acquired property of D was his separate estate. 

In cases where there is but one common stock of the whole family into 


`N 


“which each member throws what he may otherwise have claimed as self- a 


acquired, the property purchased by or with the assistance of the joint funds, 
is joint property of the family and not of any particular member of it. 

Appeal by the Plaintiffs. 

Suit to set aside a will. 


The material facts appear from the judgment of the Judicial 
Committee which was delivered by 


Sir Andrew Scoble.—The litigation in this case began . 
between thfee brothers, sons of one Durga Parshad, two ofewhom x 
named Lal Bahadur and Jagdamba Parshad, brought a suit 
against their elder brother Kanhaia,Lal, the present respondent 





‘to set aside a will made by their father, which they contended 


was invalid and void acording.to.Hindu law. Jagdamba Parshad 
\ 


" 


Vou. V) : ` PRIVY ÓOUNOIL, 


has died since the institution of the suit, and his minor sons 
represent his interest in this appeal. 


Durga Parshad was one of the three sons of one Gobind 


. Ram, and it is admitted that he separated from his two brothers, 


Jwala Parshad and Hazari Lal, in 1866. Up to that time the 
three brothers had formed a joint Hindu family ; but a complete 
partition of the family property, whatever it was, was then 
made between them. At the date of the partition, two of Durga 
Parshad’s sons, Kanhaia Lal and Lal Bahadur, were living; 
the third son, Jagdamba Parshad, was born subsequently. 

The most important question which their Lordships have 
had to consider, has been, how much (if any) of the property 
then partitioned was ancestral; and this depends upon how 
much property was left by Gobind Ram at the time of his death 
in 1849. For the respondent it was at one time contended 
that “he left no funds or immovable property”; but that con- 
tention has since been abandoned. In the High Court, Banerji J. 
found that the only immovable property left by him was a 
grove in Salehnagar, which is valued at Rs. 666 in the plaint, 
and a dewankhana, which it is admitted was awarded to Durga 
Parshad at the time of the partition. But Aikman J., while 


` concurring generally with the judgment of Banerji J., held that 


certain estates known as Fatehpur and Sagalpur must also be 
treated as having descended from Gobind Ram. And at the 
hearing before their Lordships, the learned counsel for the 
respondent admitted that a third estate, named Abhairajpur, 
must be taken as standing on the same footing as the two 
awarded by Aikman J. There is therefore no doubt that these 
five properties at least were inherited from Gobind Ram. 

' There is evidence that he had other properties also. A 
witness called on behalf of the respondent, named Bhairon 
Parshad, who is quite unconnected with the family, but a relative 
of the banking firm by which Gobind Ram was employed, says 
that he used to see Gobind Ram. “He was a patwart (of 
several villages), and a “arinda (agent) of Chaudhari Naubat 
Ram,” the witness’s ,uncle. "He used to come to Chaudhari 
Saheb’s house.” “He was worth twenty or twenty-four thousand 
rupefs." As this witness was 21 years of age àt the time of 
Gobind Ram’s death, and was in the habit of sitting daily at 
‘his uncle’s place of busidess, he would have the means of 


. knowing something about the persons employed in his uncle's 


firm, though he might not be minutely acquainted with their 


/ 
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P. 0, affairs, and their Lordships see no reason for discrediting his. 

1907. testimony. It tends to confirm the evidence of Hazari Lal, who 

Lal Bahadur values his father’s estate at forty-thousand rupees, and says that 
X pa besides immovable property he had mortgages and móhetary . 
kan dealings which, after his death, were gradually ‘realized in i 
Bir Andrew Scoble. cash by his sons. -Hazari Lal’s evidence was disbelived on some TX 
points by Banerji J., but after making every allowance for ER 


exaggeration on his part, their Lordships cannot but come to the 
conclusion that Gobind Ram left considerable property both in 
land and securities for money. f 
This conclusion is supported by the circumstances of his 
family at and immediately after his death. It is conceded that 
he and his three sons constituted a joint Hindu family. When 
he died in 1849, his son, Durga Parshad, was about 20 years of 
. age and astudent at Bareilly College; Jwala Parshad was 17 
' or 18 years of ages and Hazari Lal ro or 11. All three were 
maintained and educated at their father's expense. No one of 
them was in any employment until October 1852, when Durga 
Parshad, then a first-class student at the Bareily College, 
was appointed Officiating Visitor of the Bareill District, on a zi 
pay of Rs. 7o per month. For about three years therefore the. 
‘three brothers had been living on funds which they had not. 
earned ; and as they had also, in 1851, purchased the two estates) 
of Fatehpur and Sagalpur, to which reference has already been: 
made, for Rs. 1,605 and Rs. 1,550 respectively, it is tolerably clear 
that the money for these purchases myst have been provided from 
funds left by their father. Abhairajpur was still more valuable, as 
in 1870 it was leased, together with Fatehpur and a fraction 
of Sagalpur, at a jumma of Rs. 1,300 per annum. There is am. 
_ evidence also that Gobind Ram had lands in Kunja and other 
villages; and it is certain that besides the dewankhana already: 
mentioned he left several houses in Bareilly, which are still in 
possession of members of the family. There were also debts due 
to, and mortgages held by, him. . 
The property left by Gobind Ram, with its accretions, was 
held jointly by his three sons from the time of his death in 1849 
until 1866. In that year a partition of the joint estate was made 
between the fhree brothers, and there is no suggestion that, at 
that time, any of them had any separate estate. The share then 
taken by Durga Parshad was undoubtedly ancestral property, as 
between him and his sons, who from the moment of their birth. . 
acquired an interest in it. And as after the partition he and his 


\ 
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sons lived together as a joint Hindu family until the time of his Pus. 
death in 1894, it is clear that he had no right to dispose by will 1907, 
of, at all events, this part of his property. Lal Bahadar 


. But it was contended that any property acquired by Durga is mi tal. 
Parshad after the partition was acquired by him “ without the 
aid of ancestral funds, and’ with his own separate earnings,” and Si” Andro | Boodle. , 
that he therefore had the right to dispose of it as self-acquired 
property. This argument derives support from the facts that, 
after entering the service of Government in 1852, Durga Parshad 
held various offices in the Education Department. In 1858 he 
was a Head Clerk in the English Office, with asalary of Rs. 150 
per month ; in 1862 he was a head master on a salary of Rs. 200 
per month; in 1866 he was appointeda Junior Inspector of 
Schools on Rs. 300 per month, and eventually he became an 
Inspector of Schools on a salary of Rs. 750 per month. In 1885, 
he retired ona pension of Rs. 4,000 a year. * During the latter 
years of his life, therefore, he’ was in a position to save a fair 
portion of his income. But what are the circumstances of the 
‘case? It is admitted that Durga Parshad and his sons lived 
together as a joint Hindu family, and it is established that there 
. was a considerable nucleus of ancestral property in his hands 
after the partition. The onus was therefore on the respondent 
to prove that his subsequently acquired property was his separate 
estate. How has the onus been discharged? The most reliable 
evidence on the point is that contained in the books of Lachmi 
Narain, a native banker of Bareilly, with whose firm Durga 
Parshad kept an account from 1866,the year of the partition 
until 1884, when it was closed. These books were produced-on 
behalf of the appellant, and the clerk who produced them, said : 
"Iknew Durga Parshad. He had an account with the firm. 
The income from villages and pay used to be deposited. "There 
was but one account.” So far as their Lordships are able to form 
an opinion, this appears to be a correct description, and it was 
not tontroverted by the learned counsel for the respondent. 
The entries show that properties of considerable value were from - 
time to time purchased By Durga Parshad, and that he did not 
in any way discriminate between the sources of his income, but 
blended "them all in one general account. There is oral evidence 
also, that his sons when they became of age to earn their own 
living, gave the pay which they received to their father, with 
whom they lived and by whom they were supported. This i is 
. strong evidence that Here was but one common stock of the 
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P. d. ` whole family, into which each voluntarily threw what he migh. 
1907, otherwise have claimed as self-acquired ; and that the property 
e purchased by, or with the assistance of, the joint funds, was joint 
Lal Bahadur : . - 
v. property of the family, and not of any particular member of it. 


Kanhaia Lal, In the last year of his life Durga Parshad became dissatisfied. 


. Bir Andrew Booble. with the conduct of his two younger sons, and made and 
Vr registered a will, dated 3rd April 1893, by which, fect, he 
divided the family property, which he treated as h g been 
“ exclusively acquired" by himself, in unequal shares between 
his three sons. By a subsequent will, dated 11th December 1893, 
which practically revoked the former will, and the execution of 
which is not now contested, he gave an allowance of Rs. 35 per 
month, anda dwelling house to each of his two younger sons, 
and left the whole of his remaining property to his eldest son, 
the present respondent. In this will, no particulars of his 
property are given, but it purports to deal with “all the move- 
able and immoveable properties which will constitute my estate, 
on my death and which are my self-acquired properties." . 
Inthe view which their Lordships take of this case, there 
were no properties of Durga Parshad at the time of his death 
which, according to Hindu law could be classified as self-acquired 
and the will is therefore inoperative to defeat the claim of the 
younger sons to a share in the family estate. They will therefore 
humbly advise His Majesty that the appeal ought to be allowed 
and the judgment of the High Court reversed with costs, and 
that the decree of the Subordinate Judge of Bareilly, dated 3oth 
March 1898, ought to be confirmed. The respondent must pay 
the costs of this appeal. 


M. K. M. ——— Appeal allowed. 
PRESENT : Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble’ 


and Sir Arthur Wilson. 


P. €. THE DEPUTY COMMISSIONER OF KHERI 
1907. ae i 
—— KHANJAN SINGH. 

February, 7. 


Civil Procedure Code (Aot XIV of 1882), Sec. d8, Hupl. 1I, — Regjudicata— 
Pre-emption, right of. 

A Hindu widow sold a portion of her husband’s estate alleging legal neces- 
sity. After the sale, the plaintiffs brought a suit against the purchasers claim- 
ing a right of pre-emption, and the suit was dismissed on the ground that no 
right of pre-emption was proved. .In & subsequent suit brought after the 
widow's death, by the same plaintiffs to set aside the alienation on the ground 


that the estate of the husband now passed to them as next male heirs and 
thatthe sale was not justified by legal necessity : \ PULL 
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: . Held, that what was in question in the former suit was the right of pre- 
emption in respect of what the widow had power to convey and did convey, 
that is, her widow’s interest, and that the introduction of any qnrestion as to 
the effect*of the conveyance upon the reversion would have been incongruous 
to the matter.of the sult, and accordingly the present suit was not barred by 
section 18, Explanation II of the Civil Procedure Code. 

Appeal by the Defendant. 


Suit for recovery of possession of immovable property. 


The material facts appear from the judgment of the Judicial 
Committee which was delivered by 


Sir Arthur Wilson.—The -case out of which this appeal 
arises relates to an alienation by a Hindu widow of property 
which had belonged to her husband. 

The properties in dispute formed a part of the estate of 
Kalka Bakhsh, who died in or before 1868, without male issue, 
leaving as his heir his widow’ Man Kunwar, who took as such 
heir the estate of a Hindu widow. 

During the lifetime'of Kalka Bakhsh, on the 12th July 1861, 
a decree based upon a mortgage was passed against Kalka Bakhsh 
and others, in favour of Raja Anrudh Singh, for a sum of 
Rs. 28,320-12 dus. principal and interest, payable in two instal- 
ments, interest subsequent to the decree being disallowed. Kalka 
Bakhsh's.share of liability under this decree became ascertained 
at Rs. 7,080. 

Proceedings were subsequently taken to execute the decree, 

` and on the 22nd October 1866, the then, Deputy Commissioner 
of Kheri, before whom the execution was in progress, made a 
decree or order, allowing in favour of the judgment creditor, 
what the decree had not given him, interest subsequent to decree 
at the rate of 2 per cent. per mensem from the due dates of the 
several instalments. But after some intermediate ‘proceedings, 
on the 15th September 1869, that decree or ‘order was set aside 
by the Court of the Judicial Commissioner of Oudh, on the 
ground that the Court executing a decree has no power to alter 
or add to it. 

In the interval between the making of the decree or order 
of the 22nd October 1866, and its reversal on the 1 5th September 
1869, the sale deed now in question was executed. Tt was dated 
the 22nd December 1868. It was executed by the widow Man 
Kunwar and by her late husband's mother. It was in favour of 
the same Raja Anrudh Singh, who had obtained the decree of 
the 1ath July 1861. The consideration alleged was made up of 


three parts : firstfthe Rs. 7,080 due under the decree of the 12th 
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July 1861; secondly, interest on that sum subsequent, to the 
date of the decree ; thirdly, a fresh advance said to have been: 
made in cash of Rs. 7,280. : 

Man Kunwar died on the 31st May 1894, whereupon the 
estate of her husband passed to his then next male heir, Ajudhia 
Singh. And on the 21st February 1899, Ajudhia Singh (with 
another who need not be further noticed) instituted the present 
suit in the Court of the Subordinate Judge of Sitapur. The 
defendants were, first, the Deputy Commissioner of Kheri, as 
Manager for the Court of Wards in charge of the estate which 
had been that of Raja Anrudh Singh, and, secondly, Thakur 
Jawahir Singh, a purchaser from the Court of Wards of the 
greater part of the property in dispute. The claim was to 
recover the property as from the death of Man Kunwar with 
mesne profits. 

Various defencés to thé suit ware raised, but only two were 
urged on the argument of the appeal before their Lordships : 
first, that the sale in question was justified by necessity, and 
on this ground was effectual to pass the whole interest of Man 
Kunwar's husband in the property, not merely her widow's 
estate ; secondly, that the suit was barred by section 13, Explana- 
tion II. of the Civil Procedure Code. 

. The Subordinate Judge made a decree in favour of the 
plaintiffs for possession and mesne profits. He allowed the 
defendants credit in account for Rs. 7,080, the amount due under 
the decree of the 12th July 1861, but disallowed the other two 
portions of the alleged consideration for the sale. He decided 
against the defendants with regard to the suggested bar by sec- 
tion 13 of the Civil Procedure Code. The Judicial Commis- 
sioners of Oudh, on appeal, agreed with the Subordinate Judge 
and affirmed his decree. That is,the decision now appealed 
against by the first defendant, the Deputy Commissioner of 
Kheri. 

With regard, in the first place, to the defence of necessity, 
it is not disputed that such necessity existed in respect of the 
first item of consideration, Rs. 7,080, the amount due under 
the decree of the 12th July 1861, and for this amount the 
appellant has received credit. As to the third item of considera- 
tion, the alleged fresh advance of Rs. 7,280, both Courts in India 
have found that there was no evidente of necessity for such. an 
advance, if it ever was made ; and their Lordships agree. 

The argument really turned upon the. second item,’ the 
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interest after decree upon the decree of. the r2th July 1861. 
The contention was*that inasmuch as the decree or order of the 
22nd October 1866, granting interest on the amount decreed 
in 1861, was in force when the conveyance in question was 
executed, the doctrine of necessity extended to the interest. 

It is not necessary to inquire what the result would have 
been, if some outsider had advanced money to the widow, in 
order to protect the estate against a claim by Raja Anrudh Singh 
to realize the interest awarded to him by the decree or order of 
the 22nd October 1866. The question that does arise is, whether 
those who claim under the Raja, and whose position is no higher 
than his, are entitled to base a claim to the property in question 
upon a decree or order, originally made in the Raja’s favour, but 
subsequently set aside. Their Lordships agree with the Courts 
in India that the claim of the appellant on this ground cannot 
be supported. E 

The contention based upon section 1 3 of the Civil Procedure 
Code arises out ofthe following circumstances. After the sale 
by Man Kunwar to Raja Anrudh Singh, Ajudhia Singh, on the 
23rd December 1869, brought a suit against the Raja and others, 
in which the plaintiff claimed a right of pre-emption. The suit 
was dismissed on the ground that no right of pre-emption was 
proved. It is now contended that the ground of claim in the 
present suit is a matter which might and ought to have been 
made a ground of attack in that suit. . 

` Their Lordships agree with the Courts in India ‘in thinking 
that what was in question in that former suit was the right of 
pre-emption, in respect of what Man Kunwar had power to con- 
vey and did convey, that is, her widow’s interest, and that the 
introduction of any question as to the effect of the conveyance 
upon the reversion would haye been incongruous to the matter 
` of the suit. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs. 


M. K. M, . i ae Appeal dismissed, 
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APPELLATE OIVIL. 


Before Sir Francis W. Maclean, K, C. I. E. Chief. Justice and 
: : Mr. Justice Caspersz. 


OrviL. «t 
Den RAKHAL CHUNDER TEWARI 
oem i v. i 

Novenber, 13, 14. SATINDRA DEB RAI AND oTHERS.* 


Civil Procedure Code (Act XIV of 1888), Sees. 581, 574—Appeal, summary 
dismissal of —Tudgment, reguiremente of. 
When an appellate Conrt, other than a High Court, dismisses an appenl | 
under section 551, Civil Procedure Code, it must write a proper judgment, 
Where, after stating the nature of the appeal, the District Judge says 
= “The lower Court has dealt with all the necessary points and there is no reason 
shown for differing from the views expressed,” 
Held, the jndgmeht substantiaily complied with the requirements of section 
§74 of the Civil Procedure Code, 
Rami Deka v. Brojo Nath (1) distingnishod. 
Appeal by the Petitioner. 
: o : ; 
The circumstances and arguments necessary for this report 
appear from the judgment. E 
The Appellant in person. 
‘Babu Digambar Chatterji for the Respondents. 


The judgment of the Court was delivered by : 


Maclean C. J—The only question that arises upon this 
appeal is whether tbe terms ofthe judgment of the District Judge 
are in compliance with the provisions of section 574 of the Code . 
of Civil Procedure. It has been held in the case of Rami Deka v. 
Brojo Nath Saikia (1, that when an appellate Court other 
than a High Court dismisses an appeal under section ss1— 

which it can do—it must, in its judgment, comply with the provi- 
sions of section 574. In that case the Court simply said " appeal 
rejected under section 551 of the Code of Civil Procedure.” But 
in the present case the terms of, the judgment are very different, 
Here the Judge states the nature of the appeal and then proceeds: 
“The lower Court has dealt with all the necessary points and 
there is flo reason shown for differing from the views expressed.” 
I think that means, dealing as we are with a somewhat technical 


* MEE er from Appellate Order No. 488 of 1905-agninst the decision of 

rake-Brockmann Esq. District Judge of 24-Pergunnahs, dated the 22nd 

Puy. 1904, affirming that of Babu Kumud Ne th Banerji, Munsiff of Diamond 
Harbour, dated the 10th February 1904. 


(1) (1897) I, L. R, 25 Calc. a7, 
^N 
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point, that the District Judge had read the judgment ofthe CIVIL, 
Munsiff and that he accepted the statement of the points for 1906. 
determination, and the reasoning and the conclusion of the lower Rakhal Chunder 
Court, ^ If it does not mean that, it is difficult to see what it does Tewari 


mean: it is tantamount to saying that he adopted the view of the Satiudm Deb Bai, 
lower Court. Ifso,Ithink there was in substance a compliance 


Maclean, 0. J. 
with the provisions of section 574, and this case is consequently — 
distinguishable from the case to which I have referred. I am 
more prone to arrive at this conclusion, because having read the 
judgment of the Munsiff, I do not think that any injustice has 
been done to the appellant. This Court ought not to be astute 
in supporting technical ‘obj ections, if and when substantial justice 
has been done. 

The appeal, therefore, fails and must be dismissed with costs— 
hearing fee, two gold mohurs. 
Caspersz. J.—1 agree. x TN 
N. K. B. Appeal dismissed. - 
Before Mr. Justice Mitra and Mr. Justice Caspersz. 
RAMESWAR SINGH ` 
jo CIVI. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* me 
Badsháhi Grants Regulation (XX XVII of 1793), Seo. VI—Reg. VII of 1822, Janvary, 11,15, 16. 
Beo. 5— Malikana or Dasturat, origin and meaning of. February, 5. 


Alalikana and Dasturat were imposts originally payable by the holders of 
the villages to the proprietors of the parent estate from which they had been 
carved out, On the resumption of the villages, the Government occupied the 
same position as that of the original holders of the village, and when the Govern- 
ment parted with possession by making permanent settlements the lability to 
pay these charges passed to the settlement-holders. i 

Where, however, the settlement in perpetuity was made with the proprietors 

-of the lands in conformity with Section 6, Reg, XXXVII of 1793, and the 
juigir was neither let in farm nor held AAas, no malikana allowance was 
permissible to the proprietor ‘with reference to the provisions of section 6, 
Regalation VII of 1822, as the proprietor had not been Se > 

Appeal by the Plaintiff. 

Suit for maltkana and dasturat charges. 

The facts and arguments appear from the judgment, 
Dr. Rash Behary Ghose, Moulvi Mahomed Yousuf and 
Babu Hari Bhusan Mukerji for the Appellant. 


. 
* Appeal from Original Decree No. 165 of 1901 against the decision of Babu 
É. K. Ohbudhury, A tional Subordinate dup o£ Mozufferpore, dated the Tth 
December 1903. 
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Mr. O' Kinealy ( Advocate- General) and Babus Ram Charan 
Mitra (Senior Government Pleader 2 aud Srish Chandra Chow- 
adhury for the Respondent. C. A.V. 


The judgment of the Court was delivered by 


Mitra J.—This litigation involves the fiscal history of a 
number of villages which at one time formed parts of a large 
estate then known as Sarkar Tirhoot. The predecessors of the 
plaintiff, the Rajas of Darbhanga, were zemindars under the 
Emperors of Delhi and they held Sarkar Tirhoot in that capacity. 
The terms of the settlement under which they held are shrouded 
in obscurity in the same way as the terms under which most 
of the ancient zemindars hold their estates. The voluminous 
literature of the Permanent Settlement of the Bengal Province, 
and the papers on the record of this case do not sufficiently 
disclose the status and the conditions of the holdings of these 
zemindars generally and of the plaintiff's predecessors in parti- 
cular. -This much, however, is clear that the. Darbhanga Raj 
as zemindar had in Sarkar Tirhoot an interest which could 
not, without payment of some sort of compensation, be defeated, 
even in.part, by an Imperial edict. Such an edict, it appears 
on the evidence, was pàssed in the sixth year of the reign of 
the Emperor Alamgir II and under the Imperial Sanad of 


`` Delhi dated the 2nd of the month of Safar a large number 


of villages including the following, vis, Rampur Madan alias 


,Rajapur Hossan in pargana Parahothigo Akbarpur, Sahi, Pakhran- 


wan, Pakhranwan Bazurz and Bishunpur in pargana Ahalwara, 
Harnagar in pargana Harni, Dari Hira, Sauripur and Manikpur 
in pargana Nirsone, Hari Ram Das in pargana Mirdhaba 
Khan and Hirodhor Saw in pargana Harni, which were after- 
wards called Jaigir Meherulla Khan, were granted as alfamgha, 
All these villages were thus separat&d for certain fiscal purposes 
from Sarkar Tirhoot and ceased to be in the direct posséssion 
of the Darbhanga Raj. Whether they were separated permanent- 
ly or not, the zemindar of Sarkar Tirhoot, it appears, was entitled, 
according to the revenue rules in force under the Mussulman 
system adopted by the Moghul Emperors, to compensation 
during the period of separation. Such compensation was usually 
called malikana and in the present instance it was called dasturat 
and mattkana, 


Neither the Imperial sanad nor any account papers nor any 
other contemporaneous documents are forthcoming to help 


` 
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us in ascertaining £he true character and amount or mode of 


calculation of the dasturat and malikana allowances as settled ` 


at the time of the grant of the villages by the Emperor, but the 
earliest locuments we come across are those of the 24th February 
1780, They’ are the paranas of the Council of Azimabad 
directed to the jaigirdas and issued on the application of Raja 
Madho Singh of Darbhanga and on certain inquiries made as 
to the assets of the jaigir villages in 1185 F. The Council fixed 
Rs. 22,321-12-3 as payable by the jaigirdars to the Raja, out 
of which an aggregate sum of Rs. 796-2-9 was payable by 
Meherulla Khan for the villages we have already named and 
which were hence known as jaigir Meherullh Khan. The par- 
wanas directed that the amounts specified in them should be 
paid by the several jaigirdars to the Rajah from 1186 F. The 
parwanas issued on Meherulla Khan gives certain details but 
the present state of the document, with portions of it torn 
and illegible, does not: allow us accurately to ascertain the same. 
The malikana properly so called seems to have been five per cent. 
of the nett assets of the villages, but the other items are difficult 
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to ascertain. The amount payable by the jaigirdars seems to _ 


have been variable from the year of the grant to 1185 F, but 
the Council evidently fixed the amounts payable from 1186 F, 
and so far at least as jaigir Meherulla is concerned, the amount 
then fixed (ze. Rs 796-2-9) has since remained unaltered. There 
is now no contention before us as to the right of the plaintiff to 
receive this annualsum and this he is now entitled to get from 
the Secretary of State for India in Council. . 

So far as we can make out, the quinquennial settlements 
made since 1780 and the decennial and permanent settlements 
of 1790 and 1793 respectively did not include the“ jaigir villages 
in the settlements with the Darbhanga Raj. The settlements 
were -made exclusive of these“villages , the Raj being only entitled, 
under the order of the 24th February 1780 to which we have 
refered, to dasturat and malikana as specified in the parwanas 
of that date. Thus though originally forming parts of Sarkar 
Tirhoot they ceased tp be so at the permanent settlement of 
1793, and all the rights of the Raj in respect of them, except 
" dusturat and malikana, were practically extinguished? 

The villages comprising jaigir Mehrullah Khan remained 
in the possession of Meherulla Khan and his representatives fot 
more than half a century, and thereafter steps were taken 
under Regulation II of 1819 and Regulation III of 1828, to resume 
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DIVIL, them. Rampur Madan alias Raj: apur Hossane with its dependant 

1907. villages in pargana Purbo Bhigo was resumed on the sth June 

1838, and by a proceeding of the 13th -February 1846 it was 

Ce T E Siate permanently settled by the Government. The revetiue was 

for India in Council, assessed at Rs. 189-11-3 and malkana at Rs. 38-11-9. The 

Mitra, J. maltkana was payable to Dharma Nath Das and others who 

— had acquired by purchase the sazgiy right and not, to the 

Durbhanga Raj. The settlement was made with reference to 

the provisions of section 8 of Regulation II of 1819 and not 

section 6 of Regulation XXXVII of 1793, the village having been 

excluded, from the estate permanently settled in 1793 with the 

Raj. It is, however, curious that no provision was made for 

payment by the settlement holder of Rampur Madan of any 

portion of the dasturat and malikana receivable by the Raj for - 

jaigir Meherulla Khan. A proportionate amount, of this dasturat 

- ' and mali£ana, whieh appears from the papers of 1844 to have 

been Rs. 178 t.e., less than a half of the ma/i&ana assessed at this 
settlement, was undoubtedly payable by the holder of the village 
as one of the jaigir mehals. The result of the permanent 

settlement of Rampore Madan without any provision for the 

Raj dues was that the Government became liable to pay dasturat 
and mahkana to the Raj and they have done so since and 
they do not disclaim their liability to pay the entire sum, 

, Rs. 796-2-9. Of the villages in pargana Ahalwara, Akburpur was 

resumed on the 1oth January 1840 and permanently settled by 

a proceeding dated the 24th July. 1848 at Rs. 614-10-1 out of 
which Rs. 101-5-10 was payable'as malikana to the jaigirholders 
of that time. In this settlement also no provision was made for 

payment to the Darbhanga Raj of the dasturat and malkana . 
which would fall on the village. The papers before us do not 
also show what were or would be the separate amounts 
payable as dasturat, and malikana for this village and the other 

villages in pargana Ahalwara. oa 

Sahu, also in Pargaria -Ahalwara, was likewise resumed on 
the 1oth January 1840 and after various temporary settlements 
was permanently settled by a proceeding of the 1oth May 1865. 
We shall revert to this proceeding later on, asit is the foundation 
of the presént litigation. 

Pakhrawan in pargana Ahalwara was also tesumed on the 
roth January 1840 and was permanently settled by a proceeding 
ofthe 16th August 1846. This village is also called Pakhrawan 
Sarowan: The revenue fixed was Rs. 201-14-I of which 
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4 
Rs. 36-10-4 was maitkana, The malikana was payable to Khadaran Ne 
Chowdhurani and others and not tothe Raj and provision was 1907. 
not made for the dues of the Raj. © Rameswar Singh 
Pakhrawan Buzarq another jaigir village in pargana Ahal- Sosrelüry of State 
wata was, with the other villages, resumed on the roth January for India in Council 
1840 and permanently settled by a proceeding of the oth Mitra, J. 
August 1845. The revenue fixed was Rs. 709-0-4 and out of it = 
a malikana of Rs. 127-4-4 was payable to certain Chowdhuris. 
No notice was taken of the right of the Durbhanga Raj to 
dasturat and malitana which was a charge on this village with 
the other villages. f 3 
Bishunpore, the fifth village in pargana Ahalwara, was 
resumed by the Government on the same date as the other 
villages in the pargana and was permanently settled, after 
various temporary settlements, by a proceeding of the 25th 
April 1865 with the purchasers of the jaigir rights who were 
themselves in possession. The revenue was fixed at Rs. 499-5-4 
but nothing was payable as malikana and none would be, 
because the settlement was made ‘with the ex-jaigirdars in 
“possession. At this time, however, the right of the Raj to 
receive dasturat and malikana was well known, yet no provision 
was made for the same. This was clearly an oversight. The 
village was bound to pay its share of the dues of the Raj, but 
no notice was taken of the fact in this settlement, though 
in the course of a few days provision was made for it in the 
settlement of Sahu. j i 
According to the papers of 1844 the amount payable to 
the Raj for the five villages in pargana Ahalwara was Rs. 703-10-0. 
Accepting the contention raised on behalf of the Government, 
we observe that this sum ought to have been apportioned on 
the five different villages at their settlements, but it is obvious 
that the Government officers omitted to do so, except as regards 
Sahu. No reason has been given to us for such omission. The 
‘cohflicting decisions of the revenue authorities on the claim 
of the Raj are on the record. They differ from each other on 
material points: they give valuable information bearing on 
the question raised before us, but they do not touch the vital 
matter, the reason for the omission to apportion and assess the 
dasturat and malkana dues on the several villages resumed 
atid permanently settled ptevious to the permanent settlement 
of Sahu with the plaintiff's predecessor and his co-sharers. 
Harnagar in Pargana Harni, also one of the villages in 
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jaigir Meherulla Khan, was resumed on the 23rd June 1836. 
It was permanently settled by a proceeding of the 30th March . 
1860. Maharaja Ruder Singh Bahadoor was declared to be 
malik and though the revenue was fixed at Rs, 311-11-0/ a sum 
of Rs. 28-5-4 was declared payable to the Raj as malikana. 
It does not appear whetherthe Raj had any other right to the 
malikana except as zeminder at one time of Sirkar Tirhoot. 
If that is so, the sum of Rs. 28-s-4 was charged on this village 
as its share of dasturat and maltkana t.e. of Rs. 796-2-9. The 
actual amount, however, was only Rs. 19-15-6 as we find from 
the papers of 1844 to which reference has already been made. . 

The villages in pargaha Narson included in jaigir Meherulla 
Khan were resumed on the 4th December 1839, butit is not 
necessary for us to go through the history of these or the other 
villages in jaigir Meherulla Khan, as it appears that in the 
permanent settlement of none of them was any notice taken of 
the present claim of the Darbhanga Raj to dasturat and maltbaná. 
Each village had to pay its proportionate share, but there was no 
imposition under this head. Malikana was added to revenue 
whenever the ex-jaigirdars or persons claiming through them were 
found not to be in possession. That the jaigir-holders originally 
had to pay a certain sum each for making up in all Rs. 796-2-9 ` 
for jaigir Meherulla Khan is clearly established by the documen- 
tary evidence on the record. That upon the resumption of the 
jaigir the liability shifted on to the Government and that the 
Government admitted their liability is also clearly established, but 
it does not appear that the Government took the necessary 
precaution to impose on the permanently settled holders the : 
liability by fixing definite amounts as payable by them over and 
above the Government revenue and the malikana to the ex- 
jaigirdars or their legal representatives as provided in section 3 of 
Reg. II. of 1819. Sahu and Harnagar are probably exceptions. 
It would seem, therefore, that in most of the permanent settle- 
ments the officers of Government either legally or unwittingly 
omitted to fix any sums in the shape of dasturat and malikana 
payable to the Raj. ThustheGovernment had to take upon itself 
the burden of paying Rs. 796-2-9 for jaigir Mehrulla Khag and 
Government, according to the contention of thelearned Advocate 
General, must be regarded as a loser except in so far as the 
amounts are recoverable from Harnagar and Sahu. 

The exact origin and nature of the charges dasfurat and 
malikana or dasturat maltkana are matters involved in obscurity. 


i 
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These charges have not been defined in the Revenue Regu- 
lations. 

The term malikana is derived from malik, the Arabic word 
for “owner” or “ proprietor,” and it means an allowance for 
proprietary rights given by Government to proprietors who 
declined to engage for the jamas proposed to them under the 
Regulations of 1793 and whose lands were, in consequence, let 
in’ farm or held kas by Government. The rule on the subject 
is now to be found in section 5, Regulation VII of 1822. But 
it appears from Mr. MacNeile’s Memorandum on the Revenue 
Administration of the Lower Provinces (1873) that "in the 
Behar districts the payment of mali#ana dates from a period 
long anterior to that of the permanent settlement.” Mr, 
Shore, in his Minute of the 18th September 1789, stated that 
he had in vain endeavoured to trace the origin of the 
system, but he supposed it “to have arisen from the custom 
established in that province of dividing the produce between 
the cultivator and Government, in order to afford the proprietor 
of the soil a proportion of the produce, which, under such an 
usage strictly enforced, he could never receive without some 
authorized allowance in his favour" (paragraph 6). In other 
words, those " proprietors” who were in receipt of ma/s£azta in 
Mr. Shore's time, had been already shelved with hereditary 
pensions amounting to a certain percentage on the rental of their 
estates, rental and revenue being then synonymous. Mr. 
McNeile goes to say that the permanent settlement put an end 
tothis system "except in those cases where the proprietors 
declined the terms offered them, and preferred to remain out of 
possession. Such proprietors continued, as in other parts 
of Bengal, to receive za/r&aua allowances under the rule above 
quoted.” E 

Mr. McNeile also says: “But there were besides extensive 
lands in Behar,the Government share of the rental of which 
had ‘been alienated by royal and other grants. The proprietors 
of the lakhiraj tenures were in receipt of malikana from the 
lakhirajdars ; and when ‘subsequent resumption operations were 
carried out, and a large number of these lakhiyaj estates 
were assessed to the public revenue, the lakhirajdars remaining in 
possession, the malikana previously due from them was added to 
the Government revenue, wifh which they were assessed, and 
has since been paid to the ‘ maliks" from the treasury by the 
Collector " (page 99). These observations may be equally 
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Orvin, applied to the facts of the present case, For it will appear from 
1907. the parwanas of the year 1780 to which reference has already 


Bameswar Singh been made that the English Company, the Dewan of the Emperor 
meee T Shah Alam, continued the payment of certain allowancés styled 
for India in Council, dustural, nankar, and malikana to Rajah Madho Singh, the 


Mitra, A predecessor of the present plaintiff, on account of the lakhiraj 
EN mehal meherullah Khan: these allowances, as we have stated, 
amounted to Rs. 796-2-9, and they were unaltered until the 

d mehals were resumed. 


In Mr. Shore’s Minute of the 18th September 1789 (para. 
147), reference is made to: a’ proposal of the Collector of 
Tirhoot for the resumption of the grant of dasturat to the Raja 
and for making him a permanent allowance in compensation 
for the resumption. The dasturat is there stated to comprehend 
a variety of articles of which an enumeration is given from an 
account for 1187 F? It includes malikana, and this paragraph 
in Mr. Shore's Minute may explain the entries in the parwana 
of 1780. We think, however, Mr. Shore referred to other 
dasturats and not the dasturat refered in the present suit though 
it is of the same nature. 

Thus the history and nature of these imposts, so far as they 
may be ascertained from the papers on the record of this case : 
and the authorities on the subject, lead us to the conclusion that 
they were as originally payable by the holders of the villages to 
the proprietors of the parent estate from which they ‘had been 
carved out, that on resumption. the Government occupied the 
same position as that of the original holders of these villages .or 
their representatives when, and so long as, they were in posses- 
sion (and as a matter of fact the Government admits such 
liability), and that after the Government parted with possession, 
by making permanent settlement the liability naturally passed 
to the settlement holders. The sum payable for jaigir Meherulla 
Khan has remained unaltered since 1780, and it appears to us 
thatitis fixed and unalterable, and each settlement-holder is 
bound to pay his share of the original sum as a liability which 
has passed to him from the jaigirdars and the Government 
insuccessign. If the ex-jaigirdar is also the settlement-holder, 
there cari be no question that he should bear the burden, and a 
rateable part of'the allowance to the proprietor of the original 
parent estate should be added to the revenue payable, the 
Government having undertaken to pay the entire allowance. 
If, on the other hand, the settlement-holder is some other person, 
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not the ex-jaigirdar, the rateable share of the allowance ought still 
to come out of the villages and be paid either out of the ma/i&ana 
payable under section 3 of Regulation II of 1819 and section 5 of 
Regulation VII of 1822 or be added as an additional sum payable 
by the setflement-holder over and above the revenue and 
mahkana. We do not deem it necessary now to consider from 
whom the sum should be realised in the event of. a settlement- 
holder being different from the ex-jaigirdar. If, however, the lands 
by any process of transfer or merger, came into the possession of 
the proprietor himself, the allowance or a rateable share of it, would 
come to an end, and the Government on re-settlement after 
resumption would be entitled to be relieved of their liability 
protanto. 

In the present case, Sahu came to be in ‘the possession of 
the plaintiff, the proprietor, to the extent of a two-thirds share, 
and Dulari Koer or Kishan Bullav Mahto* had the remaining 
one-third as representatives of the ex-jaigirdars, and so far as 
the two thirds sHare of the rateable amount payable for Sahu is 
concerned, the plaintiff could not claim it from Government. 
If notwithstanding the settlement, the Government kept on 
their entire liability and continued to pay the entire sum of 
Rs. 796-2-9, the plaintiff was bound to reimburse the Govern- 
ment to the extent of his share of the liability. 

The plaintiff's predecessor acquired a two-thirds share of 
the jaigir village Sahu -in 1853 and the permanent settlement 
was concluded by the proceeding of the roth May 1865. The 
revenue fixed was Rs, 2892-2-1 out of which Rs. 482-0-3 was 
payable as makkana. This makkana, according to the pro- 
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ceeding and thé correspondence that took place between the : 


Collector and the higher revenue authorities was payable to the 
plaintiffs predecessor himself, but the proceeding is ambiguous 
as to whether it was payable asa part of the original dasturat 
and maltkana allowance or as an independent item. All that 
clenrly appears is that it was payable to the plaintiffs predecessor 
as proprietor of Sarkar Tirhoot. He was not entitled to it or a 
two-thirds share of it as ex-jaigirdar because the settlement 
was made with him and his co-sharer as the Jaigirdar in 
possession. But the question necessarily arises why should the 
sum of Rs. 482-0-3 be payable in addition to the sum of Rs. 796-2-9. 
The Maharaja had no right to it under the fiscal laws in force. 
He could get it only as a part of the original allowance. 

The confusion giving rise to the present litigation is, it see 
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CIVI, to us, attributable to an incorrect use of the term malikana after 
1907. the resumptiom of jaigir mehal Meherulla Khan, as also to the 
Bamer Singh fact that a species of malikana was one of the items aggregating 
v, Rs. 796-2-9 being the consolidated sum which was paid from the 
Secretary of State z a s A H 
for India in Council, year 1780 to Raja Madho Singh and his successors in the Raj 
f Mira, J. Darbhanga. It is sufficiently obvious that the charge ceases 
— when the property on which it is charged is no longer excluded 
from the control of the person to whom an allowance was granted 
by way of compensation for his deprivation of that property. 
This, it seems to us, was the result of the settlement of the year 
1865, of mouzah Sahu, made with the Raj. The settlement of 
Sahu to the extent of a two-thirds share was made in prepetuity 
with the proprietors ofthe lands in couformity with section 6, 
Regulation XXXVII of 1793, the Badshahi Grants Regulation, and 
no maltkana allowance was permissible with reference to the 
provisions of the Regulation VII of 1822, section 5, because the 
jaigir was neither let in farm nor held £425; the proprietor was 

not " expropriated " as the expression is. 

Assuming, however, that malikana was properly allowed in 
the settlement of 1865, we think that the amount of dustoorat, 
nankar t.e. as the items appear in the proceedings and parwanas 
of 1780, previously payable to the proprietor, should have been 
expressly deducted from the amount of makkana granted. This 
was not done but the consolidated sum of Rs. 796-2-9 continued 
to be malikana and sum of Rs. 482-0-3 was allocated either on a 
correct calculation or not to Sahu. But the real difficulty in this 
case has arisen not merely from the ambiguous language of the 
proceeding of the roth May 1865 as from the procedure adopted 

© by the revenue officers in calculating the amount payable to the 
proprietor, the plaintiff's predecessor. In the view we have 
taken, the proper sum to be added as malkana to the actual 
amount of revenue or Government demand as such was only a pro- 
portionate amount of the sum of Rs. 796-2-9 and not ten per cent. 
of the nett assets. The latter calculation is applicable to the aase 
of ordinary maikana payable under the Regulations and calcu- 
lated according to section 5 of Reg. VII of 1822, but when the case 
rests on a grant of pensionary allowance like the one before us, the 
calculation Must be based on a different principle, such as we have 
indicated above. In different settlements of the different villages 
at one time constituting jaigir Meherulla Khan, - this principle 
was lost sight of and the consequence has been undoubted loss to 
Government and it may be loss to the plaintiff as well. 
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This appeal was allowed to stand over after its first hearing 
in order that the parties might have a further opportunity 
of adducing evidence on the question of the exact amount 
apportiohable on Sahu as dasturat and malikana, so that if 

` possible, the rights and liabilities of the parties might be finally 
adjusted. The Secretary of State for India in Council has filed 
certain documents which we have used as evidence. The plaintiff 
has filed none. We do not, however, find in the record even with- 
.the additions made to it in this Court sufficient materials for ascer- 
taining the precise amount payable for Sahu, though there can 
be no doubt as to the liability of the plantiff to pay to the Govern- 
ment a proportionable share of the sum which the Government 
pays as dasturat and malkana according to the proceeding of the 
Council of Azimabad of the 24th February 1780. The permanent 
settlement (of 1865) of Sahu may not be altered but relief could 
be given to the plaintiff in other ways, i if the exact amount could 
be ascertained. 

It is, however, clear that the plaintiff cannot get the sum 
of Rs. 482-0-3 as -malikana in addition to the sum of Rs. 796-2-9 
payable as dasturat and malikana, It would be most inequitable 
to direct that the Raj should receive both the sums, and this in 
fact is the relief sought for in the suit. 


There is absolutely nothing on the record to enable us to 
apportion the sum of Rs. 703-10 amongst the villages in pargana 
Ahalwara, a sum which was at one tinie held to have been payable 
by them together, unless we can fall back on the assets fixed at 
the different permanent settlements. This may bea rough way 
of dealing with the matter but we have not been asked by any 
party to do so for obvious reasons. We find that on a calculation 
at ten per cent. on the assets of the different villages as ascertained 
at their permanent settlements, Akbarpur gives Rs. 101-5-IO, 
Sahu gives Rs. 482-0-3, Pakhrawan gives Rs. 36-10-4 Pakhrawan 
Buzurg Rs. 127-4-4 and Bishenpur Rs. 49-14-11, making 
altogether Company's Rs. 797-3-8, while the amount payable as 
dasturat and maltkana is Rs. 703-10 sicca. In the view we have 
taken of the true intention of the settlement proceedings 
of Sahu with the Raj and its co-sharer, these. dues were 
calculated at ten per cent. This, however, is a rough mode 
of calculation and can hardly be the basis of a judicial 
decision. ` > E : 

- The plaintiff may have the right to get an adjudication of 
his precise rights and obligations in a future suit properly framed 
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and after producing proper materials and in view of the frame 
of the present suit weleave the matter open. But the present 
suit and appeal must be dismised With costs and we order accor- 
dingly. x 


N. K, B. Appeal dismissed 
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Before Mr. Fustice Mitra and Mr. Justice Caspersa. 


SATYADEO DASS 
v. 
SANTOKE DASS.* 
Hindu Law—Religious Endowment — Muth— Mohuntship—Swuocession— Lashari 
Vaishnavas—Chela, nomination —Bhandara ceremony. 

. In the asthal Raghubi Ohak alias Rampati of the Laskari Vaishnavas, or 
the death of a mohunt a chela succeeds if there is one, and if there be more 
than one a successor is Appointed by the mohunt from among the chelas, 

Where, therefore, a person was the only shela of the deceased mohunt and 
had been appointed to succeed his gure by the due performance of ceremonials 
and when he has performed the sradA and cremation ceremonies of the deceased, 
he is entitled to succeed as mohunt in preference toa gurubhai of the late 
Mohunt, even though the. bhundra ceremony has not been performed by him. 
The bAamdara is purely: a formal ceremony which neither confirms nor 
creates title, 

Appeal by the Plaintiff. 

Suit to establish right of succession to a iin 

The facts and arguments appear from the judgment. 

Babus Umakali Mukherji, Baldeo Narayan Singh, Satish 
Chandra Mukerji, Foy Gopal Ghosha and Moulvi Sowghat Ak 
for the Appellant. 

Dr. Rash Behary Ghose, and Babus Golap Chandra Sarkar, 
Luchmt Narayan Sing and Lal Mohan Ganguli for the 
Respondent. C. A. V. 

The judgment of the Court was s delivered by 


Mitra J,—Tikam Das, the mohant or superior of a religious 
institution of the sect of Laskar Vatshnavas known as asthal 
Raghubir Chak alias Rampati, died on the 9th April 1900, and 
the present litigation relates to tlie succession to the office held 
by him. The plaintiff appellant claims to be the only cela or 
spiritual disciple of Tikam Das; he has, also, pleaded appoint- 
ment by thelatter with the performance of the usual rites and 
ceremonials by Tikam Das. The défendant claims to bea brother 


* Appeal from Original Decree No. 206 of 1903 against the decision of Babu 
Govinda Chandra Subordinate Judge of Tirhoot, dated the 9th March 1993 
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disciple of Tikam Das, a gurubhat and he relies on election by 
other mohants of the Zas£ari sect. The dismissal of the suit by 
the Subordinate Judge has given rise to this appeal. 

Raghubir Chak a//4s Rampati asthal, by which latter name 
only we shalf call it for the sake of brevity in this judgment, was 
‘founded more than a century ago by an ascetic of the name of 
Pran Dass. On his death, his chela Doyal Das became the 
mohant. Doyal Das died in Pous 1191 F. corresponding with 
December 1783 or January 1784 and was succeeded by his senior 
chela Charan Das. Charan Das died in Falgun 1203 F. correspond- 
ing with February or March 1798 and his chela Tilak Das 
succeeded him. On the 24th August 1801, mohant Krishna Ram 
instituted, in the Civil Court of Tirhoot, a suit against Tilak Das 
for the mohantship of Rampati astkal alleging that he wasa 
chela of Doyal Das and had been appointed by him to be his 
successor. The Provincial Court of Azimabhd, on appeal, and 
the Sadar Dewani Adawlat, on further appeal, held, reversing 
the decision of the Civil Court of Tirhoot, that the plaintiff's 
case was not true and that the case of the defendant was true, 
affirming thereby the right of Charan Das to succeed to the 
mohantship of Rampati asthalas senior chela of Doyal Das and 
the right of Tilak Das to succeed to Charan Das asa chela of 
the latter, notwithstanding that Tilak Das had not regularly gone 
through the usual handara ceremony. The learned Judge of 
the Sadar Dewani Adawlut, however, by his judgment which is 
dated the 26th Nóvember 1810, directed that the defendant Tilak 
Das should perform the handara ceremony within six months, 
and on his failure to do so without satisfactory reason, that the 
properties of the astha] should be attached and the mohantship 
should be conferred on the person who might be elected by an 
assembly of neighbouring mqhants. Tilak Das did perform the 
bhandara ceremony, a panchnama was executed by 48 of the 
assembled mohants, and Tilak Das was thus confirmed as mohant 
of Rampati asthal. Tilak Das, on his death, succeeded by his 
chela Jagannath Das. Jagannath Das died on the 2gth 
Chait 1256 F, corresponding with 6th February 1849 and it 
appears from the warasatnama, dated the 8th June 1849, and the 
mukhtearnama, dated the roth Baisakh 1256, corresponding 
with 17th April 1849, that his c&e/a Baldeo Das was, according to 
his directions and desire, recognised as mohant and was given 
tilak and kanthi by the neighbouring mohants assembled at the 
hbandara ceremony. Mohant Baldeo Das died on the 14th 
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Aghran 1284 F, corresponding with the 15th November 1876 and 
his chela Nursingh Das was, according to his nomination and 
desire, recognised as mohant and he continued to occupy the 
office until his death which took place on the 1st March 1892. 
By his will or wastatiama, which is dated the Ist January 1892, 
he appointed his chela Tikam Das to be his successor and gave 
him #/ak, kanthi, pagri and chadar as insignia of representation. 
Mohant Nursingh Das had about ten cAe/as of whom the eldest 
was the defendant Santoke Das. He, however, was superseded 
and Tikam Das became the mohant, being recoguised as such. 
Nursingh Das' will was duly proved in the District Court of 
Tirhoot and Santoke Das himself recognised the title of Tikam 
Das by a deed of relinquishment dated the 9th April 1892 by 
which he gave up certain claims receiving under a deed of gift of 
the same date executed by Tikam Das, a certain quantity of land. 

Tikam Das adfnittedly had not initiated any person as his 
chela capable of succeeding him until the 16th March 190o, the 
paurnamasi or fullinoon day of Fagoon 1307 F. and the plaintiff 


, asserts that he has taken as a chela on that day after the perfor- 


mance of the necessary rites and ceremonies of initiation on the 
bank of the river Kamala at Dhoighat in thetown of Darbhanga. 
The plaintiff was the sister's son of Tikam Das and brother's son 
of Monorath Tewari, one of the servants of the astha/, and son of 
Bhagvat Tewari who, also during his lifetime, was in the service 
ofthe mohant. The plaintiff was the youngest of his brothers : 
he was unmarried : and if Tikam Das had desired to initiate any 
person as his chela and to leave him a large estate as his successor 
in office, there is every likelihood of his selecting the plaintiff. 
On the other hand, the plaintiff was illiterate and it was not 
unlikely that Monorath Tewari set up his nephew as Tikam Das’ 
chela, Monorath himself having no.son and the peut being his 
only unmarried nephew. ' 
Tikam Das died at Darbhanga. The telegrams of the roth 
April - 1892 to Babus Bisshumber Mitter and Sikhar Nath Baher- 
jee and to the Magistrate from the plaintiff who already described 
himself as Satdeo Das of Rampati, indicate that his claim was 
set up immediately after Tikam’s death. The telegram to the 
Magistrate was followed on the following day by an order of the 
Joint-Mgistrate in charge upon the Inspector of Police to report, 
and the Inspector, Wahed Hossein «Khan, submitted his report 
on the 12th April. His report and the statements in the Inspec- 
tor's deposition show that the plaintiff was at Rampati at the 
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time and was declared to be the only chela and successor of the 
late mohant. The report further mentioned that there was no 
other claimant to the office of mohant and that there was no 
likelihood of,a breach of the peace of Rampati. On the very 
same day the plaintiff made a statement stating that he was 
quietly in possession and required no assistance from the Magistrate 
for being kept in possession or with a view to the prevention of 
a breach of the peace. Whether the Inspector Wahed Hossein 
Khan visited the astha/ or not, as his report and deposition show 
he did, it is undeniable that the story set up by the plaintiff is 
< not anew one, On the other hand, there is nothing except oral 
evidence of a doubtful character to prove that the defendant was 
as alert in asserting his title as his opponent undoubtedly was. 
But on the sth May 1900 the plaintiff presented a petition to 
the Magistrate of Darbhanga asking for his interference to pre- 
vent dispossession by the defendant. The Magistrate sent the 
petition to the Sub-Divisional Officer of Madhubani for necessary 
action and the plaintiff presented another petition to that officer 
“on the yth May to the same effect as the one before the Magis- 
trate. Thereupon, the Sub-Divisional Magistrate held a local 
investigation on the 12th May, and, finding that the defendant 
was in possession and the plaintiff was not, directed the latter to 
have recourse to a civil action. 

On the following day, the 13th May 1900, the defendant 
took his first step in Court, Civil or Criminal, to assert his right 
as successor of Tikam Das by presenting in the Court of the 
Munsiff of Madhubani a petition for a succession certificate under 
Act VII of 1889. He based his title to a succession certificate on 
heirship as gurubhai or brother chela of Tikam Das and on 
appointment by neighbouring mohants and others by means of 
a panch-nama dated the sth*Baisak 1307 F. corresponding with 

-20th April 1900. He claimed to be the legal heir according to 
the Sastras, his allegation being that Tikam Das had died with: 
out ‘having any chela. He relied in his application on the panch- 
nama as only confirming his title by succession. The basis of 
the title claimed by the defendant was obviously succession 
according to Hindu Law and not elected by the neighbouring 
mohants or the panch ; such also was the basis of the title relied 
on by the mohants Narsingh Das and Tikam Das respectivelv 
-as would appear from the r&gistration decrees in their favour 
and certain other documents on the record. Even in the registra- 
tion decree in favoyr of the defendant himself, dated the 7th 
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OiL.- —— Janudry 1901, the ground of title for registration of name under 
1907. Act VII (B. C.) of 1876, is stated to be “inheritance from his 


Satyaden Dass brother guru mohant Tikam Das." od 
a The text of Yajnyavalkya which is the main foundation of 
ee. viia rules of inheritance on intestacy in all the different schools 
Mitra, J. of Hindu Law is—" The wife and the daughters also, both parents, 
nos brothers likewise, and their sons, gentiles, cognates, a pupil and 
a fellow student: On failure of the first among these, the next in 
order is indeed heir to the estate of one, who departed for heaven 
, having no male issue. This rule extends toall classes ; " Yajnya- 
valkya 2, 136—137. As regards the property of a hermit or of an 
- ascetic, the sage declared " The heirs of a hermit, or of an ascetic 
and of a proposed student are in their order, the preceptor, the 
virtuous pupil, and the spiritual brother and associate in holiness,” 
2, 138. The learned commentator Vijnaneswara observes in: the 
Mitakshara that a‘dirtuons Pupil and a spiritual brother belonging | 
Jo the same hermitage are one after the other the heirs (chapter II 
section VIII, 2-4). The texts of the sage and the commentator 
are the enunciation of the custom prevailing from ancient times 
in India, and the custom prevailing at the present day in a large 
number of religious institutions? owes its origin tothe texts. 
However thal may be, the parties.to this litigation originally 
based their respective grounds of attack and defence on the’ texts 
of the lawgiver and the commentator, the sas/ras as they called 
i them. Ifthe defendant had adhered to the sastras only as giving 
him a right to succession in preference to the plaintif the case 
before us would have been a simple one, the only issue then would 
have been :—was the plaintiff duly initiated as a chela by the 
late mohant? But the case has been complicated by the intro- 
duction of a plea under which the defendant claims succession 
also on an independent right ñg, election by an assembly of 
neighbouring mohants. A disproportionately large quantity of 
evidence has unnecessarily inflated the record, the witnesses 
attempting to prove, though unsuccessfully, that the Ranfpati 
Asthal is panchath, that is to say, that the succession to the 
mohantship depends entirely on election, ` They ignore its here- 
ditary character, succession of the chela, if there be one, or one of 
the chelas if there be more than one, the selectton in the latter 
case resting with the mohant by performance of certain customary 
f rites before his death and confirmation thereafter by the neigh- 
bouring mohants at a ceremony called bandara. Shape was 
given to the defendants’ contention in the Court below and hte 
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pleadings compel us to find what is in fact, the Custom or usage 


of the astkal and on the present state of the authorities, custom: 
must be held to regulate succession in religious institutions of 


the character before us. 

The known history of.the Rampati asthal shows that none 
but a chela has ever succeeded a deceased mohant ; that it has been 
the practice of a mohant about to die to select one of his 
chelas, (if he has more than one chela) as/his successor, and to 


invest him with “lak, kanthi and pagri &c., as insignia of the 


office of a mohant ; that, occasionally he makes a will nomina- 
ting as his successor one of his chelas ; that the chela so selected 
or nominated performs the late mohant's cremation and sradh 


i ceremonies and; on the twelfth day after death, convenes a 


meeting of the mohants of neighbouring religious institutions 
who instal the chela as the gaddtnashin mohant; and that the 
assembled mohants give effect to the selection or nomination: 
made by the deceased mohant. 

The classification of religious institutions as either maurust, 
hakimi or panchattt seems to us to be misleading. It is like 
most illogical classifications, not exhaustive. ` Without complica- 
ting this case with names or definitions, connotative or deno- 
tative, we may state it as our opinion that the oral and 
documentary evidence .on the record fully bears out the view 
which the history of the institution suggests regarding the rules 
that generally regulate succession to mohantships amongst the 
Laskart sect of Ramanandi Vaishnavas including the institution 
in controversy. 

It is also not necessary for us to deal in detail with the 
voluminous evidence on the record as to the rules regulating 
‘succession to the office of mohant. Learned .counsel on both 
sides have wisely placed before us only the material portions 
of the evidence and commented on them, but we have gone 
through the whole. “Besides the documentary evidence to some 
of which we have already referred, we may refer to the applica- 
tions for.registration of names in the Collectorate under Act VII 
(B.C.) of 1876 and registration decrees. In the application of 
Tikam Das, dated the 26th May 1892, he claimed title as mohant 
on the ground of his being a chela to the late mohant Narsingh 
Das, under appointment by him (with żak &c.) and by his 
will, and he dated his possessjon from the date of Narsingh Das’s 
death. The registration decree that followed states, as the 
ground of registration, succession and possession on maurust right. 
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The ‘defendant also_ got his name registered on the 7th ee 
1901 on the ground of inheritance from his brother guru mohant 
Tikam Das. The applications for registration of names of the 
earlier mohants have not been put in, but the registration decree 
in favour of Narsingh Das shows that, he also claimed mohant- 
ship in virtue of his having been a chela. ti 

Then, in the warasatnama of the 8th June 1849, on the 
succession of Baldeo Das after the'death of Jaggannath Das, 
and the panchnamas the genuineness of which has been ques- 
tioned by the plaintiff and to which we shall presently refer 
in greater detail, the claim of each successor from Baldeo Das 
was grounded on the succeeding mohant being a chela of, and 
also on the direction and appointment by, the previous mohant. 
The warasatnama of the 8th June 1849 and the mukhtarnama 
of the -17th April 1849 expressly refer to the will and desire of 
Jagannath Das. The panchnama of the 25th November 1876, 
also alleged to have been executed by the assembled mohants 
after the death of Baldeo Das, expressly refers to the fact of 
Narsing Das having been a chela of Baldeo Das and to the 
further fact of his having been made the representatíve of 
Baldeo Das and of his having been installed on the gaddi and 
put in possession by Baldeo Das himself. The panchnama of 
the 12th March 1892, alleged to have been. executed on 
the death of Narsingh Das and the succession of Tikam 
Das, similarly refers to the appointment of the latter by 
his guru. Even the panchnama of the zoth April 1900 


_ Which is practically the basis of the defendant's title to succeed 


Tikam Das states :—'' On enquiry we (the Bauches) did not find 
any chela of mohant Tikam Das; it has also been ascertained on 
enquiry that mohant Tikam Das did not during his life time 
nominate anybody to succeed him as mohant.” They, therefore, 
appointed the defendant, he having been a &urubhai and having 
performed the bandara and appearing to be a competent man. 
The most important of the witnesses forthe defendant on 
the present question is Amar Das mohant of Narghaghi, one of 
the richest of the institutions of the Laskari sect. He says that 
the mohants including himself assembled at Rampati on the 


12th day after Tikam Das’ death. They first asked if tht latter | 


had left a chela and as they received an answer in the negative 
they appointed the defendant. In his cross-examination he 


states that chelas become mohants, and that if a chela has been 


left he is appointed mohant. He adds that if the che/a be"absent 
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at the time of a mohant's death, he is appointed mohant when 
he comes back. The guru appoints by wastatnama or ties pagit 
and puts chadar. Such, also, is the tenor of the evidence of 
most of the other mohant witnesses. Bhagvat Das, Syam Das, 
and some of the other witnesses try to make out that Rampati 
asthal is not mourasi but is panchatti, but in this, as in many 
other matters, they contradict their previous statements. Shib 
Narayan Das stated in-his previous deposition :—* If a mohant has 
got a chela, that chela shall become mohant after his death. * 
* * Whena guru dies leaving several chelas and without 


` appointing any one ofthem to be his heir, then that cela becomes 


the mohant whom the panches make to sit on the gadi” 
Balmukund Das was similarly contradicted by his previous state- 
ment. The mohant witnesses of the plaintiff, of course, support 
his case.. i 

Moreover, the testimony of the defendant himself and the 
statements made by him in other Courts previous to his examina- 
tion in the present case contain important admissions as to the 
rules of succession. He says inhis deposition in the present case :— 
" A chela is appointed if there isa chela. If there‘is no chela, a 
Surubhat, samijee or nearest kaka guru who survives is appointed. 
If there be more chelas than one, mohants elect the one whom 


‘they think competent and appoint him.” In his deposition given 


in another case on the 13th February 1890 the defendant said :— 


" My guru (Narsingh Das) has 5 or 6 chelas. I have the right to f 


succeed my guru, but he máy during his lifetime give the mohant- 
ship to any other chela either by writing or by giving tilak, 


^ kanthi &c.” 


We do not think, that any useful purpose will be served by 
referring in detail to other oral evidence on the point. It is clear 
to us that in the astkal in controversy a chela succeeds, if there 
be one, and if there be more’ than one, a successor is appointed 
by the mohant from amongst the chelas. The oral evidence to 
the,contrary is inconsistent and utterly worthless, and we are 
surprised to find that the lower Court gave credence to it. In 


“fact, the learned vakil for the respondent, though he did not give 
‘up the point, did not rely on the elective principle of succession, 


as it w&s almost impossible for him to do so on the eviflence. f 

. The most important questions in the case, therefore, are, 
(1) was the plaintiff duly initiated as a chela by Tikam Das, and 
(2) was he appointed by him as his successor ? f 

To the first of these questions, the lọwer Court has not given 
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a definite answer, and we do not derive from its judgment that 
assistance on questions of fact which we may generally do from 
the Court before which the witnesses were examined. The lower 
Court is of the distinct opinion that the initiation of the'plaintiff, 
if any took place, was invalid on the ground that admittedly it 
did not take place in the Jajnamehal of the Rampati asthal. 
Dr. Rash Behary Ghose on behalf of the defendant did -not press 
this ground of the invalidity of the initiation of the plalntiff, nor 
the second ground pressed in the lower Court that the' initiation 
must take place either on the Janmastami or the Ramnavami 
day—+z.e. the birth days of Srikrishna and Sri Ram, respectively, 
the two latter incarnations of Vishnu and on no other day. We 
drew the learned vakil’s special attention to these points during 
the course of the argument. His learned junior Babu Golap 
Chandra Sastri stated very frankly while following him, that he 
knew of no authorfty in the texts or commentaries of the Sastras 
which would support any of these grounds taken by his client. 
We have not also been able to find any authority on these: 
points. l 

The second ground is obviously an after-thought which arose 
for the first time during the ẹxamination of the witnesses which 
took an unduly long time. The defendant and his: witnesses 
assert the existence of the practice and the plaintiff's witnesses 
deny it, bul no instance bas been given in which initiation was 
questioned for having taken place on any other day except the 
birth days of Srikrishna and Sri Rama and no authority has been 
cited. On the other hand, the Pournamast or Full Moon day of 
the mofith of F. algoon, the day of the Dole, Jatra festival,” is. 
generally considered by the Hindus to be sacred and auspicious 
throughout India. No astrologer was examined to support the 
assertion of the defendant and his witnesses. 

The case of the plaintiff is that he was initiated on a bank 
of the river Kamala at Dhoighat near which there is a temple of 
Lachmiji This river also passes by Rampati asthal and is ton- 


` sidered to be sacred. The testimony of some of the plaintiff's 


witnesses goes to show that two of Narsingh Das’ chelas were 
initiated at Benares and Janakpore respectively, and this evidence 
has not been contradicted. The evidence given in the present 
case as to the invariable practice of initiation at the -/Jagmokant 
is not sufficient to. prove without texts in books of Hindu religion, 
such a custom as would invalidate the initiation that has taken 


-place elsewhere. The defendant himself who is mohunt of another 
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asthal cannot say whether or not datragis can be made chelas 
.in some other sacred place outside the astal on any auspicious 
day besides the Ramnavami and Janmastami days. We cannot 
hold on the meagre testimony on this point that, if the plaintiff 
was' actually initiated, the initiation was bad on account of the 

` place where it took place. 
Then, was the plaintiff initiated at all? Both sides have con- 
centrated the strength of their arguments on this question of 


fact. Each party has tried to make out a substantive case contra- ^ 


dicting the other in material points. The story told by the 
plaintiff and his witnesses is that Tikam Das fell ill more than 
two months before his death. He wasat first attended by the 
witness Juri Misser at Rampati. Then he came to Darbhanga 
for better treatment. He put up ina tent in a garden on the 
east of the Harai Tank near the Darbhanga Railway Station, 

and was-treated by Darbari Patak. While he lodged there, he 
initiated the plaintiff on the bank of the Kamala River near 

Dhoighat on the Pournamast of Falgoon. He shortly after re- 

moved to the house of the witness Sheolokan Singh and 

Bujharam Singh in Mohulla Lachmi Sagar also in Darbhanga. 

While there, seeing his last moments approaching he made a will 
on the Ramnavams day and installed the plaintiff as his successor 
giving him tak, kantht and pugrt, the insignia of his office. 

He died while at Sheolokan Singh's house on the following day 

the 9th April 1900, and was cremated on the banks of the 

Kamala River at Gansaghat. The cremation ceremony was per- 

formed by the plaintiff who there-after put on the usual badge 

of his having done so, the wr? The plaintiff also says that he 

at first obtained quiet possession of the asthal, performed the 

the sradh ceremony on the 11th day of the death, and had the 

bhandara performed on the following day. His case further is 

that the defendant was not at Darbhanga at any time during the 

illness and at the death of Tikam Das. i 

“The defendant's story on the other hand is that Tikam Das 

did not fal ill until a few days before his death. He had been` 
at Muzafferpore before he went to Darbhanga, where he put up 

in a tent in the same gachtas the plaintiff says. The plaintiff 
(he says) was not there at all\and Tikam Das did not remove 

to Sheolokan's house, but died in the tent. His case further is 

that Tikam Das was treated during his illnes by Lachmi Kant 

Pandey and Madhuri Misser and a Bengali doctor and not by 

Darbari Patak or Juri Misser. The defendant himself, it is said, 
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Went to Durbhanga learning of Tikam Das's illness, performed 
the cremation ceremony on his death, took the uri, performed 
the sradh and bhandara at Rampati, and the plaintiff was not at 
Rampati at or about this time, and so he obtained possession 
without any dispute. l 

. The plaintiff has given his own evidence and his story is 
$upported, as regards his initiation, by Juri Misser, Ram Saran', 
Jha, priest of Lachmijis! temple at Dharghat and Harnar ayan 


Das, a chela of Narsingh Das, and these witnesses say that they . 


were present at the initiation. A pleader of Mozufferpore, 
Sikhar Nath Banerjee, and Darbari-Patak,the physician, prove 
admissions by Tikam Das as to plaintiff's initiation, bésides some 
other witnesses, Sheolokan Singh and the mukhtar Prabhu 


Dayal as well as Ram Khalwan Singh and Manorath Tewari, _ - 


father’s brother of the plaintiff, have also been examined and 
they generally support the plaintiff's case, the first two, QE 
and Prabhu Dayal proving also the giving of tilak, a &c., 
the plaintiff. 

' The main strength of the plaintiff's case lies in'its greater 
probability, the utter weakness of his adversary's case, and the 
testimony of Sikhar Nath and Darbari whom the lower Court did 
not disbelieve and whom, notwithstanding severe adverse criticism, 


we see no reason to disbelieve. None of the predecessors of | - 


Tikam Das died without a chela, and he himself must have been 
anxious to have one, though being a learned man pimself he 
deferred initiating any one notlearned or capable. óf learning. 
But in the illness, which ended his life, he would in default of a 
better person, naturally select his sister's son who was yet un- 
‘married. It does not appear that there was any other presentable i 
‘candidate. The plaintiff was or happened to be with Tikam 
Das at this time at Darbhanga and*[he opposite story that he was 
hot there is unreliable and inconsistent with the telegrams that 
followed Tikam Das's death. The presence of the defendant at 
Darbhanga on or about the 9th April and his performance of the 
cremation ceremony are also inconsistent with these 'telegrams 
and the conduct of the parties shortly after the death. 

The defendant and most of his witnesses have been shown 


"by cross-examination to be unscrupulous and unreliable. Bissam- 


bhar Das, though he now supports the defendants’ story about 
Tikam Das's stay at Mozufferpore, $tated in his evidence before 
the Land Registration officer of Bhagulpore on the 21st Septem- 
ber’ r9oo that Tikam 'Das.had been ill for two or three months 
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and that he had been at Darbhanga for about a month, thus sup- 
- porting the plaintifl’s story. The defendant's story of Tikam 
Das having been at Mozufferpore for fear of a criminal case 
threatened by the Babus of Madhubani appears to us to be 
entirely mythical. The story is not supported by any reliable 
evidence or the presentation of even a complaint against him and 
has evidently been got up for the purposes of the present suit. 
The conclusion we necessarily arrive at is that Tikam Das was at 
Darbhanga on the Pournamasi day of Falgoon when the initiation 
of the plaintiff is alleged to have taken place and that the defen- 
dant did not turn up at Darbhanga at any time during Tikam 
Das's illness or at the time of cremation. We accordingly discard 
as unreliable the rebutting evidence adduced by the defendant as 
regards this part of the case. 

Our finding, however, on the value of the rebutting evidence 
does not relieve the plaintiff from the burden of proving by 
satisfactory evidence the fact of initiation though the hollowness 
of the defendant’s case would resound in favour of the plaintiff 
if his evidence is otherwise reliable. The plaintiff, though 
illiterate, has given in a plain arid straightforward way, his 
version of the facts unshaken on any material points by the 
lengthy cross-examination he had to undergo. The physician 
_ Juri Misser who with Darbari Patak treated Tikam Das, says he 
was present at the ceremony of initiation and fully supp orts the 
plaintiff Harnarain Das, Tikam Das’s brother by natural 
relationship and also his gurubAaf as a chela of Narsingh Das, 
and who had as much claim to succeed Tikam Das as the 


defendant as a spiritual brother by initiation, speaks in favour of . 


the plaintiff, asserting that he was present at the plaintiffs’ 
initiation ceremony at Darbhanga. Ram Saran Jha priest of the 
temple of Lachmiji at Dhoighat, where the initiation ceremony 
took place also confirms the fact. We see no reason to disbelieve 
these witnesses more specially as they are corroborated by Sikhar 
Nath*Banerjee M. A., B.L. and Darbari Patak. The former 
was admittedly a pleader of Tikam Das at Mozufferpore and he 
says that he saw Tikam Das twice at Darbhanga and that on the 
second occasion Tikam Das told him that he had adgpted the 
plaintiff as his chela. Darbari Patak is an Honorary Magistrate, 
a Municipal Commissioner and admittedly a physician of reputa- 
tior at Darbhanga and he hag not been shown to have any 
interest in or bias for the plalntiff. We do not see any reason to 
discard the evidence of these witnesses. Some of the other 
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witnesses also support the plaintiff and we shall presently refer to 
their testimony. If we could believe the defendant's case that 
Tikam Das was then under the treatment of Luchmi Pandey 
and a Bengali doctor not named or examined, considerable doubt 
would have attached to the testimony of Darbari Patak and 


_ the plaintiffs case, but we are unable to do so. The defendant’s 


evidence on this point, as on most other points, is clearly worthless. 

The contention on behalf of the defendant that if the 
plaintiff was really made a chela, Tikam Das would have gone to 
Rampati and performed the initiatory rites on the Jagmohan 
instead of an unusual place as Dhoighat, has very little force. The 
mohant was then very weak having been suffering for more than 
two months, in fact he was so. weak that the performance of the 
rites at Dhoighat and his journey to and from that place greatly 
exhausted him. To goto Rampati from Darbhanga one has to 
travel by railway from Darbhanga to Sakuri and Rampati is 
about 7 miles from Sakuri. Lachmikant Pandey says that it took 
him 11 hours to go to Rampati from Darbhanga on horseback. 
The lower Court was in error in thinking that the distance was 
easy to travel by means of a carriage. 

It has next been contended that if the initiation ‘really took 
place, other mohants would have been invited on the occasion. 
The contention, however, has no foundation as the defendants 
who were questioned on the point say that it is not the practice 
to invite mohants to be present at cerémonies of initiation. 
Mohant Amar Das says so, as also Shib Narain Dass. 

Our finding, therefore, on the evidence is that the plaintiff 
was duly initiated as a chela by Tikam Dass at Darbhanga. 

The next link in the chain of the plaintiffs case is the con- 
ferring of the tilak, kanthi &c., on him by Tikam Dass on the 
8th April 1900, the Ramnavamiday. The day admittedly is 
auspicious according to Hindu notions ; the mohant was on his 
-death bed and that is generally the time when a mohant appoints 
his successor by coifferring on him the usual insignia of offiee. If 
the plaintiff was his only chela, and we have found that he was, 
the conclusion is natural that he would be appointed the successor 
in office, and such a conclusion is amply supported by the 


adirect as. well as circumstantial evidence on the record. The: 


lower Court has rejected the evidence mainly if not wholly, on 
the groundthat Tikam Das was then bed-riddenandin a‘! moribund 
condition,” and therefore it was not possible that he would then 
go through the ceremony. But the evidence shows that though 


V 
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very weak he was fully in possession of his mental faculties and 
was capable with small physical absistance of performing the 
simple task of giving tilak, kanthi, pagri and chudder. The 
ceremony is not generally performed until a mohant has lost all 
hope of life : it is performed when he is zu extremis. In fact, con- 
siderable suspicion would arise if the evidence were different, that 
is, if the ceremony had taken place earlier, 

Now, the most important witnesses to prove the appoint- 
ment of the plaintiff by Tikam Das are Juri Misser, Harnarain 
Das, Sheolokan Sing, and Probhu Dyal The plaintiff's own 
testimony is thus amply supported ; Sheolokan is evidently a 
respectable man, the mohant was then residing in his house and 
Probhu Dyal is a mukhtar, who was then a mukhtar of the 
mohant, as is clear from some of the documents on the record. 
None of them are, what may be called, chance witnesses : they are 
the most competent persons to depose on a matter like this. 

One of the allegations of the plaintiff is that Tikam Das also 
executed a wlll in his favour on the 8th April 1900, the Ramnavami 
day. The will has not been produced and no explanation has 
been attempted to be given for its non-production. Evidence 
was also recorded in the lower Court to prove the execution of a 
will in favour of the plaintiff. In our opinion, however, the 
evidence is inadmissible. The plaintiff did not take out a 
probate of any such will and so whether a will was executed or 
not by Tikam Das the evidence went for nothing. It ought to 
have been excluded and we have done so. Dr. Rash Behary 
Ghose while admitting the propriety of excluding this evidence 
as proof of the execution of the will called our attention to it as 
showing the falsity of the plaintiff's case. The evidence on the 

, record would not be sufficient to prove a will in a Court of testa- 
mentary jurisdiction and nejther party has produced Joshi 
Jonardan Jha who is said to Have the custody of the document. 
This man was a material witness on more points than the 
execution and especially the custody of the will, but it seems to 

,us that neither party ventured to put him into the witness box, 
though plaintiff attempted to secure his attendance by service of 
processes. No Court of testamentary jurisdiction could have 
granted'probate of a will under such circumstances even if Tikam 
Das had executed one. But we are not satisfied that the evidence 
on this matter is false, so that it reflects on the other parts of the 
case. We do not think that the plantiff’s witnesses who have 
deposed on the question of the excution of the will are unreliable 
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on that ground alone. The matter is shrouded in obscurity, and 
for the purposes of this case, we must assume that the execution 
of a will by Tikam Das has not been proved, though the plaintiff's 
case cannot fail by reason of his failure to prove executiofi thereof. 

The performance of the cremation and sradA ceremonies by 
the plaintiff follows on the findings we have arrived at. He 
was the only chela, the successor appointed by Tikam Dass, and 
was present at his death. He says he performed the cremation 
ceremony and he is well supported by the rest of the evidence. 
He, in fact, must have done it. The defendant was not then at 
Darbhanga, and on this point the lower Court has, it seems to us, 
disbelieved him. The plaintiff put on the r$ as a sign of his 
having performed tbe cremation ceremony. The Inspector, 
Wahid Hossain saw him wearing the 1777, and we do not see why 
we should not believe him. There is a mass of evidence on this _ 
point on the plaintiffs side, the defendant's evidence is simply 
impossible. 

Then, he who puts on the fire, puts on the ziri and performs 
the sradh, and the plaintiff must have done so. These matters 
are so connected with each other that it is not ordinarily possible 
to separate them as regards the ‘performer. The defendant's 
witnesses on these points are utterly unreliable : this also, seems 
to have been tbe opinion of the lower Court. The next 
question in sequence of time relates to the žandara cere- 
mony. It usually takes place on the 12th day after a mohant’s 
death, the sradh having been performed on the previous day, 
The object of the d4andara is recognition of the successor by 
the superiors of similar religious institutions in the locality. If 
the title of the successor depends upon election or even 
confirmation by the neighbouring mohants, the bhandara is 
either the only source of title or is an essential link in the chain 
which affords title to the successor. It may, however, be an 
unessential ceremony where the title of the successor rests on his 
being a chela and on appointment by his guru. Mohant Amar 
Das says:—" If any chela or other person whom the former 
mohant appointed or nominated as mtohant does not perform 
the d4andgra, then he will remain mohant in his own mind, but 
none amongst the brethren will treat him as a mohant. “He will, 
however, remain entitled to the astha/ and the properties of the 
asthal. This is the custom in vogue in mousust asthals.” But 
whether essential to title or not, the testimony on either side on 
the factum of the 44andara in this case is highly conflicting and 


M 
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the plaintiff is not so well supported as he has been on other 
points involving consideration of facts. Some of the neighbouring 
mohants have given evidence in his favour, but the counter 
.evidenc®, the testimony of a large number of mohants, is suffi- 
“ciently strong to prove that a bhandara took place on the 20th 
April and that the pagri and chudder were given to the defendant. 
The balance of evidence of one set of mohants against the other 
set appears to us, as it appeared to the lower Court, to be ir 
, favour of the defendant. A person in possession has always an 
advantage over his adversary claiming possession, but the con- 
clusion in this-ease on the -evidence 'seems to usto be irresis- 
tible either that the bandara was not performed on the 12th 
day orthatthe plaintiff failed to get a recognition from the 
majority of neighbouring mohants. The defendant Santoke 
Dass was an old associate of theirs and a shrewd man of business : 
he could read and write, he was at one time trusted by his guru 
Narsingha Dass though shortly before the latter’s death his 
behaviour displeased the mohant. This is clear from the deeds 
of relinquishment and gift of the gth April 1892. The defen- 
dant, moreover, was appointed in the same year mohant of the 
asthal Raghubar Palant, an asthal subordinate to Rampati, by 
mohant Tulsi Das and thus he was one of the brethren at the 
the time of Tikam Das’s death. On the other hand, the plaintiff 
besides being young and illiterate had been only recently made 
a chela. In a contest of succession, if the elective principle were 
to prevail, the chances were undoubtedly in favour of the defen- 
dant. When the time of recognition, by giving pagri and chadar 
arrived, the defendant was admittedly present at Rampati and 
managing affairs as an, experienced man according to the wishes 


of the plaintiff and his friends and advisers, and it seems to us _ 


that he took advantage of his position, ignored or pretended to 
ignore the fact that the plaintiff was a chela, gave out that Tikam 
had died without a chela, and, either then or shortly afterwards, 
succeeded in obtaining a deed recognising himself as the successor 
of Tikam Das. The dhandara, if any took place, did not termi- 
nate favourably to the plaintiff, and he has failed to prove recog- 


nition by the majority of the neighbouring mohants by obtaining |. 


from them the necessary insignia of office. 

The position, therefore, is this—the plaintiff is the only chela 
of Tikam Das, he was appointed to succeed him by the due 
performance of ceremonials before his death, he has performed 
the cremation and sradh ceremonies of the deceased, but he has 
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failed to prove the observance of the bhandara ceremony and 
recognition by neighbouring mohants. The defendant has 
succeeded in proving an election by the neighbouring mohants, 
but that election is clearly upon the evidence based ‘upon a. 
misrepresentation of facts, viz, that Tikam Das died without 
leaving a chela. The defendant may be wrongfully in possession ; 
his title to possession based on an election induced by ‘a misre- 
presentation of facts, may ¿be void and a Court of justice may 
not recognise such a title, but the plaintiff is bound, in order to 
succeed in a suit in ejectment on declaration of title, to make out 
satisfactorily all the elements constituting his owr title. . Ifthe 
bhandara was essentially necessary, the present suit must fail. 
The plaintiff may have other remedies,—his suit might have been 
framed in some other way t enable him to attain his object by | 
circuitous procedure as was suggested by Dr. Rash Behary Ghose, 
during the argumeht, but we are not concerned with these at 
present. We have to see whether the d4andara was a necessary 
part of the plaintiff's title. ' 

There is ample evidence on the record to show that almost 
every succeeding mohant performed the kandara and obtained 
recognition by other mohants, though it is very doubtful whether 
all the panchnamas or deeds produced in this case showing 


-recognition were executed or were necessary. The bhandara 


was performéd and a panchnama was executed onthe 19th March 


.1811 to perfect the title of mohant Tilak Das according to the 


direction of Sudder Dewani Adawlut by its judgment dated the’ 
26th November 1810 [Gonga Das v. Tiluk Das (1)], though that 
judgment did’ not expressly direct the execution of a deed or 
panchnama. The panchnama was thought to be necessary as 
proof of the d4andara, but such a deed could not be, we think, 
the only means of proving it. In -fact, it is merely a piece of 
evidence, though an important piece of evidence, to prove the 
factum of handara. It does not. appear when Tilak Das died 
and whether his successor Jagannath Das caused the dhandara 
or obtained a panchnama. No such deed has been produced 
and if there was one it would in all likelihood have been 
produced. Jhe warasatnama of 1849, on the successsjon of 
Baldeo Das upon the death of Jagnnath Das, does not show that 
any panchnama was executed by the assembled mohants. It’ 


only shows that certain mohants’and chelas installed Baldeo Das 


(1) (1810) 1 Sel. Rep. 809 CN. Ed ) 414. 
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as mohant according to the direction of Jagannath Das, Baldeo 
Das having already been in possession. The mukhtearnama 
(Exhibit I) of the 17th April 1849 engrossed on a stamp 
purchased before the death of Jagannath Das and signed by some 
of the mohants and chelas of mohants by the pen of Issur Das 
of Rampati and by a few others is a suspicious document and the 
pancknama or deed of appointment referred to in it has not been 
produced. The panchnama said to have-been executed at the 
bhandara on the death of Baldeo Das and the succession of 
Narsing Das marked as Exhibit C, and dated the 25th November 
1876, is equally a suspicious document. It does not bear any 
vernacular date, and we find by a comparison of dates that it 
bears a date eleven days and not twelve days after Baldeo Das's 
death. The document is engrossed on stamps bearing even date 
with the date of the document and it saw light for the first 
time in the present suit. The defendant has also produced a 
Banchnama dated the 12th March 1892 alleged to have been 
executed on the r2th day after the death of Narsing Das. It 
is not mentioned in any of the later documents f. e. the deeds 
of relinquishment and gift by and in favour of the defendant, 
and the evidence as to its execution is conflicting. It is an 
unstamped paper. We may refer to the evidence of Bissum- 
bhur Das which throws suspicion as to its execution. 

But it appears to us that a panchnama does not carry us 
further than to show that the d4andara has no other effect than 
that of recognition by other mohants ; it does not confer title, 
and it is not an essential element of title. As put by the witness 
Amar Das, in his deposition, a mohant will remain a mohant 
notwithstanding the non-performance of the ÓAandara. The 
bhandara appears to be, as far as the Rampati asthal is concerned, 
merely an important piece of evidence of a mohant's title when 
it has been really acquired'by succession as a chela and appoint- 
ment by his predecessor. Thepunchnamzs,it appears to us, must 
have come into existence before the defendant was advised to 
depend on a case of title by election, which is the case mainly 
relied on by the defendant. They are also relied on as showing 
the weakness of the plaintiff's title for want of bhandara. We 
are not satisfied, however, on the evidence that we hàve analysed 
asto the necessity of confirmation at the b4andara to make a 
complete title. In our opinion, an installation by neigh bour- 
ing mohants is not always necessary. 

In the view we have taken of the evidence, Genda Puri v. 
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Chatar Puri (1) and Gossazn Dow]ut Geer v. Bissessur Geer (2), 
cases relied on by learned counsel for the defendant, have no 
bearing on the case. These were cases of the sazva or sankara ' 
sect, and the customs proved required confirmation by other 
superiors of the same sect. The usage or custom of edch religious 
institution regulates the succession to the office of a superior, 
and such usage or custom is generally the same as that of the 
religious institutions of the same sect in a locality. The cases 
cited do not refer either to the same sect or the same locality 
with which we are now dealing ; see Greedharee Dass v. Nundo 
Kissore Dass (3) The case nearest to the one before us is 
Mokant Ramji Dass v. Lachhu Dass (4) andit supports the 
view we have taken; but that also is not a case of the Laskert 
sect but that of Badhrani sect of the same class (Ramanandi) 
of Vaishnavas. The evidence in the present case, however, shows 
that the Mirzapur easthal which was in controversy in Ramji 
Dass v. Lachhu Dass (4) is one of the asthals generally 
represented at d4andaras at Rampati. 

The Sadar Dewani Adawlut on the 26th November 1810 
held upon the succession of Tilak Das, that Charan Dass, the 
senior chela of Doyal Das had obtained the mohantship on the 
latter's death in virtue of his havihg been the senior chela, not- 
withstanding want of appointment by Doyal Das and performance 
of bAandara and the title of Tilak Das as chela of Charan Das 
was affirmed in spite of irregularity in the performance of the 
bhandara or non-performance of the same. It is clear from this 
judgment that d4andara is not an essential link in the title to 
succeed. What is relied on by the defendant, however, is the 
direction in the judgment that Tilak Das should perform the 
bhandara within six months, and on his default to do so that the 
lands etc., properties of the asthal Rampati, should be attached 
and the eligible and rightful claimant? as declared by assembled 
mohants should be put in possession. This direction, however, 
appears to us to be asurplusage. Sir Barnes Peacock C. J.ein 
Greedharee Dass v. Nundo Kissore Dass(5) observed with reference 
to this direction in the judgment of the Sadar Dewani Adawlut " we 
certainly cannot find any authority upon which the late Sadar 
Court after deciding in favour of the defendant said that he must 
summon a meeting to elect him. We can understand a suit 


(1) (1886) I. L. R. 9 AlL 1. (8) (1867),11 M. I. A. 405 at 428. 
(2) (1873) 19 W, R. 215. (4) (1902) 7 O. W. N. 145. 
i (6) (1863) Marsh 5°73. 
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being brought to set aside the election of a mohant and to order 
the mohants to make a new election. It was a suit to recover 
the office of mohant together with the lands attached to it.” 
The learfied Judge then referred to Regulation XIX of 1810 and 
the fact that'under it the Sadar Court had no functions, the 
control and management of public religious institutions vesting 
in the Board of Revenue (see pp. 587-88). If then we eliminate 
the direction of the Sadar Dewani Adawlut as to Tilak Das 
having to perform the ó£andara, the judgment clearly supports 
the view we have taken of the custom of Rampati asthal. More- 
over, it would also appear from the judgment that the óAandara 
would neither create nor confirm title ; it^was a formal ceremony. 
The entire evidence on the record and the reported cases of the 
Vaishnava sects in Bengal support the view we have taken of the 
effect of the handara and it does not appear to us that the 
“Sadar Court came to a different conclusion even if we assume the 
directions referred to above to have been proper and not ultra vires. 
We are, therefore, of opinion that the plaintiff in this case 
should succeed and we, accordingly, set aside the decree of the 
lower Court and direct that the plaintiff be declared, to be the 
‘lawful mohant of the Rampati asthal and that he do recover 
possession of the immoveable propertiés mentioned in the ~sche- 
dule to the plaint with costs in both Courts from the defendant 
and that the case be remanded to the lower Court to determine 
what the movable properties are of which the plaintiff is entitled 
to possession and to take au account from the defendant of his deal- 
ings with the properties of the asthal and then to pass a proper 
decree in respect of the moveable properties and the money that 
-may be found due to the plaintiff on the taking of such account. 
We have previously had occasion to observe that decrees for 
delivery of movable property do not contain directions as to pay- 
ment of the assessed money Value thereof on failure to deliver 
the properties as required by section 208 of the Code. We, 
therefore, direct that in drawing up a decree attention be paid to 
section 208 of the Code of Civil Procedure. . 


NKR : Appeal allowed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
. SARAT CHANDRA BOSE AND ANOTHER 


v 


SARASWATI DEBI AND oTHEnS.* 


Limitation Aot (XV of 1877), section 5—' Sufficient cause '— Appeal preferred to 
trong Court— Alistake—Due diligence—Negligence— Extension af time— 
EHeparte order— Respondent, if binding on 

Where the appellants, ‘being themselves pleaders and well acquainted with 
the facts of the case, preferred an appeal from an order in a suit valued at 
over Hs. 5000, to the District Judge instead of to the High Oourt (the proper ' 
tribunal under Act XII of 1887), they had not acted in good faith but with 
gross negligence and carelessneas and they were not entitled to an extension 

“of time under section 6 of the Limitation Act. : 

The words ‘sufficient cause’ should receive n liberal construction so ns to 
advance substantial justice when no negligence, nor inaction, nor want of 
bonafides is imputable to the appellant. : i 

Krishna v. Ohathappan (1) approved of. 

The fact that the*appeal was filed a month after the District Judge had 
returned the memorandum of appeal for presentation to the proper Court was 
an additional proof of want of diligence in the appellants. : 

The order of the Court for admission of an appeal under'/&ection 5 before 
notice is given to the respondent is in no way binding upon the respondent 
when he appears, and he may question the validity of such order. 

Appeal by the Objectors. 

Proceedings in execution of a decree valued above Rs. 5,000. 

The facts and necessary arguments appear from the judgment. 

Babu Nalini Ranjan Chatterji for the Appellants. 

Babu Sorasht Charan Mitra for the Respondents. C. A. V, 

The judgment of the Court was delivered by 

Mookerjee J.—A preliminary objection is taken to the hear- 
ing of this appeal on the ground that it is barred by limitation 

.under article, 156 of schedule II to the Limitation Act. The 


_ order of the Subordinate Judge which is'sought to be assailed in 


the. appeal was made on the 4th September 1905 ; the time within 
which the appeal ought to have been preferred expired on the 
3rd December, 1905, and the appeal was not lodged in this Court 
till the 9th March 1906. The appeal is, therefore, obviously out 
of time. It is argued, however, on behalf of the appellants that 
they were under the impression that the appeal lay to the District 
Judge, and that they filed an appealin his Court on tle sth 
September, 1905, which was dismissed by him on the 9th February, 


* Appeal from Order No. 93 of 1906 against the decision of Babu Aghor 
Chandra Additional Subordinate Jydge of Burdwan, dated the 4th 
September, 1906. 


(1) (1889) I. L, R. 13 Mad, 269, 
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1906, on the ground that he had no jurisdiction to hear the appeal 
which in his opinion lay to this Court. Under these circumstances 
it is contended that the appellants had sufficient cause for not 
presenting the appeal within the period allowed by law, and that 
upon the ànalogy of section 14 of the Limitation Act, they are 
entitled to a deduction of the time during which their appeal 
was pending before the District Court. In support of this view 
reliance is placed upon the decisions in Hurro Chunder v. Surna- 
moyt (1), Dadabhai v. Maneksha (2) and Krishna v. Chathappan (3). 
It is argued, on the other hand, on behalf of the respondents 
that the mistake, if any, on the part of the appellants, was due to 


gross carelessness, and that there has been want of diligence on . 


their part, because the delay of one month in presenting an appeal 
to this Court even after the District Judge had held that he* had 
uo jurisdiction to hear the appeal, is in no way attempted to be 
explained. In order to determine whether the appellants have 
made out sufficient cause within the meaning of section 5 of the 
Limitation Act, it is necessary to advert for a moment to the cir- 
cumstances of the case. Onthe 6th May, 1898, the respondent 
obtained the decree which, she is now seeking to execute in a 
suit valued at Rs. 15,260 in the Court of the Subordinate Judge 
of Burdwan. An appeal was preferred to this Court, and the 
final decree passed on the 21st January, 1901. The appellants, 


who are the representatives of the judgment-debtors in their’ 


character as puisne incumbrancers and purchasers of some of the 
properties alleged to be affected by the decree, took objections to 
the execution of the decree under section 244 of the Civil Proce- 
dure Code. These objections were over-ruled by the Subordinate 
Judge by his order of the 4th September, 1905, against which 
this appeal has been preferred. Now, under section 21 of 
Act XII of 1887, an appeal from a decree or order of a Subor- 
dinate Judge lies to the Disttict Judge only when the value of 
the original suit in which or in any proceeding arising out of 
which the decree or order was made, did not exceed Rs. 5,000, 
and the appeal lies to the High Court in all other cases. The test, 
therefore, which a litigant or his legal adviser has to apply, when 
the forum of appeal in an execution case has to be ascertained, 
is what was the value of the original suit. It is not Suggested in 
the affidavit filed on behalf of the appellants, who are themselves 
pleaders of distinction, that they were not aware, or misunderstood 
*. 


, 


(1) (1888) I. L. R. 18 Cale.1266. (2) (1896) I. L, B. 21 Bom, 653, 
(8) (1889) I. L,R 18 Mad. 269, . 
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the effect of this provision of the law, of that they had not 
materials before them sufficient to enable them to know the value 
of the suit. Indeed, the petition of objection which they filed in the 
Court below on the 29th August, 1905, furnishes ample evidence, 
that they had before them at that time the decrees made by the 
Subordinate Judge and by this Court in the original suit, the 
first of these papers shows on the face of it, that the value of the 
original suit was Rs. 15,260, while the second paper shows that 
the appeal against the original decree was preferred to this Court. 


It is manifest, therefore, that there was no reasonable excuse what- ' 


ever forthe mistake which, it is alleged, the appellants committed. 
In their affidavit, it is stated that as maintenance had been 
allowed by the decree at Rs. 108 per year, it did not strike the 
appellants and their legal advisers, that the value of the original 
suit was more than Rs. 5,000. This is obviously an indication that 
there was carelessness on the part of the appellants ; if they had 
looked into the papers, with the contents of which they appear 
to have been quite familiar, there would not have been any room 
for the erroneous impression. It is now suggested by the learned 
vakil for the appellants, that they were misled by the decision of 
this Court in Gulab Khan v. Abdul Khan (1) ; no such suggestion, 
however, appears to have been made at any previous stage of the 
proceedings and upon an examination of the case relied upon, we 
are unable to appreciate, how it could have possibly misled the 


` appellants. Weare unable to hold, therefore, that the appellants 


have made out sufficient cause within the meaning of section 5 of 
the Limitation Act. : 

The cases upon which reliance was placed’on behalf of the 
appellants are clearly distinguishable and do not bear out their 
contention. The case of Huro Chunder v. Surnamoyi (2), does 
not lay down any hard and fast rule ; besides, there was in that 
case a dispute as to the valuation which might mislead a litigant 
in ascertaining the forum of appeal. The case of Dadabhat v. 
Maneksha (3), was one in-which the learned Judges thought that 
there might have been a bonafide mistake, and they placed 
reliance upon the decision of the Madras High Court in 
Krishna v. Chathappan (4), in which it was said that “the words 
‘sufficient Cause! should receive a liberal construction, so as to 
advance substantial justice, when no negligence nor inaction nor 


(1) (1904) 8 C. W. N. 233. (8) (1896) T. T. R. 21 Bom, 552. 
(2) (1880) T. L. R. 18 Cale. 266, (4) (1889) I. L. R. 13 Mad. 269. 
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want of bonafides is imputable to the appellant.” We are 
prepared to adopt this view as sound and reasonable [see Gobinda 
Lal Das v. Shiba Das(1)| But the circumstances we have 
already described, show that there was negligence on the part of 
the appellants. The case of Balaram Bhramarabar v. Sham 
Sunder (2), in which this Court followed the observations of the 
learned Judges of the Allahabad High Court in Balwant 
Singh v. Gunini (3), that the principle of section 14 of the 
Limitation Act might be applicable to cases under section 5, is 
clearly distinguishable. In that case, by reason of a change in 
the law, it was doubtful, whether an appeal would lie to the 
District Court or to this Court, and the learned Judges observed 
that the question was not altogether free from doubt, and that 
the appeals before the District Judge were filed and prosecuted 
bonafide could not be disputed. On the other hand, the cases of 
Jag Lalv. Har Narain(4), Ramptwan Mal v. Chand Mal (5), and 
Daudbhai v. Emnabaz (6), clearly shew that the objection taken 
by the respondent ought to prevail. In these cases, it was ruled 
‘that to enable the Court to admit an appeal after the period of 
limitation prescribed therefor had expired on the ground that 
the same had in the first instance been preferred within the 
period of limitation, but to a wrong Court, the appellant must 
satisfy that he made his appeal to the wrong Court bonafide, that 
is under an honest, though mistaken, belief, formed with due care 
and attention that he was appealing to the right Court. If we 
apply this test to the appeal before us, it proves fatal to the 
contention of the appellant [see also Sakkram.v. Pratap 
Narain (7). It is not necessary for our present purposes to 
consider whether, as laid down by Mr. Justice Mahmud in 
Becht v. Aksan-ullah (8) a bare mistake of law is not a 
sufficient cause within the meaning of section 5 of the Limitation 
Act ; upon this point, there is some divergence of judicial opinion ; 
Gopal Chandra v. Solomon (9), Lal Bahadur v. Mir Bakar 
Hosseini, (10), Jagannath v. Madho Fersad (11), Ghulam Shah v. 
Musafar(t2)and Sardar Partab Singhv. Lala Karam Chand (13). 
It is sufficient to státe, that in the present case it is not estab- 
lished, that the belief of the appellants that the appeal lay to the 


e e 
(1) (1906) 3 C. L. J. 645 ; I. L. R. 33 Calc. 1893 at 1387. 
(2) (1896) 1. L. R. 23 Calc. 528. (8) (1890) I. L. R, 12 All 461. 
(8) (1883) I. L. R. 6 All 601. (9) (1886) I. L. B 13 Calc. 62, 
(4) (3888) I. L. R. 10 AIL 624. , (10) (1898) 2 Oudh Cases 188. 
(5) (1888) I. L. R 10 All 587. (11) (1899) 8 Oudh Cases 13. 
(6) (1903) I. L. R. 28 Bom, 235. (12) (1886) Punjab Record No. 81. 
(7) (1893) 3 Oudh Cases 265, (18) (1889).Punjab Record No, 184. 
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CIVIL. District Court, was formed with due care and attention, and conse- ' 
1907, quently, there was not sufficient cause for not presenting the appeal 
within time. Reference may also be made, to the recent decision 
of theCourt of Appeal in England in 77 re Coles and Ravenshear (1 ii 
REG in which the principle applicable to cases of this description 
Mookerjee, J. was discussed. Perhaps, the actual decision in that case goes 
further than some of the cases in the Indian Courts [Kura Mall > 
v. Ram Nath (2)] but we agree with the learned Judges, that 
the limitation of the time to appeal is a right given to the E" 
- personin whose favour a Judge has decided, and such beneft 
ought not to be taken away from him unless some special 
circumstance is established. We are of opinion that the mere 
fact that the party concerned, through inadvertence or by a mis- 
apprehension of the facts of the case, preferred the appeal toa 
wrong Court, is not a sufficient ground. We further observe 
that no attempt has been made to explain the delay of one 
month in filing the appeal in this Court, even after the decision 
of the District Judge had brought home to the appellants that 
they had presented their appeal in a wrong Court, and as d 
diligence is essential in these matters, this is an additional 
difficulty in the way of the appellants in obtaining the indul- 
gence which they seek; [see the observations of this Court 
in the case of Ram Narain v. Parmeswar Narain (3), the order 
in which case was subsequently affirmed on appeal by their 
Lordships of the Judicial Committee]. i 
The learned vakil for the appellants laid some stress upon 
the order which was made by this Court when the appeal was 
originally presented; but the order for admission of an appeal 
under section 5, before issue of notice to the respondent is an 
exparte order, and cannot bind him ; he may question the order 
at the hearing, upon the principle,that a man is not bound by 
an order obtained behind his back, and the Court may dismiss 
the appeal, if it is satisfied that sufficient cause has not been 
shewn for extension of time ; see Dubey Sahai v. Ganeshi Lal (4), 
Hussant Begam v. Collector of Musaffarnagar (5), and Secretary 
of State v. Mastoo Sawmy (6). Besides, in the present case 
materials have been placed before us, and facts have been brought 
to the notice which were not before the Court, when the exparte 
order of the 9th March, 1906, was made. 


w 
Sarat Chandra Bose 
v. 
Saraswati Debi. 


(1) (1907) 1 K. B. L (4) (1875) I. L. R. 1 AN 34. 
(2) (1906) I. L. R. 28 AN. 414. (5) (1886) I L. R, 9 AN 11. 
(3) (1897) I. L. E. 80 Cale. 811 (note) (8) (1870) 18 W. R. 245, 
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On these grounds we must hold that the appellants have not Qrin. 
satisfied the Court that they had sufficient cause for not presenting | 7. 1907. 
the appeal within the time allowed by law, that the appeal is Barat Chandra Bose 
acne : missed e 
barred by limitation, and that it must consequently be dismisse Bauh pud 4 


under section'4 of the Limitation Act: The respondent, decree- = 





holder is entitled to het costs of this appeal. We assess the Hoe den J. 
hearing fee at two gold mohurs. 
N. K. B. Appeal dismissed. R 
Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
SHAM LAL MANDAL CIVIL. 
i ; 1997. 
NILMANI DAS AND oTHERs." -~ 
> ! January, 21, 28. 
Limitation Aot (XV of 1877), Soh. II, Arts, 12, 95,°120—Certificate sale, setting — 


aside —Fraud—Joint owner—Recovery of property. 

Where the notice required by section 10 of the Pablte Demands Recovery 
Act (I of 1896 B. O.) has not been served, the certificate has not the effect of a 
decree and a suit to set aside & sale on such a certificate is not governed by 
Art. 12 (b) but by Art. 120, Sch II of the Limitation Act. 

Where the sale is sought to be set aside on the ground of fraud, and fraud 
is established, Lhe article applicable to the suit is Art, 95 and not Art. 19. This 
fa none the less so because the plaintiff may, from an entirely different stand- 
point, be entitled to the benefit of section 18. 

Where a plaintiff, one of several co-sharera, has lost his property by reason 
of the fraud of his co-sharers who have purchased the property, the sale need 
„not be ‘formally set aside, but the plaintiff may obtain relief by getting the 
property reconveyed to him. Art. 95 would apply to a suit of this description, 


Appeal by the Plaintiff. 
Suit to set aside a certificate sale. is 
. The facts and arguments appear fully from the judgment. 
Babus Dwarka Nath Chakravarti and Hari Bhusan Mukerji 
for the Appellant, 
Babus Nilmadhub Bose ånd Sridhar Das Gupta for the 
Respondents. ^ 
E ` C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This'is an appeal on behalf of the plaintiff in 
an action for recovery of possession of one-sixth share of a hat January, 88. 
and mesne profits in respect thereof, upon cancellation of a sale 
for arrears of cesses held on the 19th March, 1898, under the 


* Appeal from Appellate Decree No. 853 of 1901 against the decision of 
O. P. Caspersz Esq. District Jadge of L-Pergunnahs ; dated the 25th January 
1801, reversing that of Babu Bijoy Gopal Basu, Munsiff, Baruipore, dated 
the 26th January 1902. 
4 i 
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1907. plaintiff assails on the ground. of fraud. The property in dispute 
Sham Lai Mandal belonged originally to the father of the plaintiff, one Chandra - 


CIVIL, Public Demands Recovery Act, 1895, the validity of which the_ J 


oes A Ds Kumar Mandal, and at the time of the sale, was owned by the 
pres plaintiff and defendants 2 to 6 jointly. The. plaintiff alleges, that 
Mookerjee, J. - by reason cf family `disputes with the defendants, he left the 


dwelling house in 1893 and resided in the suburbs of Calcutta, 
that on the 4th March 1897, the Collector made a certificate for 
arrears of cesses for about one rupee against the plaintiff and his 
~ -  co-sharers, that the defendants took advantage of his absence 
from home and suppressed all the notices in connection with the 
: - certificate proceedings, ànd on the 19th March, 1898, purchased m 
the property in the name of their agent, the first defendant to 
this suit, for a sum of Rs. 8. The plaintiff further alleges that the 
annual income from his share alone of the property is about 
Rs. 50, and the prbperty is worth Rs. 800 at the lowest estimate. 
Tt was stated in the plaint, that the fraud alleged came to the 
knowledge of the plaintiff. on the 8th July, 1898, and he imme- 
diately took steps before the Revenue authorities to have the ~~, 
sale set aside but was unsuccesful The present action was then 
š commenced on the 13th March, 1901. The claim was resisted by 
the co-sharer defendants upon various grounds of fact and law, 
amongst which, it is sufficient for our present purposes to§mention 
the plea of limitation. The Court of first instance found that the 
whole of the proceedings was vitiated by fraud ; that all the 
notices required to be served by the Public Demands Recovery 
Act had been suppressed by the fraudulent action of the defendants 
and that no question of limitation arose, as the suit had been 
brought within three years from the date when the plaintiff be- 
came aware of the fraud. In this view of the matter, the first 
Court made a decreé in favour of the plaintiff. Upon appeal, the 
learned ‘District Judge held, that the suit was barred by limita- 
tion under Art. 12, clause (4) of Sch. II to the Limitation Act, 
inasmuch as it had ‘been brought more than one year aftẹr the 
date of the sale ; in this view of the matter, he did not consider 
it necessary to hear the case on the merits, but upon the prelimi- 
nary ground, reversed the decisions of the first Court and dismiss- 
ed the suit. Thé plaintiff has appealed to this Court, and on his 
behalf, it has been argued that if his case of fraud is established, 
as it appears to have been established to the satisfaction of the first 
Court, the suit is not barred by limitation under Art. 12, clause (6),, 
In our opinion, this contention is sound, and must prevail. 


Vor. V.] en HIGH OOURT. 


It was argued by the learned vakil for the appellant that 


. his-case was that no notices had been served in connection with 


" 


the certificate proceedings, that it was found by the Court of first 
instance that, the notice contemplated by section 10 of the Public 
Demands Recovery Act, had not been served, that under such 


circumstances, the certificate has not the effect of a decree and ° 


that a suit to set aside a sale which is void by reason of omission 
to serve a notice under section 10, is not governed by article 12 
clause (5). In our opinion, this contention is clearly right and 
is supported by ample authority. The cases of Chunder Kumar 
v. Secretary of State (1), Baijnath Sahat v. Ramgut Singh (2), 
Ramrup v. Khushal (3), Ambica Prosad v. Gopal Bush (4), and 
Srinath v. Bishan Chandra (2) are authorities for the proposi- 
tion that it is the service of a notice under section 10, which 
gives to the certificate, the force and effect of a decree of a Civil 
Court, and in the absence of such notice, a salé held in execution 
of the cerfificate to enforce a public demand is invalid, even if it 
is not shown, that no arrear was due. A suit to set aside such 
a sale is not governed by article.12 clause (à) but by article 120. 
see Sarada Charan v. Kista Mohun, (6) where it was pointed 
out that the whole of the proceedings which resulted in the sale 
were invalid. If the certificate has not acquired the character of 
a valid decree, the foundation for the proceedings is gone and in 
one sense, the proceedings are without jurisdiction and conse- 
quently void. In this view of the matter, the suit would be 
amply in time. 

It was argued in the next place by thelearned vakil for the 
appellant, that the relief he seeks is based on the ground of fraud, 
and that article 95 of the Limitation Act is consequently appli- 


‘cable. In answer to this contention, it was strenuously argued by 


the learned vakil for the respondents that where a sale is sought to 
be set aside, even though the ground on which its validity is im- 
peached is one of fraud, article 12 is applicable inasmuch as, article 
12, iva special provision applicable to sales, whereas article 95isa 
general provision applicable to all cases of fraud. In support of 
this contention, relianfe was placed upon the decision of the 
Judicial Committee in Malkarjun v. Narhari (7). In our opinion, 
this argument is not wellfounded. We agree with the decision 


(1) (1900) I. L. R. 27 Calo, 698. (4) (1901) 1. C. L. J. 560. 

(2) (1896) I. L. R. 23 Cale 775. e (5) (1905)9 C. L. J. 604. 

(8) (1902) 6 C. W. N. 630. (6) (1897) 1 C W. N. 616, 
(7) (1900) L. R. 27 I, A. 216 ; I. L. R. 25 Bom. 337, 
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of the Madras High Court in Ven&atapathi v. Subramanya (I), 
that-the object of article 12 which prescribes a period of one: 


year to set aside sales ofcertain description, is to protect dovafide 
purchasers only ; à purchaser who was a party toa fraud in the 
sale, cannot take advantage of the shorter period provided by 


' the article ; to such a case article 95 will apply. The decision 


of the Judicial Committee upon which reliance is placed on 
behalf of the respondents does not support their contention, and 
is clearly distinguishable. In that case, a judgment had been 
given against a debtor, who afterwards died, and in executing the 
decree against his estate, a person was served, as his heir, with 
notice of the intended sale. The person served objected and as it 
turned out subsequently, rightly, that'he was not the heir of the 
deceased, but the Cóurt over-ruled the objection. The purchaser 
at the sale was a stranger. It was to this state of circumstances 
that the obsérvations of Lord Hobhouse was directed ; his Lord- 


ship held, that the Court had jurisdiction, and if it made 


a mistake, the wronged party could only take the course 
prescribed for setting matters right, that is, bring a suit 
within the time allowed by article 12 (a) of the Limi- 
tation Act to set aside the sale which must be treated'as a 


reality, defeasible only in the way pointed out by law. That case, 


therefore, is distinguishable on two grounds, namely, first if the 
contention of the appellant here be well founded, that no notíce 
was served under section 10' of the Public Demands Recovery 
Act, the sale was held without legal authority, and secondly, if the 
allegations of the plaintiff are true in point of fact, the purchaser 
at the sale is not-a stranger to the proceeding who has taken 
bona fide, but is a mere benamdar for some of the judgment- 
debtors who had notice of all the facts, and contrived to secure the 


' property by means of fraud. Te such circumstances, the rule 


laid down by the Judicial Committee in Maikatjun v. Narhari (2), 
the true foundation of which was explained by their Lord- 
ships in KAtarajmal v. Daim (3), has no possible applicatioB. It 
was suggested by the learned vakil for the respondents, that 
article 12 of the Limitation Act, read with section 18 may cover 
cases of sales, vitiated by fraud. It may be conceded that, as 
pointed out in ‘Dwarkanath v. Ajoodhyaram (4), in some 


(1) (1886) I. L. B. 9 Mad.457. 
(2) (1900) L. R. 27 I. A, 216; I. LR. 25 Bom 337. 
(8) (1904) 1 C. L J. 584 ; I. L. R. 82 Cale. 296. 


. (4) (1873) I. L, R. 2 Cale. 8 (Note) ; 


Vou V HIGH COURT. 


cases the. application of article 12 in conjunction with sec- 
tion 18 may be sufficient to protect the plaintiff against a 
person who is guilty of the fraud, but it must be remembered, 
that thé scope of section 18 is entirely distinct from that of 
article 95. "Section 18 only enlarges the time when the person 
entitled to sue has been kept from the knowledge of his 
right to sue or of the title on which it is founded, by means of 
the fraud ; that section does not contemplate that the injury of 
which the plaintiff complains is the consequence of fraud. When 
relief is sought on the ground of fraud, Art. 95 is appropriately 
applicable, and we are not prepared to restrict its application, 
becausé section 18 may be of assistance to the plaintiff from an 
entirely different stand: point. It may further be added that if, as 
the plaintiff alleges, the certificate was made to operate asa decree 
by the fraudulent suppression of the notice contemplated by 
section 10 of the Public Demands Recovery A«t, the suit would be 
in substance, a suit to set aside the sale on the ground that the 
decree which resulted in the sale was fraudulent ; such a suit is, 
as is explained by their Lordships of the Judicial Committee in 
Radha Raman v. Pran Nath (1) and Khagendra Nath v. Pran 
Vath (2), is maintainable on the ground that the sale is a nullity. 
If relief is sought in such a suit on the ground of fraud, article 
95 would apply [Natha Singh v. Fodha Singh (3), and Parekh v. 
Bai Vakhat (4)], and some cases have proceeded so far as to hold 
that the twelve years’ rule might be applicable ; [Chunder Nath v. 
Tirhanund (5),and Uma Shankar v. Kalka Parsad, (6)}. In 
either view of the matter the present suit would be within 
time. 

There is another point of view from which the suit might 
well be regarded. Itis firmly settled that where a plaintiff, one of 
several co-sharers, has lost his property by reason of the fraud 
of his co-sharers, who have by a contrivance purchased the 
property, the sale need not be formally set aside, but the 
plajtiff may obtain relief by getting the property reconveyed 
to him ; to a suit of this description, article 95 may well apply ; 
[see Nawab Sidhee Nusur Ally v. Rajah Ajoodhyaram (7), 
" Bhoobunchander v. Ram Soonder (8)]. The facts alleged by the 
plaintiff, if established, are sufficient to entitle him to telief on this 


(D (1901) I. L, B. 28 Calc. 475. (5) (1878) I. L. R. 8 Calo 504, 
(2) (1802) L B. 29 1.4. 99; LL.B.29 Calc 895 (6) (1883) L L. R. 6 All, 75. 
(8)(1884) I: L. R. 6 All 406. * (7) (1866) 10 M. I. A. 540, 

(4) (1886) I. L. B. 11 Bom, 119 (8) (1877) I, L, R. 3 Calc. 800. 
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basis. Jn this view of the matter also, the suit would not be 
barred by limitation. : ` 
"The result, therefore, is that the appeal must be allowed, 
the decree of the District Judge reversed and the case Temitted 
to him for disposal on the merits. The respóndents must pay 
the appellant his cost in this Court; the costs in the Court 


below will abide the result. We direct under section 13 of the 


Coürt-fees Act, that a certificate be granted to the appellant 
authorising him to receive back the full amount of Court-fees 
‘paid upon the memorandum of appeal to this Court. 


N. K. B. Appeal allowed ; case remanded. 


Before Mr. 9ustice Mookerjee and Mr. Justice Holmwood. 


SHIBENDRA PADA BANERJI 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 
Transfer of Property Act (IV of 1882), Sec, 54—Transfer of immovable property 
valved less than Rs. 100— Delivery of possession—Tranaforee in possession 
from before date of sale. ` 


Where immovable property valued at less than Rs. 100 is sold, such sale 
must be either by a registered instrument or by delivery of property, Where 
there is no delivery because the vendee has been in possession of the 
property from before the date of sale, and there is no registered instrument, the 
sale is invalid. : 

Gunga Narain Gope v. Kali Churn Goala (1) distinguished. 


Appeal by the Defendant. 
Suit for recovery of possession. 
The facts and arguments appear from the judgment. 
Babu Provash Chandra Mitter for the Appellant. 
- Babu Ram Charan Mitra for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J .—This is an appeal on behalf of the defendant 
in an action for recovery of possession commenced against hif by 
'the Secretary of State for India in Council. The land in suit, it is 
alleged on behalf of the plaintiff, originally belonged to the Road 
‘Cess Committee of Cuttack, and on the 11th December 1882, 


. was transferred by the Road Cess Department to the Public 


* Appeal from Appellate Decree No 977 of 1905 against the decision of 
8. B. Skinner, Esq., Offg. District Judge of Cuttack, dated the 8th March 1905, 
affirming that of Moulvi Abdul Bari, Suborfinate Judge, dated the 14th August 


1903. - 
: É (1) (1894) I. L. R. 22 Calc. 179. 
. - 


c 
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Works Irrigation Department for 17 Rupees. The defendant 
alleged that the land in dispute was part of his property and 
that the plaintiff had acquired no title to it by the alleged pur- 
chase. The Court of first instance found in favour of the plain- 
tiff on merits and made a decree in his favour. That decree has 
been affirmed on appeal by the learned District Judge. ` 

The defendant has now appealed to this Court, and on his 
behalf it has been contended that the plaintiff has acquired no 
title to the property, inasmuch as the transfer upon which he 
relies as the foundation of his title was in ‘contravention of the 
provisions of section 54 of the Transfer of Property Act. That 
section provides that in the case of immoveable property of a value 
less than Rupees 100, such transfer, that is a transfer by way of 
sale, may be made either by a registeredinstrument or by delivery 
of the property. Admittedly in the present case there was no 
` registered instrument. The only question, thetefore, which arises 
is whether there was a transfer by delivery of the property. 

Now it is conceded that before the sale which took place on 
tlie 11th December, 1882 the land was in the possession’ of the 
Public Works Department. It is obvious consequently that 
there could not be on the 11th December 1882 any delivery of 
the property to the plaintiff which was already in his possession 
nor is it suggested that there was any attempt at delivery on 
that date. . 

The learned District Judge in the Court below placed reliance 
upon the decision of this Court in the case of Gunga Naratn 
Gope v. Kali Churn Goala (1). That case, in our opinion, is 
clearly distinguishable. In that case it was held by Mr. Justice 
Trevelyan that when a vendee obtains possession on the date of 
the sale and remains in possession thereafter, it is reasonable to 
presume that the possession so obtained was a lawful one and 
had been given by or with thé assent, express or implied, of the 
person previously in possession, namely, the vendor. That case 
is ne doubt an authority for the proposition that it is not 
necessary that there should be any -formal making over 
of possession. If on the date of the sale the vendee gets 
into possession with the 'assent, express or implied, of the 
vendor, it may be-held that there has been delivery of the 
property ; but this principle has no application. to a case like 
the present in which the intended transferee had been 
in occupation’ from before the date of the transfer. The 


W (1894) I. L. R. 22 Calc. 179. 
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language of section 54 is quite clear. It speaks of a transfer 
by delivery of the property so that the delivery is the 
essence of the transaction. We are not prepared .to put 
any loose construction upon this section because the conse- 
quences of such a construction might be far reachihg and injuri- 
ous in many instances. For instance, if he is in occupation of 
land either as tenant or as mortgagee and subsequently sets 
up a claim to have acquired a full title to the property without 
a registered instrument, he would have to prove, if the property 
was of value less than Rs. 100, that the transfer to him had been 


‘effected by delivery. If we hold that no delivery is necessary in 


a case of this description the parties might be put to considerable 
difficulty in establishing their case. The essence of transfer by 
delivery of the property is that possession is changed. What 
was in the occupation of the vendor, by reason of the transfer 
ceases to continue jn his occupation, the possession being trans- 
ferred to the vendee. We are, therefore, clearly of opinion that 
the plaintiff has acquired no valid title under the alleged sale 
inasmuch as there was not any delivery of the property to 
him at the time that the sale is said to have taken place. In 
this view of the matter, it is unnecessary for us to discuss any 
of the other questions raised on behalf of the appellant. = 

The result, therefore, isthat this appeal is allowed, the 


. decree of the District Judge discharged and the suit dismissed. 


It is quite clear from the findings ofthe learned District 
Judge that there are no merits in the case of the appellant. 
Under the circumstances we direct that each party should bear 
his own costs in each of the Courts. 

Our judgment will not prevent the plaintiff from taking a 
conveyance if he is so advised and of bringing a subsequent suit on 
the basis of title so acquired. . 

N. K. B. Ü Appeal allowed. 
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Before Mr. Justice Harington and Mr. Justice Geidt. 
CHANDRESWAR PERSAD NARAIN SINGH 
/ 


e v. ; 
DHARAMJIT NARAIN SINGH AND oTHERs.* 


Revenue Sale Law (Act XI of 1850)—8Sale of joint vesiduary estate, suit to set 
aside—Ciril Procedure Code (XIV of 1882), Seos, 368, 582— Plaintiffs, 
respondents, death of oue of soveral—Substitution not made within time— 
Abatement of appeal, 


Where a decree which had been obtained by several pluintiffs, proprietors 
of a joint residuary estate, set aside the sale of the said estate held under Act 
XI of 1859, and two of the plaintiffs, respondents died during the pendency of 
the appeal by the defendants against that decree to the High Court, and their 
representatives were not brought on the record within the time allowed by law : 

Held, that the decree could not be reversed in appeal without the represen- 
tatives of the deceased proprietors being placed on the record, and that as the 
decree set aside the sale of the entire joint estate, under no circumstances could 
that decree be affirmed as to the unascertained shares of some joint share-holdera 
and reversed, as'to the unascertained shares of other joint share-holders. 

Held further, that as sufficient cause was not shown by the appellant as 
to why application was not made within the time allowed by law to bring in the 
heirs of the deceased respondents and as the right of appeal did not survive 
against the surviving respondents alone, the appenl had abated under the provi- 
sion of section 868 read with section 682 of the Code of Civil Procedure, 

-Joy Gobind Laha v. Monmotho Nath Banerji (1) distinguished. 


This appeal was preferred by Chandreswarpersad Narain 
Singh, defendant No. 2, and it arose out of a suit commenced by 
the plaintiffs in the Court of the Subordinate Judge of Saran to 
set aside a sale held under Act XI of 1859 for arrears of 
revenue of the joint residuary estate known as Chanipur 
Mobarakpur bearing Towzi No. 438 on the rolls of the Saran Collec- 
torate. The Subordinate Judge decreed the suit and set aside 
the sale. During the pendency of the appeal to the High Court 


two of the plaintiffs, respondents died and their representatives - 


were not brought on the record within the time allowed by law. 
A Rule was accordingly obtained on behalf of the respondents 
frorff the High Court by which the defendant, appellant was called 
on to show cause why the appeal should not abate in conse- 
quence of the death of'two of the plaintiffs, respondents, and the 
Rule and the appeal came on for hearing together. . 

Babu Dwarka Nath Mitter (with him Babu Raghu Nath 
Singh) for the plaintiffs, respondents.—I have a preliminary 
objection to urge to the hearing of the appeal, viz, that the 


* Appeal from Original Decree No. 18 of 1904 and Rule No. 444 of 1906. 
«(1) (1906) I, L, R, 38 Calc, 680, 
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CIVIL, appeal had. abated in consequence of the death of two of the 
- 4997. plaintiffs, respondents whose representatives were not brought on 
E A e Persad the record within the time allowed by law. This objection forms 
-Narain Bingh the subject matter of the Rule obtained on behalf my clients, the 
Dharamjit Narain surviving plaintiffs, respondents. The two deceased respondents 
Singh. along with my clients the surviving respondents commenced 
. this action in the Court of the Subordinate Judge of Saran 
for setting aside the sale of the joint residuary estate Chani- 
pur Mobarakpur,. and got a decree against the defendant 
auction purchaser and his transferee. Thirty separate accounts 
had been carved out of the whole estate and the plaintiffs, respon- 
dents were the proprietors of the joint residuary estate, which 
was valued at a lakh of rupees but which was sold for the extreme- 
ly inadequate price of Rs. 6,000. The joint residuary estate -was 
held in common tenancy by the plaintiffs, respondents ; in other 
words, all the plaintiffs including the deceased plaintiffs, respon- 
- dents had a common right and interest in the whole of the estate 
without a separate title to distinct lands or mehals forming part 
of the estate held under one general assessment. It follows that 
' the suit could not have proceeded at the instance of one of the 
plaintiffs unless the other proprietors were made parties to i^ - 
In case the Court of appeal is of opinion that the judgment 
appealed from should be reversed it could not-do so in the 
absence of the legal representatives of the deceased plaintiffs, res- 
pondents; the sale could not be confirmed in their absence ; in 
other words, the right of appeal does not survive against the 
surviving respondents alone. The appeal has consequently abated 
by reason of the provisions of section 368 read with section 
582 of the Code of Civil Procedure. I rely on the decision of 
the Judicial Committee in Ray Chunder Sen v. Ganga Das Sea! (1), 
and also on Hem Kunwary. Amba Prasad (2). I contend on these 
authorities that the appeal has abatéd and should be dismissed. 
Mr. O'Kinealy ( Advocate General) (with him Babus Uma- 
kali Mukerjee and Akhoy Kumar Banerjee) for the defendants, 
appellants.—I will show in the first instance from the evidence 
that the plaintiffs had defined shares in the estate [reads the ` 
evidence]. The authorities show that under such circumstances 
the appeal can only be dismissed in so far as it affects the Interest 
of the two deceased respondents. See Foy Gobind Laha’ v. 
Monmotho Nath, (3). It is true that the Court is not competent to 
[] 


(1) (1904) L, R. 31 L A, 71. (2) (1900) J. L. R. 22 AlL 480 | 
(3) (1800) T. L. R. 33 Cale, 580, 
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set-aside the sale of a portion of the residuary estate, the whole CIVIL. 


sale-must under the law be set aside. Suppose some of the plain- 1907, 


tiffs had accepted a proportionate part of the purchase money, he handara Persad 
would have been debarred from joining inthe suit to set aside the ae Singh 
sale but the Court could even in that case set aside the whole sale Dharamjit Narain 
and make the decree operative only in ‘favour of the persons who singh, 
had not accepted the purchase money. I contend that the appeal has 
abated only so far as the interest of the deceased respondents are 
concerned. In support of this contention Irely on Bat Full v. 
Adesang Pahadsang (1), Kàmlapat v. Baldeo (2), Chandarsang 
v. Khimabhat (3), and Ram Sewak v. Lambar Pande (4). The 
decision of the Judicial Committee cited on the other side does 
not affect the present case for that was a partnership suit and the 
presence of the representatives of the deceased partner was nece- 
` ssary in a patinership suit as no accounts could be taken in their 
absence. ° 

Babu Dwarka Nath Mitter in reply.—I submit that the 
cases cited by the learned Advocate General do not affect the 
present case and even if they did, all of them except the case 
of Foy Gobind Laha v. Monmotho Nath, (5) were decided before 
“the report of the decision in Aa; Chunder Sen v. Ganga Das 
-Seal (6), was published in India. As to the case of Foy Gobind 
Laha, (5) I would contend that there the question arose in a 
suit for arrears of rent where the liability of the two tenants was 
joint and several and there the suit could proceed even as against 
one, and the right of appeal survived against thesurviving tenant. 
The test to be applied in the present case is, could the plaintiffs ` 
alone succesfully maintain this suit without making the other pro- 
prietors parties? I submit they could not. I Would show from the 
evidence that the plaintiffs had no defined shares in the estate. 
[Reads the evidence] and even if they had, one of them could . 
not have successfully maintained a suit to set aside the sale only 
of his interest in the estate. C. A. V. 

` Tho judgment of the Court was delivered by 


Harington J.—This Rule comes on for hearing with Appeal March, 7. 
No. 15 of 1904, which is brought by the defendant No. 2.from 
the judgment of the rst Subordinate Judge of Chapra setting 
aside the sale held for arrears of revenue of the joint estate 
mehal Chainpur, Mobarakpur. S 


(1) (1901) I. 


L. L. R. 26 Bom. 203. ' (4) (1902) I. L. R. 25 All 27, 
(2) (1900) I. L. R. 22 All. 222. (5) (1906) I. L. R. 33 Calo. 580. 
(8) (1887) I. D. R. 22 Bom. 718. " — (6) (1902) L B. 81, A, 71, 
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` Ovir, The plaintiffs were 14 in number and they, together with 

1907. defendant No. 2, the present appellant, and the proforma defen- 

Ghandreswar Persad Gants, constituted the joint owners of the estate. ! 

Narain Singh- During the pendency of the appeal two of the respondents i in 

Dharamjit Narain the appeal r. e., plaintiffs Nos. 5 and 10 died and their represen- 
Bingh, . tatives have not been placed upon the record. 

Harington, J. Under these circumstances a Rule was granted calling upon 


the appellants to show cause why the appeal should not abate. 
The respondents support the Rule and contend that under the 
provisions of sections 582 and 368, Civil Procedure Code, the 
appeal must abate and the Court, therefore, must dismiss it. 

By section 368 of the Civil Procedure Code, if any defendant 
dies before decree and the right to sue does not survive against 
the surviving defendant or defendants alone, the plaintiff may ` 
apply to have a specified person whom he alleges to be the legal 
representative of fhe deceased substituted for him, and the Court 
is thereupon to enter the name of such person on the record ; 
but it is provided that when the plaintiff fails to make such 
application within the period prescribed, the suit shall abate, 
unless he satisfies the Court that he had sufficient cause for not 

A. making thé application within such period. 
- . - By section 582 the words "' plaintiff," 7 defendants ? and " sut” 
include an appellant, respondent, and ari appeal respectively. 

By section 66 of the Civil Procedure Code Amendment Act 
(VII of 1888) the period of six months from the date of the death 
of the deceased defendant is the period prescribed for making an 
application under section 368 of the Civil Procedure Code. 

In the present case the application was not made within time 
and the appellant did not show sufficient cause for his failure to 
make it within time. The only question is, does the right of 
appeal survive against the surviving respondents a/one. If it does 
so survive, the appeal can proceed against those surviving respon- 
dents alone—if it does not—or in other words, if the represen- 
tatives of the deceased respondents are necessary parties t® the 
appeal—then the appeal cannot proceed without them, and must 

_abate, the appellant having failed to make an application under 
section 368, within the prescribed period. " 

A large number of cases were cited which sedi i in our 
opinion, do not affect tne case : the words of the section being 
perfectly plain. The appellants relied on Joy Gobind Laka v. 
Monmotho Nath, Banerji (1), but’ that case was decided on the 


(1) (1906) 1. I. R. Calc. 580 at p 582. 
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ground that there the liability of.the defendant, respondent was 
joint and several and that the appellant’s right did not sürvive 
against the surviving respondents alone. ` 

In the present case, the suit was for the setting aside the sale 
of property of which the deceased persons were, jointly with 
others, the proprietors. In our opinion, the suit would have been 
bad had it'been brought in the absence of the deceased persons. 
They were bound to come in as plaintiffs if they desired to have 
the sale set aside : if they had been unwilling to join as plaintiffs, 
those proprietors who desired to set the sale aside would have 
been obliged to make them defendants, because they were 
endeavouring to affect the property of which the deceased were 
proprietors. Then in this case, the deceased proprietors did join 
with the others in the proceeding to have the-sale set aside and 
a decree had been passed in their favour. s 

We fail to see how this decree could be reversed in appeal 
without the representatives of the deceased proprietors being 
placed on the record. The sale of the deceased proprietor’s estate 
has been set aside, and they have been replaced in the position 
in which they were before the sale was had : their estate has been 


.restored to them. Now that they are dead, can that decree be 


reversed and their estate taken away from their representatives 
without their being made parties to the appeal ? / 

The learned counsel for the appellant says that the decree 
can be, reversed, because the Court of appeal, if it reversed the 
decree of the lower Court, could order that the reversal should 
not affect the decree of the lower Court in so far as that decree 
dealt with the shares of the deceased respondents. 

We do not agree that any such order could be made. The 
decree sets aside the sale ofthe entire joint estate. Under no 
circumstances could that decree be affirmed as to the unascer- 
tained shàres of some joint share-holders, and reversed as to the 
unascertained shares of other joint share holders. 

an our opinion the Rule must be made absolute, directing 
that the appeal do abate. 

Appeal No. 15 of 1904 having abated is dismissed with costs. 


M. M. Gy Rule made absolute ; Appeal dismissed. 
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Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
AMRITA LAL MUKERJEE l 
v. : 
GIRIDHAR GHOSE.* : 
Utbandi tenure, suit for rent of — Abandonment — Notioe— Onus— Bonami sale— 
admission by vendor, effect of. 
No notice is required to be given by the tenant to the landlord in abandon- 
ing an «ibandi tenure, as it is a settlement for a year only. 

Beni Madhub Ohuokerbutty v. Bhubun Mohan Biswas (L) referred to. | 
In a guit for rent by an assignee of the landlord, when the landlord ‘admits 
that he has sold the arrears of rent to the plaintiff, and when such landlord is 
also a party ‘to the suit, it is not open to the Court to find that the sale is berami, 


Appeal by the Plaintiff. 
Suit for arrears of rent assigned. 


In this case, plaintiff, as assignee of arrears of rent from the 
landlord, sued the defendant No. 1, a tenant, for such rent, 
making his assignor a party as defendant No. 2. The tenant 
pleaded (1) that the sale of the arrears of rent was benami, and 
therefore the benamdar could not sue for the rent; and (2) 
that he was an wutband? tenant, that he had abandoned the 
holding, and that not having held the land for the years in ‘suit 
he was not liable to pay rent for the same. The landlord admitted 
the bona fides of the sale. The District Judge allowed both the 
objections of the tenant defendant. The plaintiff appealed. 


Babu Bepin Chundra Mullick for the Appellant. 
Babu Hera Lal Sanyal for the Respondent. 
The judgment of the Court was as follows: , 


Brett J.—In support of this appeal it has been urged that 
the District Judge has erred in law,in finding that the sale of the 
lands by defendant No. 2 to the plaintiff was a benami transaction 
and secondly that the evidence on which he relies is not suffi- 
cient to support the conclusion that the lands were held stdund? 
by defendant No. 1, and it is argued that, whether the lands were 
held s#bandt-or not, the defendants, in order to save themselves 
from liability for the rent claimed, were bound to have proved 
that they had abandoned the holding. f 


* Appeal from Appellate Decree No. 1568 of 1905 against the decree of F. 


` MacBlaire Teq: District Judge, Nadia, dated the 26th April 1905, reversing that 
t 


of Babu Jagat Narain Sarkar, Munsiff, Ranfghat, dated the 17th December, 1904. 
(1) (1880) I. L. R, 17 Cale, 393, e 


; 
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As regards the first point we think that the Ditsrict Judge 
was in error and that the view which the Munsiff has taken is 
correct; and that as the vendor was a party to the suit and 
. admitted' the bonafides of the sale, it was not open to the Court 

to find that the sale was benami. ` 

As to the second point we think that the anding of the 
District Judge is supported by evidence, and that it concludes 
the present appeal. The defence set up throughout by defendant 
No. 1 was that he was an #fbandi tenant in the years 1306 to 
1307 only and that after that period he ceased to hold or to 
cultivate the lands. In the case of Bent Madhub Chuckerbutty 
v. Bhuban Mohan Biswas (1), the learned Judges who heard the 
appeal have laid down what they found to be the sbandi system 
as ascertained from the Government records, and we see no rea- 
son to differ from the view which they then adopted. They 
quote with approval the following passage *from a statistical 
report prepared under the orders of Government as describing 
the system. '! Ufbandi is applied to land held for a year, or rather 
for a season only. The general custom is for the husbandman 
to get verbal permission to cultivate a certain amount of land in 
a particular place at a rate agreed upon when the crop is on 
the ground. The landis measured and the rent is assessed. on 
it.” Tbe system thus described was that prevalent in the 
District of. Nadia and we may notice that in the present suit 
the land for which the rent is claimed is in that District. 

In the present case the defendant No. 1 has given his own 
evidence to the effect that he held the land as an. bandi tenant 
and that during the years in suit he did not cultivate or possess 

“any portion of the land with respect to which rent is claimed. 
- The witness for the plaintiff on whose evidence the Judge relies 
Says in cross-examination that, “it was settled that rent would 
be paid according to the quantity of lands held.” The Judge 


has accepted this statement as supporting the assertion of defen- . 


deng No. 1 that he was an ufband? tenant and we are unable to 
say that the inference was one which he was not entitled to 
draw from the eviderce. That finding cannot, therefore, be 
"assailed in second appeal. $ 

THe defendants having then proved that they were through- 
out #idand¢ tenants, and under that system the settlement being 
for a year only and the cultivators not being obliged to hold 
or to cultivate the lands for a second year though they may do 


q) (1890) I. L. R. 17 Cale, B98. 
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so it was not incumbent on the defendants to prove that they 
had given notice to the landlords that they had abandoned the 
the lands in order to avoid liability for paying rents for years after 
they had ceased to hold the lands. They explained that they 
did not mention to the landlord that they would not continue: 
to hold or cultivate the land because his right and title had been 
sold at an auction sale. As however under the law they were 
not bound to give any notice of abandonment, they cannot be 
held to have been liable for rents for subsequent years after they 
had ceased to hold and cultivate the lands. 

We, therefore, affirm the judgment and decree of the lower 
appellate Court and dismiss the appeal with costs. 


H. $. ; M. M. C. Appeal dismissed. 
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Before Mr. Fustice Mitra and Mr. Fustice Casperss. 
JAN MAHOMED MANDAL 
v 
MESHER BIBI AND oTHERS.* 


` 


Bengal, N. W. P. and Assam Civil Courts Act (XII of 1887), Bec. 21—Buits 


Valuation Act (VII of 1887), Sec, 21— Valuation of suit—Jurisdiction, 
purposes of —Restitution of conjugal rights, suit for— Valuation by plaintiff 
*— Appeal. f 

Under section 21 of the Bengal, North Western Provinces and Assam Civil 
Courts Act, appeals from the judgments of Subordinate Judges lie to the 
District Judge excepting in cases the value of which exceeds five thousand 
Rupees, g , ` l 
The value of a suit fot purposes of jurisdiction must be held, in cases which 
are incapable .of satisfactory valuation, to be the value put upon it by the 
plaintiff, except where it is proved that from improper motives he has plaoed 


& wrong valuation upon it 

A suit for restitution of conjugal rights is not ~capable of money valuation 
and therefore the value of such a suit must be held to be the valuation pu®upon 
it by the plaintiff and such valuation alone will determine the forum of the 


suit and of the subsequent appeal. : 
Rule qbtained by the Plaintiff. - e 
Suit for restitution of conjugal rights. 
The facts and arguments necessary for this report appear 


ž 


. 
* Civil Rule No. 3331 of 1906 against an order of the Disirict Judge of 
Mymensingh dated the 27th August 1906. ; * - 


' 
- Vor. V.] HIGH COURT. 


Babu Mukunda Nath Roy for the Petitioner. 


Babu Omesh Chandra Ghose for the Opposite Party. 
AE : ` C. A. V. 
The following judgment was delivered by 
- Mitra J.— The question raised in this Rule is one of con- 

siderable importance as wellas difficulty, namely,—what is the 
Court competent to entertain and try a first appeal in a suit for 
restitution of conjugal rights instituted in the Court of a Subor- 
dinate Judge and valued by the plaintiff without objection by the 
defendant at a sum less than one thousand rupees ? i 

‘ Before the decision of this Court in Aklemannessa Bibi v. 

Mahomed Hatem a) was published,_z.e., before 1904, suits for 
restitution of conjugal rights were instituted in ~and entertained 
by the Court having jurisdiction under section 18 or section 19 
of the Bengal, North-Western Provinces and Assam Civil Courts 
Act (XII of 1887) according to the valuations bona fide made by 
plaintiffs. For fiscal purposes, the Court-fee is a fixed sum under 
the Court-Fees Act irrespective of valuation for the purpose of 
jurisdiction and jurisdiction was determined by the value put by 
the plaintiff, .if the valuation was not unwarrantably and obvious- 
ly improper. The Court,to entertain an appeal was the Court 
which was declared competent by section 21 of the Bengal, North 
Western Provinces and Assam Civil Courts Act, according to the 
valuation indicated by the plaintiff or determined by the Court 
entertaining the originalsuit. Such appears to have been the 
uniform practice almost throughout British India and this was 
pointed by Aikman J. in Zatr Husain Khan v. Khurshed Fan 
and another (2* It was undoubtedly the practice in Bengal for 
at least fifty years. The opinion expressed by the learned Judges 
who decided Aèlemannessa Bibi v. Mahomed Hatem (1), though 
it was merely an obrter dictum for the strict purposes of the case, 
has considerably impaired the legality of the practice which we 
have mentioned. The learned Judges declined to give effect to 
the objection, raised before them by the defendant as to the 
jurisdiction of the first Court, because they-were of opinion that 
section 11 of the Suits Valuation Act (VII of 1887) precluded the 
defendant from raising the question in appeal, but they never 
theless went into the question raised, a course which, with defer- 
ence, we think, could have been avoided. Their decision on the 
point is not, therefore, as binding as it would otherwise have been 


(1) (1904) I. L R, 31, Cale, 849, (2) (1906) I. L. R. 28 All, 846, 
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OIvIL, and even if we differed from itt we could not refer the question-to 
1907, a Full Bench. © 

Jan Mahomed A Full Bench of the Allahabad High Court—(Zarr, Husain 

~ Mandal Khanv. Khurshed 3 ansnd another (1) already cited)—has arrived 

arches Bibi, - at a contrary decision and has adhered to the old practice which, 


Mitra, J. in our opinion, is certainly more just and convenient to suitors 
— who are not wealthy, and it should be remembered that the 
` majority of suits of this nature are instituted by comparatively 
poorer plaintiffs. 
The plaintiff in the present case followed the rule pronoun- 
ced to be correct in délemannessa v. Mahomed Hatem (2) and 
instituted his suit in the Court_of the Subordinate Judge not- 
withstanding its low valuation. The decree of that Court ‘was 
against him and as the learned Judges of this Court did not 
express any decided opinion 4s to the Court competent to enter- 
tian an appeal, [thé plaintiff presented his appeal] to the District 
Court. That Court declined jurisdiction and returned the memo- 
randum of appeal for presentation to this Court. The question 
now is whether we should entertain the appeal or direct the District 
Court to entertain it? We cannot direct it to be registered here as 
$ an appeal from original decree unless we are satisfied that the 
"District Court had no jurisdiction to entertain the appeal. 
’ The precise question raised before us has not been answered 
either in Aklemannessa v. Mahomed Hatem (2) or Zair Husain. 
Khanv. Khurshed Fan (1), though the tendencies of the opinions 
expresed by the learned Jüdges lead to opposite conclusions. 
Unaided by any precedent directly bearing on the point, 
we think that the opinion we are bound to pronounce should. 
be in favour of retaining the long-standing practice that an^ 
appeal in such cases lies to the District Court and not to us, a. 
practice which has not been satisfactorily shown to be illegal. 
The High Court here has not yet' made any rules under the 
authority given to it under section 9 of the Suits Valuation Act 
and so far as we have been able to ascertain, none of the Other 
High’ Courts have done so. In the Central Provinces only rules 
have been made by the Judicial Commisióner. 
Sections 18, 19 and'21 of the Bengal, North Western 
Provinces and Assam Civil Courts Act and the Suits Valuation 
Act contemplate the valuation of every suit for the purposes of 
jurisdiction, even if.it is not capable of a satisfactory money 


' 
(1) (1906) I. L, R. 28 All. 546, (2) (1904) I. L. R. 81 Cale, 819. 
J 
P e 
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estimate, and in the absence of any rules framed under section 9 
of the Suits Valuation Act we think the safest and the most 
convenient course to follow is to hold that for the purposes of 
section $1 of the Bengal, North Western le Provinces and Assam 
Civil Courts Act, the valuation made by a plaintiff of his suit 
should be $rzma facie considered as the true value, A plaintiff, 
it seems to us, is bound to value his suit, and if from 
improper motives, he either undervalues or overvalues it, the 
Court must decide what should be considered to be the proper 
value, 


In Golam Rahman v. Fatima Bibi, (1) and Mowla Newas 
v. Sajidunnissa Bibi (2), it has been held that a suit for 
restitution of conjugal rights is incapable of valuation, but those 
cases turned on the construction of statutes which contemplate a 
strict money value and not merely a valuation by a plaintiff for 
the purposes of ordinary jurisdiction, There may not be any 
pecuniary value of the subject matter of a suit,—a mere senti- 
ment, a benefit, or a feeling outraged may not possess a 
pecuniary value. A suit to recover damages for loss of repu- 
tation on a sentimental wrong is certainly incapable of valua. 
tion in one sense. A fuit based on the ground of a wife's 
adultery is incapable of satisfactory valuation but the plaintiff 
has still to value the relief he claims in our Courts, We 
must as pointed out by Aikman J., read the words “incapable 
of valuation” as meaning incapable of satisfactory valuation, 
if we have to give effect to the obvious intention. of the 
framers of the Bengal, North Western Provinces and Assam Civil 
Courts Act and the Suits Valuation Act, 


e Section 21 of the Bengal, North Western Provinces and 
As- m Civil Courts Act lays down “that an appeal from a decree 
of a Subordinate Judge shall,lie to a District Judge where the 
value of the original suit in which the decree was made did not 
exceed five thousand rupees,” It cannot be said in the present 
case that the value of the suit as laid by the plaintiff exceeded 
five thousand rupees, An appeal lies to the High Court, if the 
value exceeds five thousand rupees and in no other case, As the 
section is worded, we regard an appeal to the High Court as excep- 
tional and in this case it has not been attempted to be shown that 
though incapable of satisfactory valuation, the valuation made by 
the plaintiff is erroneous. 


(1) (1886) I. L, R. 18 Calo 283. (2) 1801) L. L. R. 18 Calo 378, 
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We are therefore of opinion that the District Judge ought 


fo. have entertained the appeal presented to him and we accord- . 


ingly direct him to re-admit the appeal and try it if the appeal is 
otherwise in order, The Rule is made. absolute in thq above 
terms with costs which We assess at two gold mohurs, . 

Let the memorandum of appeal be sent down to the District 
Judge with a copy of this judgment, 


NK R Rule made absolute. 


€ 
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` SPECIAL BENCH. 


Before Ser Francis William Maclean, K. C. I. E., Chief Fustice, 
Mr.» Fustice Harington, Mr. Fustice | Getdt, 
Mr. Justice Mookeizee and Mr. Fustice Chitty. 


i P LALITESWAR SING i ORIGINAL CIVIL. 
g: 1907. 
RAMESWAR SING AND orHERs.* — 
Maroh, 9, 27. 





High Court, power to make rules—Lettere Patent, 1865, clause 12, power to 
grant leave whder— Itulo delegating such power to Registrar, ultravires. 

An order granting leave to sue under clause 12 of the Letters Patent has 
been uniformly regarded as a judicial act, and the order'has been treated as a 
judgment appnalable under clause 16 of the Letters Patent. 

Haji Ismail v. Haji Mahomed (1), Dosouza v. Coles (2), Mudelly v. 
Mudelly (8\, Rajam v. Seshayya (4) and Ram Purtad v. Pramsukh (5) followed. 

Rule 515A framed by the High Court, in so far as it Authorises the Registrar 
or Master to grant leave under clanse 12 of tho Letters Patent ig wltravires, 

Leave of ‘the Court should be obtained before the institution of the suit, — ; 

Abdool Hamed v. Promatha Nath (6) followed. 

This was an application made by the defendants in a suit . 
filed on 19, May 1906 in the Original Side of the High Court. 
The plaintiff claimed the whole of the Durbhanga Raj, almost the 
whole of the immoveable properties of which are situate outside 
the local limits of the Ordinary Original Civil Jurisdiction of the 
High Court. Leave under clause XII of the Charter was there- 
fore necessary to institute the suit. Such leave was granted by. 
the Registrar of the Original Side of the High Court according to 
‘the new Rules 515 A and 515. B framed by the High Court. 
These rules are :— 
" Rule 515 A~All applications of the description specified 
hereunder shall be made to the Registrar or Master whose orders 
_ thereon shall be final ; provided that the Registrar or Master 
shall refer any such application to be heard and determined bya 
Judge in chambers upon its appearing either that both parties 
so desire and their consent is endorsed upon the summons, or 
that one of the parties, er in the case of uncontested applications, 
-that the applicant so desires and the Registrar or Master is 
satisfied that the matter is a fit and proper one, by reåson of its 


* Snit filed on the Original Side of the High Court, being suit No. 421 
. of 1906. 


(1) (1874) 18 B. L R., a *(4) (1895) I. L. R 18 Mad. 236. 
(2) (1868) 8 Mad. H. C. R. 884. — (6) (1890) 1. L. B. 15 Bom. 93. 
(8) (1878) 8 Mad. H. e R.21. (6) (1888) I. Ind. Jur. N. 8. 218. 
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importance or difficulty or novelty or by the reason of the order 

to be made thereon being appealable, to be referred to a^ 
Judge in chambers. All acts done by the Registrar or Master 

under this Rule shall be deemed quasi-judicial acts Within the 

meaning of section 637 of the Code of Civil Procedure.” 

"Rule 515 .B.—All applications referred to a Judge in 
chambers under the last preceding Rule shall be made to the 
Judge on a day to be endorsed by the Registrar or Master on 
the summons or petition— 

(1) (Not necessary for this report). 

(2) n » ‘ 

(3) ul n 

(4) Applications for leave to sue under clause 12 of the Charter. 

(5) &c., &c. ” "oc 

Defendants gave notice to the plaintiff of this application to 
set aside such leawe on the ground that the Rule was ultra vires. 
On account of the importance of the question :involved, this 
application was heard by a Special Bench. 

Mr. A. M. Dunne (with Mr. S. P. Sinha, Mr. B. C. Mitter 
and Mr. D. N. Basu) for the Defendants, in support of the 
application. 

Mr. C..P. Hill (with Mr. L. P. E. Pugh and Mr. F. E. 
Gupta) for the Plaintiff. i 

Mr. Dunne :—It is a pure question of law. The question is: 
had the Court power to make the Rule, z. e., whether the rule 
is ultra vires. 

[Reads Rule 515 A.] Now, apart from the question of the 
Registrar referring the matter to a Judge in chambers, the matter 
is to be final. But it has been held that orders granting leave 
are appealable. The last clause of the Rule 515A declares the 
act of the Registrar to be ‘ quasi judicial’ act under section 637 
of the Code of Civil Procedure. But the granting of leave under 
clause XII of the Charter is not an act which “the Code requires 
to be done by a Judge.” In Madras it has been held that a, 


‘declaration that an act is to be considered a ‘ quasi-judicial’ act 


does not make it quasi-judicial. In this case, section 637 of the 
Code does not apply. 

[Refefs to the High Courts Act (24 and 25 Vic. Ch. 104) 
sections 2, 9, 13; 14; the Letters Patent, 1865, sections 2, 8, 11, - 
12, 36, 37] The powers of the Court are defined and one of them 
is that leave should be granted «by the Court. The Court has 
power to make rules for regulating the procedure arfd appointing 


Vor V]: HIGH COURT. 


ministeal officers. Unless this rule is a rule of procedure, it 
cannot be a rule within the Letters Patent. Can it be said that 
a rule which empowers'a ministerial officer to assume a judicial 
power is"a Jule of procedure ? It has been held by all the High 
Courts that it is not a rule of procedure. The right of appealing 
from such order is given. If it is an order which is appealable, 
the function of the ministerial officer becomes judicial. If it is 
a judicial act, there ends the matter. It has been held that leave 
must be taken before filing the suit. The reason for this is that 
it is an act of judicial discretion on the part of the Judge as 
to whether he would assume jurisdiction. Haji Ismail Haji 
Hubbul v.. Haji Mahomed Haji Foosub (1) shows that such 
order is appealable ; also Rampurtab Samruthroy v. Premsukh 
Chandamal (2); Rajam Chetti v. Sheshyya (3) is an almost 
similar case to the present. Section 652 of the Code gives to the 
High Court power to make rules of procedure." 

Mr. Hill for the plaintiff contra: The first point is whether 
this Court had power to delegate the power to grant leave. 
The second point is whether the order granting leave is final. 
The latter point has nothing to do with this case., I am not 
going to contend that the granting of leave is not a judicial act. 
All the High Courts have held so. The question is whether 
statutory authority is given in this case to delegate. this judicial 
power. 

Calcutta Letters Patent, 1865, section 37 provides for power of 
the High Court “to makerules and orders for the purpose of 
regulating all proceedings in Civil cases which may be brought 
before the said High Court.” There is a difference between 
" proceedings" viz, the act done, and " procedure" viz, how 
it is to be done. Granting leave under clause XII is a 
"proceeding." The High Court has power to make rules 
as to that. Section 637 of the Code does not affect-the question 
because it refers only to acts which may be done under 
the Céde. Section 652 only deals with “ procedure,” and does not 
extend to “ proceedings.” [Refers to clause 44 of the Charter.] 
In the Madras case thé rules were not made under the 
Charter. The Judges were dealing with it purely as a matter of 
procedure. This Court exercises all the powers of the old 
. Supreme Court. Charter of the Supreme Court, 1774, (13 Geo. 
III C. 63) section 18 gave the Supreme Court, equity jurisdiction 


(1) (1874) 18 B, È. R. 91 (10D. — ^ — (2) (1890) I. L. R. 15 Bom, 98. 
(3) (1805) I. L. R. 18 Mad. 938. 
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and “ full power and authority to'administer justice, in asifmmary 

manner, as nearly as may, according to the rules and proceedings 

of our High Court of Chancery in Great Britain " and section 38 

authorises and empowers the Supreme Court to frame rules of 

practice for administration of justice. Not rules of procedure 

merely, but rules for the administration of justice, could be framed. 

[Maclean, C. J.—Are not these rules superseded by the Charter 

of 1865 ?] No. Under the High Court Act, the Supreme Court 

powers were continued subject to the Legislature in India. Under - 
the rules made by the Supreme Court, large powers of a judicial 

nature were delegated to the Registrar. This was in accordance 

with the practice obtaining in the Court of Chancery in England. 

This power of the Supreme Court of delegating judicial powers 

to its ministerial officers was continued by the Charter to the 

High Court, e.g. the Referee very often takes evidence before 

submitting a repórt. Unless exceptions are taken within a . 
certain limit of time, the report becomes confirmed. 

As to the English rules, refers to Jud. Act 1873, section 68 (3) 
and (4) ; Jud. Act 1875 $17 ; 0. 54, r. 12, vests the Master with 
power to deal with matters which a Judge in chambers can take ; 
o. 58, r. 16—leave of the Court which has to be granted by a 
u Judge or the Court of Appeal " can be granted by a Master ; see 
Smecton v. Collier (1), Oppert v. Beaumont (2), Lloyds. Bank v. 
The Princess € Co. (3), Jn re Davidson (4). In all these cases, 
the authority of the Court has been delegated to the Master, and 
the power to delegate has been recognised. Therefore, the High 
Court by its rules can delegate such powers to its Registrar. 

~ Mr. Dunne, in reply: Rules made under the Jud. Act are 

part of the Act. The argument on the other side is that the 
Supreme Court had power to delegate judicial powers to the 
Registrar and therefore this Court also has that power of delega- 
tion. But the Supreme Court could not try a case like this at 
all. How could it then delegate its powers? Clause 37 of the. 
Charter gives power to make rules of proceedings subject te the 
Code of Civil Procedure. Therefore "proceedings" are 
synonymous with ‘procedure.’ Accorting to Mr. Hill, “all 
proceeding " would include the trial of an action. Cana trial of an 
action be Y uenied toa Master? Surely not. 

[Maclean, C. J.—In clause 36 the word is ‘may’. and not 
‘shall,’ what isthe effect of it? ] If the legislature had intended to 


(1) (1847) l. Ex 457; 17 L. J, O. P. 67. (8) 48 W. R. 427 (428). 
(2) (1887) 18 Q. B.D. 435. ` (4) (1890) 2 — D. 108. 
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enable‘a Judge o» a Divisional Court, or any one else, perform 
any such act, it would have said so. As to referring matters toa 
Referee, the Court always has the report before it before such 
report is made an act of the Court. All the points in the report 
can be opened up and argued before the Court. 
C. A. V. 
-The judgment of the Court was as follows : 

This is an application on behalf of the first defendant to 
withdraw the leave granted to the plaintiff under clause 12 of 
the Letters Patent to institute the suit in this Court. The suit 
was instituted on the Igth' May 1906 and leave was obtained 
from the Registrar under Rule 515A: It is contended on 
behalf of the defendant that the leave, under clause 12 
of the Letters Patent has not been properly obtained, 
inasmuch as such leave can be granted only by a Judge of 
this Court: The question, therefore, arises Whether Rule z15A 
which authorises the Registrar or Master to grant leave, is 
nltra vires. The Rule, in so far as it is applicable to the matter 
now before us, is as follows :— Rule 515A.— All applications of 
the description specified héreunder shall be made to the Registrar 
or Master whose orders thereon shall be final; provided that the 
Registrar or Master shall refer any such application to be heard 
` and determined by a Judge in chambers upon its appearing 

either that both parties so desire and their consent is endorsed 
upon the summons, or that one of the parties or, in the case of 
uncontested applications, that the applicant so desires and the 
Registrar or Master is satisfied that the matter is a fit and proper 
one, by reason of its importance or difficulty or novelty or by 
the reason of the order to be made thereon being appealable, to 
be referred to a Judge in chambers. All acts done by the 
` Registrar or Master under this Rule shall be deemed quasi- 
judicial acts within the meaning of section 637 of the Code of 
Civil Procedure." 
*4. ‘Applications for leave to sue under clause 12 of the 
Charter." 
It is argued on Behalf of the defendant that the Rule was 
made ' under section 637 ofthe Civil Procedure Code, that that 


section has no application, and consequently the rüle is nltra. 


vires. Section 637 refers only to non-judicial or quasi-judicial 
acts which are required to be done by a Judge under the Code 
of Civil Procedure, and such’ acts may, under Rules of Court, be 
done by the Registrar or by such officer as the Court may direct, 
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Leave to sue, however, is granted not under the Code, but {under 
the Letters Patent, and section 637 consequently has no applica- 
tion. It does not follow, however, that the Rule is on this ground 
alone ultra vires, inasmuch as if the Court had authority to make 
it under some other provision of the law, it would not lose its 
validity thereby, because the Court puported to act under section 
637 of the Code. It is, therefore, necessary to determine whether 
it was competent to the Court to make the Rule under any other 
provision of law. It was suggested on behalf of the plaintiff 
that the penultimate paragraph of section 652 of the Code 
authorises the Court to make a rule of this description. That 
paragraph provides that “notwithstanding anything in this 
Code contained, any *High Court established under the said Act. 
(that is, Stat. 24 and 25 Vict. Chap. 104) for establishing High 
Courts of Judicature'in India may make such rules, consistent with 
the Letters Patent establishing it, to regulate its own procedure 
in the exercise of its Original Civil Jurisdiction as it shall think 
fit." Itis obvious that the Rule in question if made under 
section 652 would be valid, only if it was consistent with the . 
Letters Patent, the provisions of which must consequently be 
examined. But before we do so, it is necessary to refer briefly 
to some of the provisions of the High Courts Act, 1861, (Stat. 
24 and 25 Vict. Ch. 104). Section 2 defines the constitution of 
the High Court and provides that the Court shall consist of the 
Chief Justice and as many Judges not exceeding fifteen, as Her 
Majesty may, from time to time, think fit and appoint. Section 9 
defines the jurisdiction and powers of the High Court. Section 13 
provides that the power vested in the High Court may be 
execised by one or more Judges or by Division Courts to be deter- ` 
mined by the Chief Justice under section 14. But for these 
sections, the powers vested in the Court would have to be exer- 
cised by all the Judges acting together ; the effect of these 
sections is to vest each Judge or Division Court with the powers 
vested in the High Court. If we now look to the terms of cldwse 
12 of the Letters Patent (which is mentioned in section 9 of the * 
High Courts Act), we find that in the case$ of certain suits, the 
leave. of the Court has to be first obtained. Prima facte, there- 
fore, the leave has to be granted by a Judge of the Court. Is it 
then competent to the Court to delegate this function to one of 
its officers” To determine this question, it is necessary to bear 
in mind the nature of the act granting leave to sue. It has been 
uniformly regarded as a judicial act, and the order has been 


+ 
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treated as a judgment appealable under clause 15 of the Letters 
Patent; see Haji Ismail v. Haji Mahomed (1) where Sir 
Richard Couch describes the order as not a mere formal order or 
one merely regulating the procedure in the suit, but an -order 
that has the effect of giving a jurisdiction to the Court which it 
otherwise would not have; it may fairly be said to determine 
some right between the parties, namely, the right to sue ina 
particular Court." This view, that the order is judicial and not 
merely ministerial or administrative, has been adopted by the 
. other High Courts, Desouza v. Coles (2), Mudelly v. Mudelly. (3), 
Rajam v. Seshayya (4) and Rampurtab v. Premsu&k (5) and has 
not been challenged before us. We see no reason to dissent 
from this view. The question, therefore, arises whether the 
performance of this judicial act could be delegated to an officer 
of the Court. It was suggested on behalf of the plaintiff that 
clause 37 of the Letters Patent is wide en6ugh to cover the 
matter. Clause 37 empowers the Court to make rules and orders 
for the purpose of regulating all proceedings in civil cases, which 
may be brought before the Court; if this clause had stood by 
itself, it might have lent some support to the contention of the 
plaintiff; but it has to be read along with clause 12 which 
provides that the leave to be obtained is the leave of the Court 
and clause 36 which provides that any function which is directed 
by the Letters Patent to be performed by the' Court may be 
performed by any Judge or by any Division Court thereof. 
Reading allthe clauses together and giving. effect to all their 
provisions as we must do, we are unable to hold that they em- 
power the Court to make a Rule under which the judicial 
determination of the question whether the Court should or 
should not exercise jurisdiction in a particular matter, is delegated 
to an officer of the Court. There is considerable force in the 
contention of the defendant that if such a wide construction as 
this was placed upon clause 37 of the Letters Patent, it would 
enalye the Court to delegate the exercise of all its judicial functions 
to its subordinate officers. It may further be suggested that 
clause 37 refers to rules«and orders for regulating all proceedings 
in civil cases which may be brought before the Court, and would 
hardly fnclude the idetermination of the question whether the 
Court is to take cognizance of or exercise jurisdiction over a 


(1) (1874) 18. B. L. R, 91(101). — (3) (1875) 8 Mad H. O. R. 21. 
(2) (1868) 8 Mad, H. C, R. 384. (4) (1895) I. L. R. 18 Mad. 236. 
: (b) (1890) I. L. R, 16 Bom, 98, ` 
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particular matter. We are unable to hold, therefore, tha¥ clause ^ 


37 validates the rule in question. 


As a last resort, the learned counsel for the plaintiff relied .- 
"upon section 9 of the High Courts Act 1861, which provides that 


the High Court to be established by Letters Patent shall have 
and exercise all jurisdiction and every power and authority 
whatsoever.in any manner vested in the Courts abolished under 
section 8, one of which was the Supreme Court. On this basis 
it was contended that, inasmuch as under section 18 of the 
Charter of the Superme Court granted on the 26th March 1774, 
that Court was to be a Court of Equity and had full power and 
authority to administer justice as nearly as may be according to 
the rules and proceedings of the High Court of Chancery in 
Great Britain, this Court is competent to make rules and delegate 


the exercise of judicial functions to its officers, as, it was suggested, - 


is done in England under the Rules of the Supreme Court, 
framed under the Judicature Acts. In our opinion there is no 
foundation for this argument. In the first place, the source of 
the authority under which the rules of the Supreme Court are 
framed in England,is entirely different. In the second place, 
under section 9 of the High Courts Act 1861, upon which reli- 
ance is placed, the powers of this Court are defined and controlled 
by the Letters Patent. In the third place, section 38 of the 
Charter of the Supreme Court which authorized that Court to 
frame rules of practice required the rules to be submitted to the 
Privy Council for approval, alteration or rejection. In the fourth 
place, we are unable to find that under the Rules of the Supreme 
Court as they stood at the time when the High Court was 
created, that Court ever delegated the exercise of judicial func- 
tions of the description now in controversy, to any of its officers ; 
indeed, no such question -could hgve arisen under those Rules. 


We must hold, accordingly, that Rule 515A in so far as it autho- - 


rizes the Registrar or Master to grant leave under clause 12 of 
the Letters Patent is ultra vires. A leave of the Court Ius to 
be obtained before the institution of the suit [4452007 Hamed v. 
Promotha Nath (1)] ; the defect cannot bé cured by grant of leave 
at this stage of the litigation by a Judge of this Court. The 
application, therefore, must be allowed and the plaint directed to 


be taken off the file. Under the circumstances of the case, each . 


party will pay his own costs. The costs will be taxed as between 
attorney and client on scale No. 2.* 


(1) (1866) 1dnd, Jur, N. B. 21 &. 
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We understand that in several cases leáve has been granted 
', bythe Registrar. In these cases there is nothing to prevent 
leave being granted by a Judge in a fresh action, in which event 
orders might.possibly be passed for utilising pleadings etc., which 
had been already filed. And should any question of limitation 
arise, we may invite attention to section 14 of the Indian Limita- 
tion Act. f 


Pugh & Co.—Attorneys for the Plaintiff. 
B. N. Basu & Co.— Attorneys for the Defendants. 
S. C. R. Application allowed. 


APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K. C. I. E., Chief Justice 
- and Mr. Justice Banerjee. ° 


NILMANI MAITRA 
v. 
MATHURA NÁTH JOARDAR AND ANOTHER * 
Provincial Small Cause Courts Aot ux of 1887), section 25— Decves— Wrong in 
law—Bengal Tenanoy Act (VIII of 1885),/8605. 11, 18, 50, (2) — Raiyat at 


fixed rates—Tenure-holder—Presumption—Juriadiction of High Court— 
Onus. 





Where the decree of a Small Cause Court (which includes the judgment) in- 
volves a substantial error of law which in the opinion of the High Court has 
occasioned a failure of justice, the High Court has power to interfere under 
section 25 of the Provincial Small Cause Courts Act, 

The presumption referred to in section 60 (2) of the Bengal Tenancy Act 
aries only in suits brought under the provisions of that Act alone, 

Section 18 of the Act does not make all the incidents of a permanent tenure 
applicable to ratyats holding nt fixed rates but only the provisions as to 
transfer and succession. š 

The onus of proving that he is a tenureholder and not a raiyat lies upon 
the defendant tenant who alleges that he holds a permanent tenure. 


Rule obtained by the Plaintiff. 
‘Suit for value of a tree cut down hy the tenant. 
The facts and arguments appear from the judgment. 


Dre Asutosh Mookerjee and Babu Hara Prasad CRatterjee for 
the Petitioner. 


Babu Upendra Nath Mitter for the Opposite Party. 


* Civil Rule No. 129 of 1900 agdinst the decision of Babu P. K. Bose, 


Munsiff and Small Cause Court Judge of Ohuadanga, Nadia dated the 14th 
December 1899, - o : 
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Orvit. The-judgment of the Court was as follows : : 


1800. Banerjee J.—This is a Rule calling upon the other side to 
Nilmani Maitra Show cause why the decree of the Munsiff, with Small Cause 
PE Nach Court powers, should not be set aside; and the ground upon 

Joardar. Which our interference is asked for is, that the decree is not 

DT ` according to law, within the meaning of section 25 of the Provin- 
cial Small Cause Courts Act. 

The learned vakil for the petitioner, who was the plaintiff in 
the Court below, contends that the decree of thelower Court is 
wrong in law inasmuch as it is based mainlyon a misapplication 
of certain provisions of the Bengal Tenancy Act to this case. 

The suit was one for the value of a tamarind tree cut down 
and appropriated by the defendants Nos. 1 and 2, the defendant 
No. 1 being a tenant under the plaintiff, and the defendant No. 
2, a person who had purchased the tree from the defendant No. 1. 

The defence of the defendant No. 1 was, that his tenancy 
was a kayemt mokarart one, that is, that it was a permanent 
tenure, and that he was, therefore, entitled to appropriate the 
tree in question. The defence of the defendant No. 2 was, that ` 
he was not opposed by any one in cutting down the tree, and 
that he paid the price ofthe tree to the defendant No. 1 who 
was entitled to it. ` 

The grounds, upon which the decision of the Court below 
that the tenant defendant is entitled to the tree in question, is 
based, are, so far as we can gather from its somewhat involved 
language, three ;—Jfrs/, that when the defendant alleges that he 
holds a permanent tenure, the burden of proving that he is not 
a permanent tenure-holder, but is only a raiyat, lies on the 
plaintiff, and the plaintiff failed to discharge that burden ; second, 
that even if the burden of proof be held to lie on the defendant, 
the defendant has discharged that burden by proving uniform 
payment of rent for twenty-eight years, upon which the presump- 
tion referred to in sub-section 2 of section 50 of the Bengal 
Tenancy Act arose, and that presumption arising, the t¥nant 
must be held to be a raiyat holding at fixed rates having the right 
of a tenure-holder, according to sections 18 and 11 of the Bengal 
Tenancy Act ; and third, that a tamarind tree is an agajchá, or 
a shrub, and, consequently, upon the plaintiff's own admission 
as contained in his deposition, coupled with other evidence, the 
defendant is entitled to a judgment in his favour. These three 
grounds, it is contended for the petitioner, are all wrong in law, 
and, consequently, the decree of the Court below is open to revi- 


Vor. V.] HIGH COURT. 
sion by.this Court under section 25 of Provincial Small Cause 
Courts Act. 

The learned vakil for the opposite party, the defendant, in 
showing tause, contends, in the first place, that this case does 
not come within the scope of section 25 of the Provincial Small 
Cause Courts Act, as here the error of law, if any, consists in the 
reasons for the decision, which the Court below, as a Court of 
Small Causes, was not, under section 203 of the Code of Civil 
Procedure, bound to give, and, as furthermore, it is not every 
error of law in the decision of a Court of Small Causes that would 

‘make such decision open to revision, as in that case it would be 
giving an appeal upon a point of law in every Small Cause Court 
suit; and in support of this contention the case of Vias Ram 
Shankar v. Ralla Ram Misir (1) has been relied upon ; and, then, 
it is further contended that there is really no material error in 
law in the judgment of the Court below, and that, taking the 
case as a whole, this Court ought not to interfere with the decree 
made by the Court below. 
` Upon the first point raised by the learned vakil for the 
opposite party, we are of opinion that where the decree of a Court 
of Small Causes, which must also include the judgment, involves a 
clear error of law, this Court has power to interfere under section 
25 of the Provincial Small Cause Courts Act. Of course the 
error of law must be a substantial one, and this Court must be 
satished that there has been a failure of justice ; but, when these 
conditions are satisfied, there is nothing in the law to prevent 
this Court from interfering. The case of Vias Ram Shankar v. 
Ralla Ram Misir (1) cited does not, in our opinion, lay down 
any thing to the contrary. On the other hand, with reference 
to the argument that interference under section 25 of the 
Provincial Small Cause Courts Act should be as limited as is 
interference under section 622*0f the Code of Civil Procedure, 
the learned Judges observe; “ That assumption is entirely erro- 
neoug as will be seen from the remarks of the learned Chief 
Justice when delivering the decisign of the Full Bench in the 
case of Sarman Lal v. Khuban (2) The view we take that the 
term ‘decree,’ used in section 25 of the Small Cause Court Act, 
also impòrts the judgment is in accordance with that* taken in 
the case of Bat Jasoda v. Bamansha Mancherjt (3). We are, 
therefore, of opinion that the preliminary contention, urged on 
behalf of the opposite party, must fail. 


(1) (1898) I. L. R. 21 All. 89. (2) (1894) I. L. R. 16 All, 470. 
(8) (1898) T. L. R. 23 Bom. 384. 
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OrviL, Then is the decision of the Court below inthis case vitiated 
1900. by any error of law? The answer to this question must be in 
Mur Mano the afiemabive, As regards the frst grovnd of that decision, 
v. noticed above, that is clearly. opposed to the decision of the 
Mathore Nath Privy Council in the case of Rajah Saheb Perhlad Sén v. Budhoo 
— Singh (1). As to the second ground upon which the decision is 
Banerjee, J, 


pice based, that i$ clearly wrong, because section 50, sub-section 2, of 
the Bengal Tenancy Act is expressly limited in its application to a 
suit or proceeding under that Áct, whereas the present suit was not 
brought undef that ‘enactment. Moreover, section 18 of that 
Act does not make all the incidents of a permanent tenure appli- 
cable to a raiyat’s holding at fixed rates, but makes only the 
provisions with respect to transfer and succession applicable. 
And as to the third ground, the learned vakil.for the opposite 
party has not been able to point out to any admission by the 
plaintiff that tenants are entitled to cut and appropriate tamarind 
trees ; and it is manifestly wrong to consider a tamarind tree as 
agatcha or a shrub. The decision of the Court below is, there- 
fore, clearly wrong in law upon all the three grounds upon which 
itis based ; and this being a case of some importance to the 
parties, as the wiitten statement of the defendant No. I shows, 
an erroneous decision in such a case must be held to work 
injustice. 

For all these reasons we must set aside the decree of the 
Court below; and as no question of custom was set up by the 

‘defendants, there is no occasion for our sending the case back to 
that Court for any further enquiry. The value of the tree has 
been found by the Court below to be Rs. 2-8 annas; in the 
absence of any custom to the contrary, the plaintiff i is, in my 
opinion, entitled to that amount. .The proper order to make in 
the case will, therefore, be to award to the plaintiff a decree for 
the sum of Rs. 2-8. The plaintiff” will be entitled to his costs in 
the Court below and also to the costs of this Rule. We assess the 
hearing fee in this Court at Rs. 16. 

I should add that the view I take, that the plaintiff is entitled 
to the value of the tree is in accordance, with that taken by this 
Court in the case of Nafar Chandra v. Ram Lal (2). 

Maclean C. J.—1 agree. 
N. K. B. 

(15 (1869) 12 W. R. P. O. 6 (T. — (8) (1894) I. L. R. 22 Cale. 742, 


. 
—— 


Rule made absolute ; surt decreed, 
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Before Mr. Justice Rampini and Mr. Justice Mookeryee. 
. BATA KRISHNA GOSWAMI. 


v. 
. GOPAL KRISHNA GOSWAMI.* 

Hindu Iaw—Dayabhaga and NMitakshara—Jvint Jamily— Definition of 

/shares— Partition. 

| Unlike those governed by the Mitakshara, in families governed by the 
Dayabhage, the mere ascertainment and definition of the shares of the members 
of a joint family gives no indication of their having separated and effected a 
partition. 

A solenama by which the members of a joint Hindu family governed by 
the Dayabhaga, got their shares defined, did not effect a severance, more 
especially as it was a decd executed by brothers and no distinct share was allotted 
to the mother. 

Appeal by the Plaintiff. 

Suit for declaration of title to property. 

The material facts and arguments appear from the judgments. 

Babus Dwarka Nath Chakravartt and Sorasht Charan 
Mitra for the Appellant. 

Babus Golap Chandra Sarkar and Nagendra Nath Mitra 
for the Respondent. 


C. A. V. 
The following judgments were delivered :— 


Rampini J.— This second appeal is preferred against a decree 
of the Subordinate Judge of Midnapur, dismissing a suit brought 
by the plaintiff, Bata Krishna Goswami, to establish his right to 
certain property as heir to his deceased brother Bhuban Mohan 
onthe ground of the latter having died while joint in estate 


. with the plaintiff. The family is admittedly subject to the law of 


the Dayabhaga and the plaintiff claims to be the preferential heir 
to his brother by right of survivorship. The facts of the case 
are set forth in the judgments of the lower Courts. Suffice it to 
say here that it is alleged' by the plaintiff that there wasa 
separation between the members of the family in 1289. The 
eldest brother Gopal Krishna the defendant No. 1, then separated 
from his brothers. -~ They, including the plaintiff, Bata Krishna 
and the now deceased Bhuban Mohan, remained joint, or, strictly 
speaking, re-united and so the plaintiff, the other brothers Adhar 
and Madhab having died, and being the sole survivihg brother 
living in a state of union or reunion with deceased Bhuban 


* Appeal from Appellate Decree No. 904 of 1905 against the decision of 
Babu Suresh Chandra Ghose, Subordinate Judge, Midnapore, dated 9th March 
1906, reversing that of Babu Nagendra Nath Mitra, Munsiff of that place, dated 
the óth October 1904. 
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Mohan at the time of his death, is his heir by survivorship. The | 


defence is that there was no separation in estate, and that the 
family remained joint till Bhuban Mohan's death and so the 
plaintiff is not the preferential heir to the estate of Bhubań Mohan. 

The first Court decreed the plaintiff's suit. The second Court 


has dismissed it. The Subordinate Judge has held contrary to. 


the allegations of both parties that there was a complete separation ` 


in food and estate between the members of the family. He has 
based this finding principally upon a solehnamah dated 1888, 
arrived at in a suit between the parties. 

The plaintiff appeals and on his behalf it is contended, (1) 
that the Subordinate Judge has applied the law of the Mitakshara 
to a family subject to the law of Dayabhaga, (2) that he has 
misconstrued the solehnamah and the decree founded on it, and 
(3) that he has improperly rejected as inadmissible in evidence the 
deposition of the mother of the plaintiff and of the defendant, 
which was duly tendered in evidence. 

There would seem to be good grounds for these contentions. 

The Subordinate Judge has relied on two Privy Council 

decisions, viz. Ram Pershad Singh v. Lakhpati Koer (1) and Balkishen 
Das v. Ram Narian Sahu, (2) and cites a passage from the head 
note of the first of these cases in which it is laid down that “the 
result of the former litigation had been to ascertain the share of 
individuals of a Hindu family, and that although there had been 
no partition by metes and bounds, there was a numerical division 
by which the share of each member was fixed” and hence he holds 
that the effect of the solenamah of 1888 was to effect a separation 


in estate and interest betwen all the co-parceners. But the learned . 


Subordinate Judge has over-looked the fact that both the cases 
on which he relies were cases governed by the Mitakshara law. 
A numerical division of the shares, of the members of a Hindu 
family governed by the Mitakshard law may effect a separation 
between the co-parceners, because they were joint tenants 
and a defining or specification of their shares converts themwnto 
tenants in common but the members of a Hindu family 
governed by the Dayabhaga law are always tenants in common. 
A defining of their shares does not by itself effect a separation 
between thêm. 

Then, again the solehnama, and the decree founded on it 


do not appear to do more than effect a numerical division of the 


(1) (1902) L. R. 30 L A 1 ; I. L. B. 80 Gale, 281. 
- (8) (1908) L. R. 30 I. A, 139; L L, R. R. 80 Cale. 788, 


LER 


T acd 
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shares òf the family. The plaint, written statement and decree in 
the suit in which the solehnama was filed are compatible with 
the plaintiff's allegations that the defendant No. 1 only separated 
himself in mess and estate from his brothers and that his brothers 
remained joint. 

Finally, it would seem that the deposition of Sarnomoye 
Debi, the mother of the parties, was improperly rejected in 
evidence. This witness was dead at the time when thé deposition 
was tendered. The Subordinate Judge admits that it would have 
been admissible in evidence if it were not for the provisions of 
proviso 3 to section 33 of the Evidence Act, in other words, 
that the issue between the parties in the suit in which the 
deposition was given is not the same as the question in issue in 
this suit. The learned Subordinate Judge would seem to be in 
error on this point. The deposition was given in a suit in which 
the defendant Gopal Krishna sued the plaintiff Bata Krishna 
for an account and for a share of the profits of certain family 
property. A material issue in that suit must have been the 
very question in issue in this suit viz., whether Gopal Krishna 
separated from his brothers or not. Hence the deposition ought 
to have been admitted in evidence. 

The appeal must, therefore, be decreed, and the suit remanded 
to the Subordinate Judge to be decided on the evidence includ- 
ing the deposition of the mother of the parties. Costs will abide 
the result. 2 

Mookerjee J.—The subject matter of the litigation which 
has given rise to this appeal is the estate of a Hindu governed 
by the Bengal School of Hindu Law, by name Bhuban Mohun 
Goswami, who died on the 19th September 1892. Upon 
his death, his estate passed by inheritance to his mother 
Sarnamoyi Debi, who died on the 22nd March 1902. Upon 
her death, a dispute arose between the two surviving brothers 
of Bhuban Mohan as to their respective rights in the estate 

„of their deceased brother. The plaintiff Bata Krishna 
alleged that in 1882, the defendant Gopal Krishna separated 
from his brothers and'that consequently the plaintiff as the 
sole supviving brother of the deceased who was joint with 
him was entitled to the whole estate in preference to the 
separated brother. The defendant Gopal Krishna contended, on 
the other hand, that although he had lived in separate mess from 
his brothers, there had been nb separation in estate and that he 
was accordingly entitled to a half share in the properties left by 
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thé deceased. Gopal Krishna succeeded in obtaining ah order 
under Act VII of 1876 on the roth May 1904 and his name was 
registered in the Collectorate in respect of one moiety of the 
estate. The plaintiff then commenced this action, on the 8th 
June 1904 for declaration of his exclusive title to the whole estate ' 
and for recovery of possession thereof. The Court of first - 
instance gave a decree in favour of the plaintiff, holding upon 
the evidence, that in 1882, the family became divided into two ` 
branches, the first branch consisting of the first defendant and 
the second branch composed of Bhuban, the plaintiff Bata 
Krishna, his two other brothers, now deceased, and their mother. 
The Munsiff also held that this second branch continued joint in 
food, estate and worship. Upon appeal by the first defendant, 
this decision was reversed by the Subordinate Judge. The- 
plaintiff now appeals to this Court and on his behalf the decision 
of the Court below is challenged on three grounds, namely, frst 
that the Subordinate Judge has applied to the case of a 
Dayabhaga family, a test of partition which applies appropriately 
only to the case of a Mitakshara family ; secondly, that the 
Subordinate Judge has misunderstood the legal effect of a 
solehnama dated the 26th June 1888, and Zl, that the 
Subordinate Judge excluded from his consideration, upon grounds 
erroneous in law, a deposition of the mother of the parties in a 
previous suit. In my opinion, each of these contentions is well 
founded and must prevail. 

In support of the first point taken on behalf of the appellant, 
it is argued that the Court below has erroneously held that 
because in the solenama of 1888, the shares of the parties were 
specified, the solehnama effected a separation in estate and interest 
among all the co-parceners. This contention is clearly well 
founded. In order to determine whether or not there has been 
separation between the members of a joint Hindu family, the 
primary and essential element to be considered is the intention.of 
of the parties. As was observed by their Lordships of the 
Judicial Committee in Doorga Pershad v. Kundun Koowar (1), 
the question in every particular case must be one of intention, 
whether the intention of the parties to be inferred.ftom the 
instruments they have executed and the acts they have done, was. 
to effect such a division. To the same effect are the observations — 


(1) (1878) L. R. 1I. A. 58 (68) ; 12°B. L. R. 235 (239). 


Vou. V.) | Hran ooURt. 


of their Lordships in Ram Pershad v. Lakhpati Kooar (1), 
„namely, that the conduct of the parties must be looked at in 
order to arrive at what constitutes the true test of partition of 
property aceording to Hindu Law, namely, the intention of the 
members of the family to become separate members. Whether 
this intention requires to be followed by an overt act may be a 
matter open to discussion. [See the divergent views expressed 
in Radha Churn Dass v. Kripa Sindhu Dass (2), and Sudarsanam 
v. Marasimhulu (3).] But it is quite clear that the intention must 
be manifested, and there may be a variety of circumstances which 
may afford proof of the intention. In the case of a joint Hindu 
family governed by the Mitakshara law, the definition of the 
shares of.the members of the family constitutes an index of 
such intention, because as was observed by Lord Westbury in 
Appovier v. Rama Subba (4), according to the true notion of an 
undivided Mitakshara family, no individual member of that 
family, whilst it remains undivided, - can predicate of the joint 
and. undivided property that he, that particular member, has a 
certain définite share. Indeed, so strong is the presumption 
deducible from the ascertainment of the shares of the members 
ofa joint Mitakshara family, that the mere fact of continuing 
to live together after the shares have been specified. is not 
sufficient to destroy the effect. Reference. may be made in 
this connection to the decision of their Lordships of the 
Judicial Committee in Bal Kishen Das v. Ram Narain 
Sahu (5), which overrules the dictum in Sheo Dyal v. 
J'udoonath (6), that two things at least are necessary to constitute 
partition, namely, the shares must be defined and there must be 
distinct and independent enjoyment of those shares. It was held 
by the Judicial Committee in the case just mentioned that where 
an ekrarnama entered into,between the members of a joint 
Mitakshara family stated in unambiguous terms that defined 
shares in the whole estate had been allotted to the several 
co-parceners, this effected a separation in estate and its legal 
construction and operation could not be controlled or altered by 
the subsequent-conduct of the parties ; consequently, evidence 
_that some of the co-partners continued to live together and enjoy 
their shares in common might affect the mode of enjoyment but 


. (1) (1902) In. R. 30 I. A. 1 (10) ; I. L.'R, 80 Calc. 231 (255), 
(3) (1879) I. L. R. 6 Cale, 474 (476), 


(3) (1901) I. L. R. 25 Mad. 149.(156), 

(4) (1866) 11 M. I. A. 75 (89). 

(5) (1908) L, R. 80]. A, 139 ; I. L. B. 30 Calo. 738, 
(6) (1868) 9 W. R. 61. 
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not the tenure of the property or their interest in it. [See also 
Ram Pershad v. Lakhpati (1).] But this test is obviously 
inapplicable to the case of a Dayabhaga family, because although 
as regards the enjoyment of the family property there is no 
difference between a Dayabhaga joint family and a Mitakshara 
joint family, there is this substantial difference between the two, 
that in the latter case the coparceners hold as joint tenants while in 
the former they hold as tenants in common. The ascertainment 
of the shares in the one case affords no indication of an intention 
to destroy the unity of the family, because such shares are already 
determined by the law. In the other case, however, the 
definition of such shares would afford a very strong indica- 


.tion of partition, and would ordinarily amount to parti- 


tion unless the strongest proof was afforded of an intention. 
to remain united in estate or to become reunited. It may further 
be pointed out that in the case of a Dayabhaga family, even the 
division of income for the convenience of the different members 
would not in the' absence of intention amount to the division of 
the family. [See the observations of the Judicial Committee in 
Sonatun v. Juggutsoondree (2).] It follows, consequently, that the 
Subordinate Judge has erroneously held that because the sole- 
nama specified the shares of the parties, there was a separation 
amongst all the members of the family, which it may be noticed 
was notthe case of either party: The first ground taken on 
behalf of the appellant must, therefore, prevail. 

As regards the second ground urged on behalf of the appellant, 
it is necessary to consider for a moment the circumstances of the 
litigation of 1888 in which the solenama was filed. It appears 
that properties owned by the joint family stood in the names 
of different members, and. Gopal Krishna, who is the first defen- 
dant to this suit, had set up an exclüsive title to the properties 
which stood in his name. Bhuban Mohan, who was a minor 
at the time, lived under the guardianship of his mother Sarnamoyi 
and the latter on her own behalf and on behalf of her infant son 
brought a suit for declaration of title and for recovery of possession. 
The lady claimed a share in the properties left by her husband 
asshe would be entitled to claim in the event of a pdttition 
amongst her sons. The dispute was settled by the solenama 
which declared that each of the five brothers had a one-fifth 
share in the family properties and a provision was made for 


(1) (1902) L. R. 80 I. A. 1; I. L., R. 30 Cale. 231. , 
(2) (1859) 8 M, I. A, 66 (86). . 
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the maintenance of their mother. The solenama, standing by 
itself, does not, to my mind, lend any support tothe theory 
which found favour with the Subordinate Judge, namely, the 
theory tf aseparation amongst all tlie five brothers. So far 
as I can make out, it is consistent quite as much with the case 
of the plaintiff as with that of the defendant. But the written 
statement (paragraphs 2 and 6) filed by the present defendant No. 1 
on that occasion, contains an admission that all his brothers were 
living jointly with their mother, and that he himself had separa- 
ted from them. Under these circumstances it must he-held that 
the Subordinate Judge has fallen-into an error in holding that 
the solenama effected a severance amongst all the members of 
the family. It must be observed that as the mother did not get 
a share, which, as is pointed out in Sheo Dyal v. Judoonath (1), 
she gets in lieu of maintenance in the event of a partition among 
her sons, the solenama rather militates agaénst the theory of a 
partition. The second point taken on behalf of the appellant, 
therefore, must be sustained. 

The third ground urged on behalf of the appellant relates 
to the exclusion of the deposition of the inother of the parties 
to this suit, in a previous litigation.’ In order to make this 
deposition admissible in evidence the provisions of section 33 of 
the Evidence Act have to be satisfied. In my opinion, that 
section completely covers the case; the witness is now dead, 
the proceedings in which she ‘was previously examined were 
between the same parties ; the present defendant against whom 
the plaintiff seeks to use the deposition had the right and 
opportunity to cross-examine the witness and in fact availed 
himself of such opportunity ; and finally, the question now in 
issue was substantially the same as in the previous” proceeding. 
„The question then was, as it now is, as to the status of the parties, 
whether they were separate from each other or formed a joint 
family. The principle involved in the last condition men- 
tiongd in section 33 of the Evidence Act which requires subs- 
tantial identity of the question in issue in the two proceedings 
is to secure that in the former proceeding the parties were not 
without the opportunity of examining and cross-examining to 
the vefy point upon which the evidence is adduced in the subse- 
quent. proceeding. An examination of the deposition shows 
that this was fully done ; the ‘parties examined their mother and 
cross-examined her upon the.question of separation between the 


e (1) (1868) 9 W, R. 61. . 


423 


Orvin, 
1908. 


Bata Krishna 
Goswami 


v. 
Gopal Krishna 
oswami,: 


— 


Mookerjee, J. 


424 : 3 THE CALOUTTA LAW JOURNAL. ^ [Vor. V. 


Orvm. members of the family which is the very question involveó in the 
1906. present litigation. It follows, consequently, that the deposition in 
Bata Krishna question is admissible in evidence, because it is not necessary that 
Goswami there should be an absolute identity between the subject matter of 

t. me . . . . HP 
Gopal Krishna the two litigations ; itis enough. if the questions in issue are sub- 
Goswami. stantially the same. [Derby v. Foster (1) and Lawrence v. Maule (2)].: 





Mookerjee, J, ` The result, therefore, is that the appeal must be allowed, 
PT the decree of. the Subordinate Judge must be set aside and the 
case remitted to him for consideration of the question raised 
upon the whole evidence. “If he should find'that the first defen- 
dant had separated in estate from the deceased, the plaintiff |. 
would be entitled to succeed. Upon the question referred to 
z in the judgment of the Subordinate | Judge, namely, the status 
of a joint family from which one member had separated, it may 
be pointed out that there has been some conflict of judicial 
opinion. Jn the “earlier cases in Calcutta, Jaududchunder v. 
Benodbeharry (3), Petambur x. Hurisk Chunder (4), Keshub Ram 
v. Mundo Kishore (5), Ram Huree v. Trikee Ram (6) and Radha v. 
Krifa (7), it appears to have been held or assumed that thé separation 
of one member effected a separation among the other members of 
the family ; but in'a later case Upendra Narain v. Gopee Nath (8) 
this view has been dissented from and it has been held that the 
separation of one member does not necessarily cause a general 
* . disruption of the family. This latter view was adopted in the 
case of Sudarsanam v. Narasimhulu (9) and is consistent with 
the decision of their Lordships of the Judicial Committee. in 
Balabux v. Rukhurabat (10), where their Lordships observed, that 
when one member has separated, an agreement amongst the 
remaining members of the joint family to remain united or to re- 
unite must be proved like any other fact. It would be quite 
é competent, therefore, for the Subordinate Judge to find that 
the first defendant alone had separated, and that all his brothers 
continued joint ; if, however, it was proved that all the brothers 
had separated in_estate, no question would arise whether there 
had been a reunion amongst them to the exclusion of the first 
defendant, because no such case was made by either party in the 
pleadings in the Court below. On these grounds, I agree to. the: 
order which my learned brother proposes to make in this case. 


N. K. B. Appeal allowed ; case remanded. 
(1) (1885) 1 A M, E. 791. (6) (1871) 16 W. R. 442, 
(2) (1859) 4 Drew 472. (7) (1879) T» L. R. 5 Calc. 474. at 476. 
(3) (1862) 1 Hyde 214. ~ (8) (1888) I. L. R. 8 Cale. 817. 
(4) (1871) 16 W. R. 260. (9) (1901) L L, B. 25 Mgd. 149 (157) 


(5) (1880) 11 W. R. 308. (10) (1908) L.R. 80 LA. 1 ‘LLB, 80 Calc. 726. 
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` Before Mr. Fustice Harington and Mr. Justice Gerdt. 


BHAWANI KOER 
"- v. à ` 
JIRSHAD ALI KHAN AND OTHERS.” 


Revenve Sale Law (Act XI of 1859), section 5—‘ Current year '—' Estate 
under attachment’—Appointmert of common manager—Ssotion 14— 
Notice to co-sharers. 


P4 a 
' 


. The words ‘current year’ in section 5 of the Revenue Sale Law mean the 
official year (1st April to 31st of March) and not the calendar year (January to 
December.) ' 

An estate for which‘a common manager has been appointed by the District 
Judge under the provisions of the Bengal Tenancy Act is not an ‘estate under 
attachment’ within the meaning of Act XI of 1859. 

The Collector is not by the Act bound to give notice to the co-sharers 
under section 14 of the declaration that the whole estate would be sold if they 
did not pay up the arrear due from the defaulting share, All that is necessary 

' under the Act is that the declaration should be made. Tt need not be notifled. 


Appeal by the Auction purchasers and others. 
Suit to have a revenue-sale set aside. 
The facts and arguments appear from the judgment. 


Mr. O' Kinealy, Dr. Rash Behari Ghose and Babus Umakali 
Mukerji, Kulwant Sahay and Bishun  Pershad for the Appellants. 


Mr. Pugh, Babus Lahnohan Doss, Atul Chandra Dutt, 
Moulvie Mustafa Khan, Babus Lachmt Narayan Singh and 
Baldeo Narayan Singh for the Respondents. 


The judgment of the Court wasydelivered by 


Harington J.—These four appeals arise out of four suits 

which were brought by various parties having interests in an 
` estate know as Tarwan to have the sale of the mehal, which had 
been sold for arrears of revenye under the provisions of Act XI 
of 1859, set aside. The learned Subordinate. Judge of Gaya has 
set aside the sale on various grounds which he has expressed in 
his fmdings on the issues which he laid down for trial. He has 
found that there were irregularities in publishing and conducting 
the sale and that by redson of these irregularities the plaintiffs 
sustaingd substantial loss and injury. He has found that it was 


necessary that nótice under section 5 of Act XI of 1859 should . 


be issued, and that such notice was” neither issued nor served. 
He has found that there was irregularity in issuing and in serving 


* Appeals from Original Decrees Nos. 10, 19, 20'and 21 of 1904 against 
the decision of Babu'Upendra Nath Bose, Subordinate Judge, Gaya, dated the 
18th September 1908. E 2M B p 
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Givin. ^ the notice under section 7 of the Act, and that that affected the 
1907. revenue sale in question. He has found that it was necessary to 
— 


issue notice to the co-sharers in the mehal Tarwan under section 
I4 of the Act and that no such notice was issued or sefved. He 
PIS has also found that there was defect in the sale proclamation 
Harington, J. process under section 6 of the Act, and that there was irregularity 

m in the service thereof. He has further gone on to find "another 
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irregularity with respect to section 14, but thatappears to be 
a repetition of the earlier issue relating to that section which he 
` has found in favour of the plaintiffs. 
E The estate in question was one for portions of which separate 
accounts had been opened. Some few years previous to the sale 
which gave rise to the present suit it had been sold for arrears 
of revehue and subsequently disputes arose between the old 
proprietors and the purchaser at the revenue sale, and the result 
of these disputes was that in January 1901 the District Judge 
appointed a common manager under the provisions of the Bengal 
Tenancy Act. Default was made in paying the September £is£ 
of the smali share of the mehal and, accordingly, on the 3rd 
January 1902 the z/ma/t share of this estate was put up for sale, 
but there were no bids,at any rate up to the extent of the 
revenue in arrears.” Whereupon the Collector acting under the 
provisions of section 14 of the Revenue Sale Law stopped the 
sale and declared that the entire mehal would be put up to sale 
if the co-sharers did not purchase the share in arrear by paying 
- the whole arrear due to the Government from such share within 
10 days. No such:purchase was made within 1o days after that 
declaration with the result that under the provisions of sectíon 14 
the entire mehal was put up for sale on the 27th of March and 
was sold for the sum of Rs. 5,100. The plaintiffs alleged that 
this sum was grossly inadequate to the value of the estate, and 
they alleged, though their allegation is not admitted by the 
defendant, that the real value of the property was 3 lakhs of 
Rupees. They alleged that they have been much injured by the 
low price ‘at which the estate was sold, and they, accordingly, 
appealed to the Collector to set aside the sale on various grounds 
which appear in their grounds of appeal taken to that officer. 
The Collector declined to set aside the sale with the result that 
the four suits which have given rise to the present appeals were 
brought. 
Now taking the grounds in the order in which they appear 
„as issues in the judgment of the learned Subordinate Judge, we 
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come first*to the question which arises under section 5 of the Orvir, 
Revenue Sale Law. The learned Judge has found that it ]907. 
was necessary to issue a notice under that section. That section Bhawani Koer 
provides that*the notice specified shall be issued in cases in which v 


. i ; had Ali Khan. 
nier alia an estate is to be put up for sale for arrears of revenue Arshad AN Elian 


other than those of the current year or of the year immediately Haringtom J, 
preceding, and also if the estate to be put up for sale for arrears mn 
is under ‘attachment by order of any judicial authority or 
managed by the Collector in accordance with such order. The 
other two cases in which a notice under section z is necessary are 
irrélevant to the present case. It is contended that in this case 
the estate was put up for sale for arrears other than those of the 
current year or of the year immediately preceding. Now the 
question whether that was so or not depends on what meaning 
is to be given to the words "current year.” The sale of the 
whole estate was on March 27th. The és in respect of which it 
was sold ought to have been paid by the 28th of September in 
the preceding English year. But if instead of the English year 
the official year is taken then the arrears in respect of which the 
estate was sold comes within the official year, because it comes 
between the rst of April 1901 and the 31st March 1902, Now 
let us see what is meant by the word ‘year’ in the Revenue 
Sale Law. It is necessary to refer to section 3 which gives the 
Revenue Board power to fix the days of payment of the revenue, 
. Under that section the Board of Revenue may by notification 
fix the last. days of payment and the material portion of the 
section comes at the end of it which says that, the days so fixed 
-shall not be changed except by the said Board by notice and 
notification in the manner described to be issued " at least three 
months before the close of the official year preceding that in 
which the new date or new-+dates to take effect.” Then if 
reference be made to the rules of the Board as to the last days 
of payment, it is found that they differ.in various districts, for 
example, they are not the same in Bengal and Assam as they are 
in" the Orissa and Chittagong Divisions, or in the Hazaribagh or 
Ranchi districts and so on. But it would be seen that in every 
case the*order of the months in which the revenue is payable is 
the order of the official year and not the order of any calendarn 
year. The inference, we think, is irresistible from the provisions 
of the close of section 3 coupled with the orders that have bee 
made under that section by the Board of Revenue that the 
current year in the Révenue Sale Law is the official year within 
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OIviL. which, the different -Aists of the revenue have to be paid. If 
1907, then it be taken as the official year, the sale was not for arrears | 
es 


other.than those of current year or year immediately preceding. 
v. The ists in the district in which this estate lies hate to be paid, 
Irshad Ali Khan, 

3 f the first &s£ on the 7th June, the and Ais? on the 28th 
rms Je September, the third Ast on the 12th January and the 4th hist 
on the 28th March; and this £554 the kist for which the 
estate was brought for sale had to be paid by the 28th of 
September: The sale was in January and the arrears, therefore, 
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Was one which fell due in the current year or year imme- 
-diatély preceding. The result, therefore, is that as far as 
that point is concerned there was no need for notice under 
section 5. : , 
The next eum addressed to -us on behalf of the appellant 
was that the learned Judge was wrong in holding that this was 
not an estate under attachment. Now section 5 provides, as, 
we have observed, that estates under attachment cannot be sold 
for arrears of revenue without issue of a notice under that section. - 
It is argued that because there has been “a common manager: 
appointed by the District ‘Judge under the provisions of the 
Bengal Tenancy Act, that is in effect an attachment and brings 
the estate within the limits of section 5. The answer appears 
to be this, that those who drafted that section contemplated cases 
of estates being not only under attachment but under the manage- y 
- ment of some official or other and the provision expressly limits 
P the section to cases of estates under attachment by order of any 
judicial authority or estates which are managed by the Collector 
in accordance with such order. It appears to us that these words 
- of necessity exclude the case of an estate managed by a common 
manager appointed by judicial authority, because ifit had been 
intended to include estates under* that species of managemept 
' then the section would not be limited to estates managed by the 
Collector. -To hold that section 5 applied to estates managed ' by 
a common manager appointed by the District Judge would be in 
K effect to treat the section as if the words. "by the Collector” were 
> omitted from the section. It is impossible to read the section in 
that way” On the ground that cases of estates under “manage- 
ment are limited to management by the Coltector. under 
that section, it is impossible to say that management bya mana- 
ger appointed under the Bengal. Tenancy Act by the District 
= Judge is included in the section. For that reason we think that 
.the grounds on which it is urged by the respondents that the 
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notice ‘under section § is necessary both fail; and that no such 
notice is necessary under the Act. 

The, learned counsel who appeared for the respondent went 
further and said that the sale was illegal under the provisions of 
section 17 of the Revenue Sale Law, because by that section no 
estate held under attachment by the revenue authorities otherwise 
than by order of a judicial authority shall be liable to sale for 
arrears accruing whilst it is so held under attachment ; and no 
'estate held under attachment or managed by a revenue officer in 
pursuance of an order of a judicial authority, shall be liable to sale 
for the recovery of arrears of revenue accruing during the period 
‘of such attachment or management until after the end of the 
year in which such arrears accrued. The same answer is appli- 
cable to that argument as to the argument founded on 


'section 5, namely, that it in express terms limits the cases of 


estates under management to estates under management by a 
Revenue officer, and therefore management by a common manager 
under the Bengal Tenancy Act does not fall within the: section. 
Moreover, it is tolerably clear in our opinion what the object of 
‘the section was, that is to say, it wasto prevent property being 
sold for arrears of revenue while in the hands of the revenue 
authorities for arrears which had accrued due while it was in 
their hands. We think it-does not apply to the present case and 
that the sale cannot be said to be illegal under section 17. 

The next point taken is that the notices under section 7 
were necessary and that these notices not having been published, 
persons who were entitled to receive rents from raiyats were 
ignorant of the fact that the estate was put up for sale and there- 
fore the sale must be set aside. Now there is a great current of 
authorities beginning with the case of Gobind Chundra v. Sheraj- 
unmssa (1) down to that of Sheorutten v. Net Loll (2), showing 
that the non-publication of the notice which is directed to be 
issued to the raiyats under section 7 forbidding them to pay rent 
‘to the defaulting. share-holder or proprietor does not affect the 
legality of the sale as between the auction purchaser and the 
proprietors. The object of that section does not appear to be to 
give to£he proprietors notice of the fact that the estqte was to 
be put up to sale, but itis to prevent the raiyats and under- 
tenants from paying rent to the defaulter. We think that the non- 


publication of notice under that section does not affect the case, 


(1) (1883) 18 C, L. R, 1. (2) (1802) I. L. R. 80 Calc, 1, 
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With respect.to the notice under the other section *we are 
precluded from going into the evidence as to whether the hotices, 
when issued, were or were not duly served- and posted, because 
under the provisions of section 8 of Act VII of 186&the grant of 
certificate, which in this case has been granted, is conclusive 
evidence of the due service and publication of such notice. We 
are, therefore, unable to enter into the investigation of the 
evidence as to whether notices were duly served or posted 
provided that they were issued: . 

The next question.which was raised was under section 14. 
The learned Subordinate Judge held that it was necessary under 
that section to give notice to the co-sharers of the declaration 
which has to be made calling on them to buy up the shares 
within the period of 10 days, or in the alternative the whole 
estate will be brought to sale. Now the section 14 does not 
direct the publication of a notice. Section-14 enacts that if the 
offer for the share is not equal to the amount of arrear due 
thereupori, the Collector shall stop the sale and shall declare that 
the entire estate will be put up for sale unless the recorded 
sharer or sharers purchased it within 10 days the share in arrear 
by paying to Government the whole arrear due from such share ; 
and then it goeson to enact that if no such purchase is made. 
within 10 days the entire estate shall. be’ sold after notification 
for such period and publication in such manner as is prescribed 
in section 6 ofthe Act. Now section 14 does not direct any 
notification of the declaration which is to be made. The learned 
Subordinate Judge relies on the decision in Gossatn Chutturbhoos 


.v. Xohri Mul (1) where one of the learned Judges founded his 


judgment on a duty which he considered was cast on the Collec- 
tor of giving such notice in accordance with a circular which had 
been issued by the Board of Revenue. But that circular has been 
withdrawn on the ground that it went beyond the provisions of 
the section, and it was not in force when the present suit was 
decided. The result, therefore, is that even the foundation of the 
judgment in XXI Calcutta which is relied on by the learned Judge 
in the lower Court has been cut away and, in our opinion, there was 
no need at all to. issue this notice, because the Act does riot 
prescribe that such notice be issued. The learned counsel who 

appeared for the respondents argued that as a matter of principle 
the Collector was bound to issue such notice on the ground that 


(1) (1894) T, L R. 21 Calc, 844. 
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academic interest, because it has not been proved as a matter of 


fact, or at least our attention has not been drawn to evidence that 


it was established that the villages excluded did form part of 
the ijmait share of the mehal in question. The only evidence, 
as we have seen, as to what villages were the villages belonging 
to the mali share which are not included in the sale notification, 
is that to be found at page 470 of the paper-book, where it is 
shown that certain villages are stated in the Collectorate as 
portions of mehal Tarwan, but it is not shown on that document 
that they were portions of the smal shares of the mehal 
Tarwan, and it is quite possible, as the case stands before us, that 
those might be separate villages which do not now form portions 
of the smali share. Bearing in mind that the onus lay on the 
plaintiffs to prove that the sale-notification was inaccurate, we can- 
not say that they have been successful until they have shown that 
those villages were not only villages belonging to the mehal but 
villages belonging to the sjma/i mehal put up to sale. But 
assuming in favour of the respondents that the sale notification 
was in this respect inaccurate, in our opinion that does not carry 
them home, because they have got to show not only that the 
sale was made contrary tothe provisions of the Act, but that they 
suffered substantial injury by reason of that irregularity. In 
this case they have sought to show that they suffered substantial 
injury by the evidence of one Gokhul Lal. Gokhul has given 
evidence to show that his master wished to buy the village called 
Golha Pathra, that that village was omitted from tbe list of 
villages in the sale notification and that, therefore, his master did 
not bid for the share, with the result that the whole estate was 
subseguently put up for auction and was bought to the damage 
of the plaintiffs. Now if that were established as true we should 
say that the plaintiffs had suffered, because if Gokhul's master 
had purchased the sali share the" whole mehal should not have 
been put up for sale» But is the evidence to be relied upon? 
It is a question of fact and one should hesitate before differing 
from the learned Judge in the Court below on a question of fact, 
because he had the witnesses before him. But in his judgment 
he does not appear to consider the evidence of Gokhul at all and 
we are in the dark as to what opinion-he had formed as to the 
trustworthiness of that witness. He has not discussed his 
evidence. Indeed, he has not even mentioned this witness's 
name. The result is that we have to examine this witness's 
evidence without any of the advantages which are usually 
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derived ¿for consideration of the opinion of the Judge of the CIVIL, 
Court of first instance. The first thing to be observed is that 1907. 
evidence like that of Gokhul is very easy to fabricate. It is 
significant that the master who sent him, presumably a man of 
position and respectability, has not been called to give evidence. m 
Then Gokhul himself refers to the village which he says his Haring ton, J. 
‘master wished to buy as the village of Golha Pathra. If = 
/ reference be made to the list of villages given as belonging 
, to the list of mehal Tarwan from the Collectorate, Golha is 
set down as one and Pathra is another. That circumstance 
looks as if Gokhul did not know very much about what the villages 
ofthe mehal were. Then he says his master owns 4 or 5 mouzahs 
adjoining Golha.and therefore he wanted to purchase Golha. 
But he says that wher he found that it was not in the list of 
villages he abstained from bidding for that share. It strikes one 
as a curious circumstance that though his master was willing to 
pay 4 or 5 thousand Rupees for the z;a£ share in the village, 
he did not come forward when the whole estate was put up for 
sale and when he might have got not only the whole village but n 
the whole estate for very little more than Rs. 5,0005. When the 
entire mehal was put up for sale, had he come forward to bid at 
that sale it would have been strong evidence that the story was 
an honest one. At present it is not explained how it was that 
when, he wished to buy the village adjoining the mouzab he 
owned and he was willing to bid for the smali share in it 
he was not willing to bid for the whole village, notwithstanding 
that the whole of the mouzah went for the sum of Rs. 5,100. 
For these reasons we do not think that the evidence of Gokhul 
is to be relied upon ; and if the evidence of Gokhul is rejected 
then there is no evidence that the omission of any village from E 
the sale notification had caused any damage to the plaintiffs. 
But as we have observed, the matter is one more or less of 
` academic interest, because it has not been satisfactorily proved 
on he evidence which has been placed before us that those 
villages which had been excluded from the list are portions of 
the smali share of the mehal.- These ‘are all the substantial 
points placed before us. 2 
' We may observe that it was contended i in the course of the 
‘argument by the learned counsel for the respondents that the 
‘sale was for the J anuary &rs¢ and it was illegal on that ground. 
We have referred to page 55 of the paper-book and it is clear to 
us ‘that_this is an error and that the sale was for the September 
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UTER. kist and not for the January 4s and the result is that we think 
1907. that the grounds on which the learned Subordinate Judge set 
zao aside the sale of this mouzah cannot be supported. 


Bhawani Kocr 4 
t. The result is, therefore, that the appeal must be allowed with 
Irshad Ali Khan. . 


xin costs and the judgment and decree of the lower Court must be 
Harington, J. - set aside, 


N. K. B. ! ' Appeal allowed. ` 


gs Before Arr. Fustice Mookerjee and Mr. Fustice Holmwood. 
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January, 4, 7, 10. 
— Civil Procedure Cude (Act XIV of 1882), Secs. 235, 248—Addition of parties— 


Party appellant—Tost—Guardian ad litem—Appointment, how long 
, oontinues—Court of Wards Act (IX of 1879 B. O.), Seos. 5, 35, 51— 
Property not taken charge of — Court of Wards — Guardian. 


When a person applies to be “added as a party appellant, the test- is 
whether he can urge any of the grounds upon which the validity of the original 
Court's order is called iu question. If he cannot, he ought not to be added as 
an appellant. 

Where a person is named as the guardian ad lifem iu an application for 
execution and notice under seotion 248 of the Civil Procedure Code, is issued 
upon him as such guardian, it must be presumed that he has been appointed 
guardian by implication by the Court; his appointment subsists so long as the 
lis ig pending and until it is formally revoked by the "Court. 

When the manager under the Court of Wards hag not taken possession of 
& certain property, the Court is not in charge of such property and cannot deal 
with it and in a litigation with respect to such property, the manager of the 

ý Court of Wards need not necessarily be made the guardian or next friend of the 
‘ward. 
Appeal by the Judgment-debtor. 
Application to set aside a sale. 
u The facts and arguments appear from the judgment. 


In Appeal No. 556. 
Dr. Rash Behary Ghose and Babus Dwarka Nath Chakra- 


varty and Tarak Chandra Chakravarti for the Appellant. 
Mr.S. P. Sinha and Babu Karunamoy,Bose forthe Respondent. 


In Rule No. 3406. : : 
Mr. Norton and Babu Ram Charan Mitra for the Peti- 
aD 2 


tioner. 


4 
* Appeal from Original Order No. 556 of 1904 against the decision of 
z G. K. Banerji Esq., Deputy Commissioner of Hazaribagh, dated the [5th Decem- 
ber 1904 sud Rule nisi No. 3406 of 1906 obtmined by the Court of Wards in the 
said Appeal. N NE 
LI 
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Babus Dwarka Nath Chakravarti, Tarak Chandra Chakra- VITIS 
varti and Karunamoy Bose for the Opposite Parties. 1907. 
«C. A. V. _ 
The judgment of the Court was delivered by aT 


Mookerjee J.—This is an appeal on behalf of the judg- Gosta Behari Kundu. 
ment-debtor against an order of the Deputy Commissioner of 

> Hazaribagh, refusing to entertain an application to set aside an 
‘execution sale, and the Rule connected with it is one obtained by 
the Court of Wards on behalf of Raja Saroda Narain Singh, who 

i f has been adjudged a lunatic, calling upon the appellant and the 
/ respondent in the appeal to show cause why the petitioner 


should not be added as a party appellant to the appeal. The 


x pm 10. 


circumstances under which the appeal has been preferred and 
the Rule obtained are briefly as follows. On the 18th March, 
1886, Tekait, Ram Chandra Singh of Pathroul ‘mortgaged his 
estate, Gadi Ganday to the respondent, Gosta Behary Kundu. 
Subsequently, on the 21st July, 1888, the Tekait executed a 
second mortgage of the same property in favour of certain persons 
called the Dey Babus of Barasat, and on the 27th July, 1895, he * 
executed a third mortgage of the same property in favour of Raja 
Sarada Narain Singh, who is the petitioner in the Rule. On the 
3oth March, 1899, the first mortgagee sued to enforce his 
security, and he joined as party defendants to his suit the son of 
the mortgagor who had meanwhile died, as well as the two 
puisne incumbrancers. On the 18th December, 1900, the first 
mortgagee obtained a decree in his suit, against which an appeal 
was preferred, but subsequently .withdrawn on the 11th June, 
1903. The decree was then made absolute on the 19th Decem- 
ber, 1903. On the 14th January, 1904, the first mortgagee, 
decree-holder applied for execution. Inthe application it was 
stated that Brij Behari Singh, the judgment-debtor, was dead, 
and it was prayed, that a notice under Sec. 248, Civil Procedure 
Code might be served upon his four infant sons, through their 
mother and guardian, Tekaitni Narain Kumari, and now re- 
presented by the manager “of the Court of Wards in charge of 
the Pathroul estate. Notice was issued upon the mother as 
guardian of the minors, but it does not appear, whether it was 
attempted to be served upon her. It was apparently taken to 
the manager of the Court of Wards, who declined to accept 
service, and the notice was returned unserved. It may be 
observed that the Court of-Wards had taken charge of the 


estate of the eldest minor only, and the manager could not in. 
é 
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Orvir. any sense be regarded as guardian of the other mincts. The 
1907. decree-holder, however, when the notice was returned unserved, 
—__ : ` 

Krishna Pershaq id not take any further steps, and the execution case yas struck 
Singh off on the 19th-February, 1904. On the 19th March, he again 


Gosta Behari Kundu, applied for execution, and the infants were again described in the, 
same manner as in the first application. The notice, however, was 
on this occasion taken out in the name of the manager of thej ; 
Court of Wards who accepted service ; and filed a petition of | 
objection in which he urged, among other grounds, that ROM 
tion could not proceed, as he had not been appointed guardian y 
ad litem of theinfants. But the Court had no opportunity to deal X 
with this objection, because the decree-holder did not take any 
further steps, and the execution proceeding was struck off on the 
6th August, 1904. On the 17th August, 1904, the decree-holder 
presented a third application for execution. No notice was 
served either upén the infants or their mother, or upon the 
manager of the Court of Wards ; butthe property was put up to 
auction on the 3rd October, 1904, and as no bidders were present, 
the mortgaged property was purchased by the decree-holder for 
Rs. 72,800. On the roth November, 1904, the mother of the minors, * 
on behalf of her eldest son, applied to have the sale set aside 
under sections 244 and 311 of the Code of Civil Procedure. The 
validity of the sale was challenged upon various grounds of fáct 

. and law, and it was alleged, that property worth at least four lacs 
of rupees, had been sold for a comparatively small price. This 
application was rejected by the Deputy Commissioner of Hazari- 
bagh on the sth December, 1904, on the ground that it was not 
competent to the mother to apply on behalf of her infant son, 
inasmuch as the Board of Revenue had taken charge of the 
properties of the minors. The minor, through his mother, has, 
appealed to this Court against.the order of dismissal of the 
application, and its propriety is challenged on the ground that 
the mother was competent to act as guardian ad litem of her 

7 infant son. During the pendency of this appeal, the «hird 

mortgagee, who was a party to the decree in execution of whiçh 
the mortgaged property has been sold, Was adjudged a lunatic 
on the 23rd November, 1905, by the Judicial Commisgoner of 
Hazaribagh, and that order was confirmed on appeal by this 
Court on the 27th April, 1906. On the 15th November, 1906, 
` the Rule was obtained on his behalf calling upon the appellant 
judgment-debtor and the respondent, first mortgagee decree-holder, 
to showcause, why he should not be allowed to .be made a party - 


AMooketjee, J. 
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appellant to the appeal and thus he afforded an opportunity of 
contesting the validity of the order by which the sale has been 
confirmed. On the roth December 1906, a Division Bench of 
this Court directed that the appeal and the Rule should be heard 
at the same time. i : 

As regards the Rule, we are clearly of opinion that it must 
be discharged, the second mortgagee, though a party to the 
decree, and interested in the property comprised in that decree, 
did not apply to the Court below to set aside the sale. He may 
have been affected by the order for confirmation of the sale, 
in the sense that the order confirms a-sale of property which, 
it was his interest, should fetch the highest possible price. At 
the same time, it is manifest, that the ground upon which the 
application to set aside the sale has been rejected, does not touch 
him at all. In order to determine, whether he ought to be 
allowed to join as an appellant in the appeal, the test to be 
applied is, whether, if so added, he could urge any of the grounds 
upon which the validity of the order of the Court below is called 
in question. An examination of the grounds, taken in the 
memorandum of appeal, presented on behalf of the minor, shows 
conclusively, that not one of them can be appropriately urged by 
the-petitioner. It is conceivable, that if the application to set 
aside the sale had been disposed of on the merits by the Court 
below, the applicant might have been fittingly made a party to 
an appeal presented by the judgment-debtor, in which the 
propriety of the proceedings leading up to the sale was put in 
controversy. But, where, as in this instance, the application to set 
aside the sale has been refused upon a preliminary ground, which 
does not affect the petitioner, and the appeal relates exclusively 
to such preliminary ground, the petitioner cannot be allowed to 
join as an appellant in. the appeal. His application, therefore, 
must be refused. xat 

As regards the appeal itself, we are of opinion that the order 
of the Court below cannot be supported. Its validity was attacked 
by the learned vakil for the appellant upontwo grounds, namely, 
first, that the mother had been in substance appointed a guardian 
ad litem in the first execution proceeding, and she was entitled to 
act till she was removed by an order of Court, and secondly, that 
the manager of the Court of Wards -had taken charge of the 
Pathroul estate alone, and not of Gadi Gade, the property 
directed to be sold by the decree, and was, consequently, not by 
operation of law entitled as of right, to act as guardian ad litem 

a 
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OIvIn, in these proceedings. In our opinion, these contentions hre well 
1907. founded, and must prevail. li 
Krishna Porsbad In support of the first ground, it was argued, that salthough 
^ Singh no final order had been recorded in the-first execution proceeding, 
cT. T s é . . 
Gosta Behari Kundu, appointing the mother as guardian ad litem, she must be taken to 
Mookorjee, J, have been substantially appointed as such, because, she was 


— hamed as guardian in the application for execution, and the 
notice issued by the Court-under sec. 248, Civil Procedure Code, 
was also addressed to her. This contention.receives considerable 
support from the decision of a Full Bench of this Court in 

2 Suresh Chunder Wum Chowdhry v. Yugut Chunder Deb (1), and 
i from the decisions of the Judicial Committee in Har Saran v. 
Bhubaneswari (2), and Bibi Walian v. Banke Behari.(a). 

Reference, however, was made on behalf of the respondent to 

Ar. the cases of Bhura Maly. Har Kishan Das (4) and Hanuman - 

Prasad v. Muhammad Jshag (5). These cases appear to be clearly 

. distinguishable. In the first case, the notice issued upon the 
proposed guardian merely called upon him to state, whether 

he was willing to act, as the guardian ad litem of the minor; 

he did not enter appearance, nor was any order recorded 

for his appointment as guardian ad Aem. It was, therefore, 
“impossible to. hold that he had been by implication appointed 
guardian, or that the only defect in the proceeding was the 
omission to record a formal order of appointment. In the second 

case, there was no order for the appointment of áby guardian 

ad litem ; the infant was originally not a party to the suit, and 

the defendant at whose instance he was brought on the record, 
could not be supposed to have been constructively appoiñted 
guardian ad litem, as he had an interest adverse to that of the 
minor. Under these circumstances, it was held that the pririciple 

laid down by the Judicial Comtnittee in the two cases to which 
reference has been made, could not possibly have any application. 

In the case before us, the respondent made the appliagtion for 

Ty execution upon the assumption, that the mother of the infartt was 
the proper person to represent him, and upon this footing, got a 
notice issued upon her, under the provisions of section 248, Civil 

7 Procedure Code. He cannot now be heard to contendethat the 
es mother was hot the guardian ad Jitem. If, therefore, the mother. 


PE (1) (1886) I. L. R. 14 Calc. 204. 
(3) (1888) LR. 16 I, A, 195 ; I. L. R, 16 Calc. 40. 
(3) (1908) L. R. 80 I. A. 182 ; I. L. R. 30 Cale. 1021. 
(4) (1902) I. L. R. 24 all 383. - à 
(5) (1905) LL, R, 28 All 187. : 
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was the guardian ad litem of the infant in the first execution OIM, 

. proceeding, as we think she was, she would be entitled to act as 1907. 
such, through the whole course of the execution proceedings till Exihüa Pordiad 
her appoihtment was revoked, for, as was pointed out in the cases Singh 


of wala Dei v. Pirbhu (1), and Venkata v. Alakarajamba (2), when Gosta Behari Kundu, 
a guardian ad litem has once been appointed his appointment enures 
for the whole of the ds, in the course of which it is made, unless 

"and until it is revoked by.the Court. We must, consequently, hold ' 
that' it was competent to the mother to present an application on 

-behalf of her infant son to set aside the execution sale. 

` As regards the second ground upon which the order of the 
Court below is assailed, it is argued that the manager. of the 
Court of Wards had not taken charge ofthe estate directed to 
. be sold by the decree, and was, therefore, not entitled as a matter 
of right to act as guardian ad litem in the present proceedings. 
This contention is clearly well-founded. The manager has been 
examined as a witness in the case, and he stated that although 
orders had been issued on the 22nd December, 1903, that the 
person and property of the infant should be taken charge of by 
the Court of Wards, he did not take charge of Gadi Gande. He 
further explained that he did not do so, because the property was 
heavily incumbered, and could not, in his opinion, be saved. It 
"is a matter for surprise, that when the Court of Wards has 
decided to take charge of the estate of an infant, they should 
leave out that very portion of the property which requires and 
“justifies the intervention: of the Court of Wards. It is also- clear 
from the evidence, that the manager made no effort to save the 
property from sale or to have the sale set aside, because in his 
opinion, the result would not in any way benefit the infant, as 
the sale proceeds of the property would be exhausted in satisfying 
the claims of the secured creditors. "We are surprised, that 
` when the.Court of Wards has*undertaken the charge of an estate 
of an infant, it should be imagined, that it is no part of the 
duty, of the manager to see that the just claims of the creditors 
are satisfied as far as possible. We should have thought, this 
would be the obvious duty of the Court under section 14 of the 
Court of Wards Act, which authorises the manager to do all thing 
requisite for the proper care and management of the property of 

which charge has been taken precisely in the same manner as the + 
= proprietor himself would do, and we feel no doubt, that the 
Court of Wards ought to make at least the same effort as an 


(1) (1891) I. L.R. 14 All, 86, (2) (1898) I. L. R. 22 Mad. 187, 
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honest proprietor would do to pay his first debts. Be that as it 
may, however, it is quite clear that the property which is the 
subject matter ofthis litigation was left alone by the manager of 
the Court of Wards. It follows, consequently, from section 35 of 
the, Court of Wards Act (IX of 1879 B. C), that the Court was 


“not in charge of the property, because possession had not been 


taken of it. It could not, therefore, deal with the property under ' 
section 5 of the Act, which authorises the Court to deal only with '' 
property of which it has taken charge. It follows, accordingly, 
that section 51 which provides that the manager shall be the 
next friend or guardian in suits by or against the ward, has no 
application to the case. We must hold, consequently, that’ thé 
manager of the Court of Wards who had taken charge of the 
Pathroul estate only was not entitled as a matter of right to act 
as guardian ad litem of the infant in a litigation relating to 
another. property ef which he had not taken possession and of 
which he was not in-charge. We may further add that when an 
application had been presented to the Deputy Commissioner in 
which allegations of serious injury to an infant litigant were made, 
it ought not to have been summarily rejected upon a purely 
technical ground. Even ifthere was any reason to suppose that 
the mother was not competent to make the application on behalf 
of the infant, notice might have been served upon the manager, 
who was alleged to be the proper person, to present the ,appli- 
cation, and the Court might have ascertained whether he was not’ 
prepared to prosecute the application. Jf the facts alleged in the 
application are well founded, there*cannot be the slightest doubt 


"that the course adopted by the Deputy Commissioner has 


resulted in serious injury to the infant. 
The result, therefore, is that this appeal must be allowed and 


~ the order of the Court below discharged. The case will be remitted 


to the Deputy Commissioner in order that he may deal with the 
application on the merits. The appellant is entitled to his costs 
in this Court. We assess the hearing-fee at ten gold mohurs® The 


"Rule will stand discharged with costs to the decree-holder and ` 


judgment-debtor, opposite party. We asgess the hearing-fee at two . 
gold mohurs for each of them. We may add that the factethat the 
Rule is discharged | will not prevent the petitioner from applying to 
the Court below to be made a party to the proceedings. 


N. É. B. ~ Appeal allowed ; Rule discharged. 


"e ———— 


Vor. V.] HIGH OOURT. 


B(fore Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
MOHESHUR DUTT AND OTHERS 
s E v. 
1 . KISHUN SINGH AND oTHERS.* 


Joint family— Morigage by Karta, not for immoral purposes—Debt binding 
on 80n— Limitation — Limitation Act (XV of 1877) Sch. IT, Arts. 116, 132. 


Where the karta of a joint Hindu Mitakshara family executes a mortgage 


`> for money borrowed for the necessary expenses of the family, the mortgage is 


binding as against the other members of the family, as well as against the mort- 
gagor, if they fail to prove that the debt was contracted for immoral purposes. 
The suit ns against the other members of the family is also governed by 
Art. 182 of the second schedule of the Limitation Act. 
The case of Z«chman Dass v. Giridhur Chowdhry (1) was over-ruled by 
implication by the Judicial Committee in BAhagbut Pershad v. Girja Koer (2). 
Surja Prasad v. Golab Chand (8) not followed, as it dogs not follow the 


principles laid down by the Privy Council. - 
Appeal by the Plaintiffs. En 
Suit to enforce a mortgage debt. 


The-facts and arguments appear from the judgment. 


Babus Umakali Mukherji, Makhan Lal and Moulvie Shamsul 
Huda for the Appellants. 


Babu Chandrasekhar Pershad Singh for the Respondents. 
The following judgment was delivered by 


Brett J .—The present appeal arises out of a suit brought 
by the plaintiff to recover a certain sum of money due on a 
mortgage-bond. The bond was executed by defendant No. 1, 
as karta of the joint family governed by the Mitakshara law 
and it is stated in the plaint that the money borrowed under 
the bond was taken for the necessary expenses of the family. 
In the suit which the plaintiffs have instituted on the bond, the 
other defendants, who are gons of defendant No. 1, have been 
made parties - as required-by Sec. 85 of the Transfer of Property 
Act. * > 

In the Court of first instance the defendants failed to put 
in any appearance and the suit was disposed of on the pleadings 
and on the evidence adduced_by the plaintiff. It was found that 


1 


* Appeal from Appellate Decree No. 30 of 1905 against the decision of 
H. Holmwood Esq. District Judge of Patna, dated the 24th September 1904, 
modifying that of Babu Aswini Kumar Guha, Subordinate Judge, dated the 2nd 
une 1904. 


(1) (1880) . 5 Cale. 855,* 


LLB 
(2) (1888) L. R. 15 I. A: 99; I. L. R. 18 Cale, 717. 
(8) (1900) I. L. RB. p7 Calo, 762 
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‘the bond was duly executed for consideration by defendant No. 1, 


as &aría of the family, It was also found that defendants Nos. 2 
to 4, the sons, had failed to support the ‘case set up in their 
written statement that the money was borrowed for immoral 
purposes. The Subordinate Judge, therefore, gave the plaintiff 
the usual mortgage-decree against all the defendants. i 
There was an appeal to the District Judge and he has set : 
aside the judgment and decree of the Subordinate Judge holding / 
that the suit was barred by limitation. The suit was in fact \ 
instituted more than six years after the due date under the bond | 


and the District Judge has held on the authority of the case of ` 


Surja Prasad v. Golab Chand (1) read with the Full Bench Case 
of Luckmun Dass v. Giridhur Chowdhry (2) that the plaintiffs, 
could not enforce the mortgage-bond against the defendants . 
Nos. 2 to 4 but could only proceed against them for breach of 
the contract entered into by their father, and that any suit 
brought against them was governed by the limitation provided 
by Art 116 of Sch. II of the Indian Limitation Act. He, there- 
fore, came to the conclusion that so far as defendants Nos. 2 to 4 
were concerned the suit was barred by limitation and he modi- 
fied the decree of the lower Court by allowing a decree against 
the share of defendant No. 1 alone and dismissed the suit as 
against the defendants Nos. 2 to 4. ; 

Against that decision of the District Judge, the plaintiffs 
have appealed to this Court and it has been contended in support 
of the appeal that the District Judge has erred in law in holding 


- that the limitation provided by article 116 of schedule II of the 


Indian Limitation Act applied on the ground that the plaintiff 
was not entitled under the law to enforce his mortgage against 
defendants Nos. 2 to 4. It has been argued that the proper 
limitation for the suit was that provided by article 132 of sche- 
dule II of the Indian Limitation Act and that the plaintiff was 
entitled under the law to enforce his mortgage against defendants 
Nos. 2 to 4 as well as against their father as they had fafled to 
prove that the money in respect of which the mortgage-bond 
was executed was borrowed for immoral purposes. 

It has been-contended in support of the appeal that the 
law as laid down by a Full Bench of this Court in the case of 
Lachmun Dass v. Giridhur Chowdhry (2) is not now the law 
and that. the decision, on which the learned District Judge relies, 


+ 
e 


(1) (1900) I. L. R. 27 Cale. 762. + (2) (1880) I. L. B. 5 Cale. 855 
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in the aase of Surja Prasad v. Golab Chand (1) is not in ‘accord- 
ance.with the law as laid down by the Privy Council .in later 
decisión It is contended, and. we think correctly, that under 
the law'as itis to be understood from the later decisions of the 
Privy Council, where a debt has been incurred by karta of a 
family governed by the Mitakshara law for the purposes of the 
family, and the property of the family has been alienated to 
defray that debt, the sons cannot set up their rights against the 
purchaser unless they are able to prove that the money in respect 
of which the alienation was made was borrowed by the father 
for immoral purposes. The cases to which we refer are those 
; of Nanomi Babuasin v. Modun Mohun (2) and Bhagbut Pershad v. 
Girja Koer (3). Inthe latter case it is distinctly laid down by 
their Lordships of the Privy Council, that "where sons claim 
against a purchaser of an ancestral estate under an execution 
against their father upon a debt contracted by"him, it is necessary 
for the sons to prove that the debt was contracted for an immoral 
_ purpose, and it is not necessary for the Creditors to show that 
there was a proper enquiry or to prove that money was borrowed 
in a case of necessity”. We think that the principle laid down 
in these decisions of the Privy Councilas applicable to cases of 
complete alienation must be held equally to apply to cases of 
partial alienations such as mortgages. We are of opinion under 
these circumstances that, as in the present case, the defendants 
Nos. 2 to 4 failed to prove that the debt was contracted for 
immoral purposes, the District Judge erred in law in holding that 
the plaintiffs were not entitled to enforce the mortgage-bond 
against them as well as against their father. 

It has been urged on the other side that the sons would only 
be bound by the mortgage-bond provided it were proved that 
the debts for which the lqah under that bond was taken were 
antecedent debts and it, is argued that the decisions of this 
Court, in the cases reported in Luchmun Dass v. Giridhur 
Chowdhry (4), Kkahlul Rahman v. Gobind Pershad (5) and Surja 
Prasad v. Golab Chand (1) support this contention. It is also 
argued that the same view has been taken by a Full Bench of 
the Matras High Court in the case of Venkataramanaya Pantulu 
v. Venkataramana Doss Pantuli (6). 

(1) (1900) I. L R. 27 Calc. 762. 
' (2) (1885) L. R. 18 I. A. 1 ; LL. R. 18 Calo. 21. 
(8) (1888) L. B. 15 I. A. 99; I. B. R. 16 Calc. 717. 


(4) (1880) I L. R. 5 Cale, 955. (5) (1892) T. L. R, 20 Calc. 328, 
: - 48) (1905) I, L. R 29 Mad, 200. 
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OIVIL." We are of opinion, however, that the Bs as laid down by 
1907. the Full Bench of this Court in the case’ reported in Luchmun 
Dass v. Giridhur Chowdhry (1) cannot be held to be any longer 
binding on us, in view of the later decisions of the Privy Council 
to which we have referred. It is true that the Madras High 
Bret, J, Court has taken the view that the mortgage-bond can only be 
enforced against the sons if it is proved that the debt under the 
' bond was incurred to pay off antecedent debts. But we do not 
think that this decision is binding on us in the face of what — 
appears to be the decision of the Privy Council ‘in the cases to. 
which we have referred and in which no distinction is made 
between debts incurred to pay off antecedent debts and those* ` 
incurred to meet present necessities. Nor do we think that we 
_are bound by the case reported in Surja Prasad v. Golab Chand (2) 
as that case does not appear ‘to us to follow the principles laid 
down by the. Privy Council. 
We hold, therefore, that the grounds taken on behalf of the | 
respondents are invalid. We are of opinion that the view of , 
law taken by the learned District Judge in first appeal cannot be 
supported and we hold that under the law the sons equally with 
their father are bound by the mortgage-bond executed by their 
father. We hold, therefore, that the limitation applicable to the 
case in respect of sons as well as in respect of the father was 
that provided by article 132 of schedule II of the Limitation Act 
and that, therefore, the suit was within time. 
We, accordingly, set aside the judgment and decree of the 
District Judge and restore the judgment and decree of the ~ 
Subordinate Judge with costs. , 


N. K. B. f Appeal allowed. 


& — 
Moħeshur Dutt 

t. $ 
Kishun Singh. 


(1) (1880) I. L. R. 5 Calc. 856: (2) (1900) I. L. R. 27 Cale. 762. 
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CIVIL RULE. 


= ' 


Befofs Mr. Fùstice Mookeryee and Mr. Fustice Holmwood. 
2 AMIR ALI 


v 


MITHU SAHU anp oruers.* 


į Ciil Procedure Code (Aot XIV of 1838), Seo. 350— Imprisonment, simple or 
vigorous— Order, subsequent, deolaring it rigorous, unauthorised, may be 
discharged under Sec, 622, Civil Procedure Code. 


^ 


Imprisonment under section 359 of the Civil Procedure Code may be either 
simple or rigorous. The order must specify the character of the imprisonment ; 
if it omits to do 80,.the imprisonment must be taken to be simple. 

A judge, after having made an order for imprisonment under section 859 of 
the Civil Procedure Code cannot subsequently by a separate order declare it to 
be one for rigorous imprisonment If he does 80, his order is not authorised by any 
provisions of the Civil Procedure Code and may beelischarged by the High 
Court in the exercise of its revisional jurisdiction. 

Government v. Radhoo Churn Ash (1) followed. 


Rule obtained by the Judgment-debtor. 


Proceeding for imprisonment under section 359 of Civil 
Procedure Code. 


The material facts will appear from the judgment. 

Maulavi Mahomed Mustafa Khan and Babu Hari Bhusan 
Mukerjee for the Petitioner. 

Babu Jogesh Chunder Dey for the Opposite party. 


The judgment of the Court was delivered by 


Mookerjee J.—On the 16th December 1905, the present 
petitioner applied to the District Judge of Gaya to be adjudged an 
insolvent. His application was refused on. the I7th February 
1906 and as he had been guilty of wilfully making false statements 
respecting the property belonging to him and had committed 
other acts of bad faith regarding the matter of the application, 


-he ‘was sentenced under section 359 of the Civil Procedure Code 


to six months! imprisonment. Neither the order nor the warrant, _ 


however, specified the nature of the imprisonment. The 
Superintendent of the Gaya Jail consequently wrote to the 
District Judge on the 22nd February enquiring whether the 
sentence was simple or rigorous. On the 23rd February, without 
* Civil Rule No 825 of (907 against the order of C. W. E. Pittar, Esq; 
District Judge, Gaya, dated the 23rd" February, 1906. 
e (1) (1872) 18 W. R. Cr. 3, 
» 
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Civi. any notice to the petitioner, the District Judge recorded an order 
1907. in the order-sheet of the case that the imprisonment Would be 
Amite Ale rigorous "and the Superintendent was informed accordingly. On 


the rst March 1906, the petitioner preferred an appeal to this 

2 Court against the original order for imprisonmenť made on the 

Vookerjee, J. 17th February, and subsequently obtained an order for stay of 

the sentence pending the hearing of the appeal. The appeal 

was dismissed on the 26th November 1906. On the 18th March 
j 1907, at the instance of the petitioner, the present Rule wash 
issued upon the creditors to show cause why the order of the : 
. 23rd February 1906, by which the character of the sentence was 
determined by the District Judge should not be discharged as ` 
E made without jurisdiction. Appearance has now been entered 
by the creditors and it has been argued by their learned vakil 
that the Rule ought to be discharged on two grounds, namely, 
first that as the orgler was appealable under cl..(29) of section 588 
of the Code, it is not competent to this Court to interfere by way 
of revision under section 622 ; and secondly, that the application 
has been made with unreasonable delay. In our opinion, neither 
of these contentions is well-founded and the order of the Court 

below ought to be set aside. 

i As regards the first contention advancéd on behalf of the 
opposing creditors, we observe that clause (29) of section 588 
lays down that an appeal shall lie from orders under any of the 
provisions of the Code for the imprisonment of a person except 
when such imprisonment is in execution of a decree. The ` 
question, therefore, arises whether the order in question was made 
under any of the provisions of the Code. The learned vakil for 
the opposite party was invited by us to point out the particular 
provision of the Code under which the order of the 23rd February 
was made but he has failed to do so. No doubt the original order 

Bo 5 of imprisonment made on the "yth February was passed under 

section 359 of the Code. Imprisonment ordered under that 

section may be either simple or rigorous ; this is clear ftom the 

General Clauses Act (X of 1897) section 4, sub section (1) read 

with section 3, sub section (26), as there is nothing repugnant in 

the subject or context of section 359 to this interpretation. The 
nature of the imprisonment, however, must, be specified when 

the order is made; see Government v. Radhoo Churn Ash (1). 

If the Judge omitted to state whether the imprisonment was to 


v. 
Mithu Sahu. 


- (1) 1872) 18 W. R. Or. 3. 
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‘be simple or rigorous, it must be taken to have been simple 
imprisonment. After he had made an order under section 359, 
his poweryunder that provision of the law was exhausted and he 
had no jurisdiction subsequently by an administrative order 
passed without notice to the petitioner to determine that the 
imprisonment was to be rigorous. His order in substance 
amounted to an enhancement of sentence and is wholly un- 
authorized by any provision of the Code. It is quite competent, 
therefore, to this Court to interfere in the exercise of its revisional 
jurisdiction, NITE. 
E As regards the second ground taken on behalf of the 
creditors, no doubt there has been some delay in making the 
/ present application, but where the liberty of the subject is con- 
cerned, where the order in question is absolutely without jurisdic- 
tion and manifestly erroneous, and where the creditors have not 
been in the remotest degree affected or prejudiced by the delay, 
we are convinced that it would not be right to withhold relief 
on the ground of delay alone. 
The Rule is, accordingly, made absolute. The order of the 
District Judge is discharged and it is declared that the nature of 
the imprisonment will be simple and not rigorous. The petitioner 


is entitled to his costs in this Court. We assess thè hearing fee» 


at.3 gold mohurs. 


M. M. C Rule made absolute. 


CRIMINAL REVISION. 





Before Mr. Fustice Brett and Mr. Fustice Gupta. 


“MAIGH LAL SINGH AND OTHERS 
v 
AMBICA JHA AND ANOTHER.* 


Criminal Procedure Coda (Aot V of 1808), Seo. 107—Object of proceedings 
under that section — Order set aside as improper. 


There being dispute betwébn the zemindars on the one hand and the 
tenants on the other with regard to possession of certain land, the Deputy 
Magistrate fnstitnted proceedings under section 146, Criminel Procedure Code, 
between the parties and attached the land and made a temporary settlement 
thereof with a third party. One of the parties to the proceedings having 


'Oriminal Revision Case No. 1234 of 1906 against the order of 


F. T. Lyall Esq., District br age o? Bhagalpur, dated the 6th October 1806, 
affirming that of Moulvi Syed S 
the 20th Angust 1906. * 


. Hossein, Deputy Magistrate of Banka, dated 
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" 


ORIMINAL. . moved the High Court, the proceedings were held to be defectiye and the 
Won Deputy Magistrate allowed them to be dropped holding that there was no 
—— further ‘apprehension of n breach of the peace. The third party; however, 

Maigh Lal Singh remained in possession of the land and there being in the meantifne a survey 

AX Jha. and settlement of rights in the village, the Settlement Officer recorded them as 
— being persons in possession, and the zemindars apparently acquiesced in the 

` arrangement, The tenants, however, attempted to interfere and were eventually 

bound down under section 107 of the Criminal Procedure Code : 

Held, that proceedings under sectión 107 of the Criminal Procedure Code 
taken under such circumstances were based on a misunderstanding of the real 
position of the parties and, therefore, could not bo maintained, 


Rule obtained by the tenants, Petitioners. 1 
\ 


` Babu Khetra Mohun Sen for the tenants, Petitioners. ; Nt 

Mr. Casperss and Babu Atulya Churn Basu for the OER x 
Party. . ^ 

The facts appear püfticiantly from the judgment of the Court 


which was delivered by 


Brett J.—The present Rule has been issued with regard 
to certain proceedings taken against the petitioners under section 
107 of the Code of Criminal Procedure in which they have been 
bound down by the Sub- divisional Magistrate of Banka to keep 
the peace for. one year. The date of the order is the 2oth 
August 1906. 

In order, however, to understand the reasons for which this 
order was made, it is necessary to go into the previous history 
of the dispute to which the present petitioners were parties. 

It seems that in December 1904, there was a dispute between 
the petitioners on the one side as tenants and the zemindars 
on the other with regard { to three separate plots of land. The 
petitioners claimed, as tenants, to be entitled to possession of 
those lands under leases granted to them, whereas the landlords 

- claimed that the lands were included in their zeraits and that 
the petitioners had no right whatever to them. In consequence, 
proceedings under section 145, Criminal Procedure Code were drawn 
up on the 13th December 1904, and on the same date an order was 
passed, which could only have been passed under the last proviso 
to clause 4 of section 145, Criminal Procedure Code. The order 
directed that the lands in dispute should be attached pending the 
_ disposal of the cases under section 145, Criminal Procedure Code. 

N ' Apparently, the Magistrate considered the case as one of emér- 
gency and, therefore, passed the order of attachment. 

The proceedings under section 145 in the three cases went 
‘on, and so far as we are able to learn, in one case the parties 


1906. 
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moved this Court, and the proceedings were set aside as defective 
on certain grounds. 

, Thereafter, on the rst July 1905, the petitioners and the land- 
; lords, who yere the two parties to the two proceedings still pend- 
ing under section 145, Criminal Procedure Code, appeared before 
the Sub-divisional Magistrate with the judgment of the High Court 
in the third case and the Magistrate, after perusing that judgment, 
on the 20th July 1905, recorded an order to the effect that there 
were in the two proceedings before him the same defects which 
the High Court had regarded as fatalin the third proceeding, 
and,therefore, as the High Court has set aside the proceedings 


in the third case on account of that defect, he held that new’ 


proceedings in these two cases must be drawn up. 
An effort seems then to have been made to settle the dispute 
by arbitration, but it failed and on the 19th of February 1906, 
«further reports were called for from the Police. These reports 
were received on the 24th March and fresh proceedings in the 
two cases were drawn up on the 26th March. 

Nothing seems to have been done after that till the 4th May, 
and then the Magistrate recorded the following order in each of 
thé two ‘cases :—'' This is an old pending case under section 145, 
Criminal Procedure Code and both parties have been kept 

. out of possession of the disputed land which has remained under a 
third person with whom temporary settlement was made by this 
Court. That pan is in possession, and he has received parcha 
from the Survey Amin. As there is no apprehension of any 
breach of the peace existing I have no ‘jurisdiction to keep this 
case pending and I, accordingly, drop these proceedings. The 
effect of this'order is that the temporary settlement made will 
terminate at once.” ’ 

It seems that after thęe.-attacthment made on the 13th 
December 1904, the attached lands were settled temporarily with 
some persons, but that on the sth August 1905, after the 
attention of the Magistrate had been drawn to the judgment 
of'the High Court and the proceedings in these two cases had 
been cancelled, and after the attempt to settle the matter 
amicakly had failed, the Magistrate himself made-a new settle- 
ment of the two plots of land with Ambica Jha and Shouki 
Jha as joint tenants for one year at rentals of Rs. 325 and 
Rs. 250 respectively. The order sheet also shows that those 
'sums were deposited at the time the settlements were concluded. 

. These tenants were no doubt in possession under that settlement 
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up to the 4th May 1906 when the order was passed dropping 
the proceedings, but it is clear that their right to remain in 
possession could only continue as long as the land in,dispute 
remained under attachment, The Magistrate's order of the. 
4th May 1906 is, therefore, on the face of it absurd. 

The dispute between the present petitioners and their - 
landlords had not been settled, and according to his own order, 
the settlement with Ambica Jha and Shouki Jha was to terminate- 


` on the date of that order. The effect of the order, would be to 


revive the old dispute, and.the necessity for proceedings under 
section 145, Criminal Procedure Code would arise anew. 

Instead, however, of realising the effect of his order, the 
Sub-divisional Magistrate proceeded on the 14th June to draw up 
proceedings against the present petitioners, who were the persons 
who had originally claimed as tenants, calling upon them to show 
cause why they should not be bound down to keep the peace. 

- It is true that in the meantime, there had been a survey and 
settlement of rights in the village, and the Settlement Officer 
finding Ambicka Jha and Shouki Jha in possession of the land 
in dispute in the two cases had naturally recorded them as the 
persons in possession, and the landlords who were the opposite 


‘party in the proceedings under section 145, Criminal Procedure 


Code seem to have acquiesced in this arrangement. The Sub- 
divisional Officer, not realising apparently the injustice of 


^ this arrangement to the petitioners who had all along claimed 


possession as tenants under leases, ordered the institution of 
proceedings under section 107, Criminal Procedure Code against 
them only. The result of these proceedings was that on the 
20th August 1906, orders were passed binding them down to 
keep the peace. j 

An appeal was preferred to the District Magistrate and:on 
the 6th October he declined to interfére. > 

The petitioners then came up to this Court, and on the’ 
22nd November last obtained a Rule calling on: the District | 
Magistrate to show cause why his order passed on the 6th October 
1906 confirming the order passed by the Sub-divisional Magistrate 
on the 20th August as well as the order. of that officer binding 
the petitioners down to keep the peace, should not be set aside 
on the ground ,that the reasons given for the orders were 
insufficient. foe 

As to the judgment of the District Magistrate, we have to 
point out that he appears to have entirely misunderstood the. 


/ 
I 
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-circumstances under which the lands were attached. In his 
judgmént he refers to the attacliment as one under section 146, 
Criminal Procedure Code. This is clearly wrong and seems to indi- 
cate that he never referred to the proceedings in the cases under 
section 145, Criminal Procedure’ Code in the Court of the Sub- 

` divisional Magistrate. Had he done so, he would have seen that 
the order sheet in. those proceedings leaves no doubt that the 
order of attachment was passed under the 2nd proviso to clause 4 
of section 145, Criminal Procedure Code. The judgment of the 
District , Magistrate being based on a misunderstanding of the 

/facts and circumstances of the case cannot, therefore, be maintained 

/ and is set aside. . 

We have then to consider whether the order of the Sub- 
divisional Magistrate should be maintained. After hearing the 
learned vakil in support of the Rule we think that the Rule must 
be made absolute and the order set aside. It is manifestly unfair 
while the dispute between the petitioners as tenants and their 
landlords remains unsettled, that one party only should be bound 
down to keep the peace, specially, as in this case, it has not been 
decided that at the time when tbe proceedings under section 145, 
were instituted, the landlords were the parties in peaceful posses- 
sion of the land and that the petitioners were endeavouring by 
force to obtain possession. l 

-The order of the Sub-divisional Magistrate passed on the 
4th May 1906 which was the cause of the institution of the 
proceedings under section 107, Criminal Procedure Code is one 
which as we have already said cannot be supported. In the 
proceedings under section 145, Criminal Procedure Code, the 


- Magistrate had to determine who were the persons in possession 


at the time when those proceedings were originally instituted. 
It is impossible to agree in the view which he has taken, that, 
after by his own action he had placed other persons in temporary 
possession, those persons should be retained in possession on the 
ground that they were in peaceful possession on the 4th May 1906, 
specially when in the same order he states that the temporary 
settlement which alone entitled them to possession terminated on 
that date. It is also impossible to hold that he was then freed 
from tMe responsibility to determine the dispute between the real 
disputants. 

In our opinion, the whole proceedings under section 107 were 
taken ona misunderstanding of the real position of the parties, 
and under those circumstances they cannot be maintained. 
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We, therefore, make the Rule absolute and set aside the order 


of the Sub-divisional Officer, dated the zoth August 1906,'binding ` 


the petitioners down to keep the peace as well as the order of 
the District Magistrate, confirming that order, passed on the 6th 
of October 1906. 

We also consider it necessary in the interests of justice to set, 
aside the orders passed by the Sub-divisional Magistrate on the 
4th May 1906 in each of the two proceedings under section 145, 
Criminal Procedure Code. That order is, in our opinion, one, 
which, when he had once taken up the proceedings under section 
145, Criminal Procedure Code, he had no jurisdiction to ‘pats 
without coming to some conclusion with regard to the matter ink, 
dispute between the parties.. We, accordingly, set aside that order 
in each case and direct the Magistrate to re-open the proceedings 
under section .145, Criminal Procedure Code, from the stage at 
which he had arrived on the 4th May 1906 and to dispose of 
them according to law. P 

Ambica Jha and his co-tenant will remain in possession 
under the settlemént made with them períding the disposal of 
the proceedings under section 145, Criminal Procedure Code. 

This judgment governs Revision No. 1244 of 1906. 


M. N. M. Rule made absolute ; order set aside. 


Kp 


Before Mr. Justice Ranja and Mr. Fustice Gupta. 
` RUPA MANDAL 


v. ; 
4 = 
KESHAB MANDAL.* 
Criminal Procedure Code (Aot V of 1898), Sea. 307 —Jud;yment, what it should 
contain — Dnperfeot judgment— Aoquittal, set aside, 
The High Court should not interfere with an order of acquittal unless there 


bas been a miscarriage of justice. Where; however, the judgment of a District 
Magistrate acquitting on appeal an accused person, was so meagre that it was 


impossible to form an opinion as to the merits of the case or to say whether ` 


there has been a miscarriage of justice or not, the High Court, on the appMoation 
of the complainant, set aside the order of acquittal and, directed the appeal to be 
reheard. s 


Rule obtained by the complainant, Rupa Mandal. 

At the instance of one Rupa Mandal, the accused Keshab 
Mandal was put upon his trial for having trespassed upon the land 
of the complainant and committed theft in respect of paddy 


* Criminal Revision Case No. 58 of 1907 against the order of Mr, J N. 
Gupta, District Magistrate of Bogra, dated the 20th December 1906, reversing 
on appeal that of Babu G. O. Majumdar, dated the 89sheNovem ber 1908, 


W 
3 


Y 
“Vou. v) HIGH COURT. t 
belonging to him. The Deputy Magistrate who tried the accused 
convicted him under sections 379 and 447, Indian Penal Code, and 
sentenced him to pay a fine of Rs. 40 or in default to undergo 
rigorous imprisonment for 15 days. The accused, thereupon, 
‘appealed to the District AR aS who acquitted him by the 
following judgment :— 
` “I have read the judgment. of the lower Court. There is not sufficient 

evidence to sustain the conviction, The documentary evidence is in favour of 
the accused. The appeal is admitted, and sentence of lower Court, reversed. 
The fine, if paid, should be refunded." F 
/ The complainant, thereupon, moved the High Court for 
‘revision of the said order of acquittal and obtained this Rule. 
: Mr. Remfrey and Babu Prakash Chundér Sarkar for the 
complainant, Petitioner. ; 

Babu'Manmatha Nath Mukerji for. the accused, Oppposite 
party. .. À . 

` The judgment of the Court was delivered by 

- Rampini J.—This is a Rule calling - upon the District 
‘Magistrate of Bogra to show cause why his order dated the 2oth 
December 1906, setting aside, on appeal, the order of the Deputy 


Magistrate , of Bogra, convicting the accused before us under 


sections 379 and 447, Indian Penal Code, and sentencing him 
.to pay a fine of Rs. 40 or in default, to undergo rigorous 
imprisonment for 15 days, should not be set aside and that of 
the Deputy Magistrate restored. 

The judgment of the learned District Magistrate is as 
follows :—" I have read the judgment ofthe lower Court. There 
is not sufficient evidence to sustain the conviction. The docu- 
mentary evidence is in favour of the accused. The appeal is 
admitted and sentence of the lower Court reversed. The fine, 
if paid, should be refunded. Now, section 367, Criminal 
Procedure Code, provides that’ the judgment in every trial in a 
Criminal Court " shall contain the point or points for determina- 
tion,e the decision thereon and the reasons for the decision”, 
This judgment of Mr. Gupta does not comply with these 
provisions. In the first *place, it does not contain the point or 
points fqr determination and the reasons for thé decision. It is 
impossible for us, looking at «the judgment only, to say what 
_ the accused has been convicted of and what are the reasons for 
‘the decision. He has been charged with theft; but there is no 
setting forth of the questions whether. he has been guilty of 
theft. or not, nor any statement of the reasons for finding that 
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he is not guilty. Then, he has been found not guilty of criminal 
trespass ; but there is no setting forth of the reasôns for 


supposing that he has not been guilty. 
l The Deputy Magistrate found that he had been guilty of 


criminal trespass, because the possession of the land was with the 
The District Magistrate has never set aside that 
finding of the Deputy Magistrate. He says that the documentary 
évidence is in favour of the accused ; but he does not say what it 
In fact, he has in no way 


complainant. 


shows, or why it is in his favour. 
complied with the provisions of section 367, Code of Criminal 


Procedure. 


The pleader for the opposite party contends that we should), 


t 
` 


not interfere in a case of this nature unless there has been a mis- 


carriage of justice. 


That is a very good rule to follow generally ; 


but in this case the judgment of the District Magistrate is such 
that we cannot say whether there has been a miscarriage of 
It is impossible to form an opinion as to the 
merits of tlie case from that judgment. ` 

We, accordingly, set aside the judgment of the learned Diae 
Magistrate and restore that of the Deputy Magistrate ; ; and we 
direct that the District Magistrate do rehear the appeal and 
dispose of it in accordance with law. 


justice or not. 


M. N. M. 


Rule made absolute, 


APPELLATE CRIMINAL. 


Before Mr. Fustice Rampini and Mr. Fustice Gupta. 


ASIMUDDI 


v. 


of Beo, 471, Indian Penal Qode. 
A presented a document for registration before a Bub-Registrar iite 


that B had execnted it, 


- ?*Oriminal Ap 
Besslons Judge of 


ea 
Barisal dated the 1st December 1906. 


a- THE KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1800), Beo. 471—' Dishonestlg, * fraudulently’ 
—Alleged executant denying registration, accused called upon in a judicial 
enquiry to say whether it was genuine or forged—Acoused appeaing and 
asserting its genuineness, not dishonest or fraudulont user within the terms 


8 having denied execution, the Sub- Rogistrár reported 
the matter to the District Magistrate. The District Magistrate ordered a 
judicial enquiry, and the Deputy Magistrate who was conducting the same 
called upon A to state whether the document was genuine or forged. A 


1 No. 1 of 1907 against*the order of A, H. W. Bentinck Esq., 


MA 


Sy 
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appeared and stated that the document was genuine, but the Deputy Magistrate ORIMINAL, 
held otharwise. A waa, thereafter, tried and convicted under section 471, of the 1907, 
Indian Penal Code. i —— 

- Asimuddi 


Held, Nhat it was'impossible to say that A ‘used’ the document. S 
The use ofa forged document which is contemplated by section 471, Indian The King-Emperor. 
` Penal Code, is such use as causes wrongful gain or wrongful loss ; that is to say, — 
that section npplies to the case of & person who appears before some other person, 
ar before a Court with a document and endeavours to induce that person or Coart 
to do some act which he or it would not do if it was known to be a forgery. 


jAppeal by the Accused. 
- / Babu Dasaratht Sanyal for the Appellant. 
/ Babu Srish Chandra Chaudhuri for the Crown. 


The facts appear sufficiently from the judgment of the Court 
f which was delivered by 


Rampini J.—This is an appeal by one Asimuddi, who has 
been, tried by the Sessions Judge of Bachergunge with the 
assistánce of assessors and has been convicted of an offence under 
section 471, Indian Penal Code and sentenced to four years 
rigorous imprisonment. 

The facts of the case are as follows :—On the 4th June 1901, 
a deed of sale, purporting to have been executed on the 2nd 
June 1901 by one Sadu Gazi in favour of Asimuddi, the present 
accused, was presented for registration before the Sub-Registrar 
of Barisal. Sadu Gazi did not appear on that date; but, on 
appearance he denied execution. It is. not shown that the 
accused appeared before the Sub-Registrar then, the matter 
was reported by the Sub-Registrar to the District Magistrate ; 

. and the District Magistrate on the 17th October, 1901, ordered 

a judicial enquiry to be made under section 202, Code of Criminal 
Procedure. The enquiry was made over to a Deputy Magistrate, 
Mr. Hazra. On his transfer, it was made over to another - 
Deputy Magistrate; Moulvié Iskandar Ali. The enquiry was 
completed by a third Deputy Magistrate, Babu Profulla Sanker 
Sen, and it was reported that‘the document was a forgery. 
Proceedings were, therefore, taken against the accused and he 
Was committed to the Court of the Sessions Judge and ‘tried as 
already mentioned. - 

, Now, the charge against the accused was that he, on the 
21st day of January 1902, at Barisal, fraudulently and dishonestly ` 
used a forged document (Exhibit A), which purported to be a 
Kobala executed by Sadu Gazi, as genuine, knowing it to be 
forged, before Moulvie Iskander Ali, Deputy Magistrate, and 
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thereby committed an offence punishable under section 471, 
Indian Penal Code. The Sessions Judge has found him’ guilty 
but the assessors believed the document to be a genuine one 
and acquitted him. 

The learned pleader. for the appellant contends that on the 
21st day of January 1902, when his client is said to have 
fraudulently and dishonestly used the documents, he did not use 
it at all There was subsequently a suit before the Munsiff of 
Barisal in which the present appellant sued to enforce registration. 
But the present charge has nothing whatever to do with the 
proceedings before the Munsiff and is confined to the proceedings 
before the Deputy Magistrate, Moulvi Iskandar Ali, who w 
enquiring into the case under section-202, Code of Criminal 
Procedure. In that case the Deputy Magistrate, no ,doubt, 
called upon the accused to state whether the document was 
genuine or forgéd, and the accused stated that it was a genuine 
document really executed by Sadu Gazi. He is said by the 
Sessions Judge to have made this deposition as a witness. But 
we are informed by the Junior Government Pleader, who appears 
for the Crown, that he was not put on oath and that he made a 
simple statement on that occasion, without having been sworn. ~ 
It, therefore, appears to us to be impossible to prosecute the 
accused for perjury. But, however that may be, what he is charg- 
ed with in this case is that he used the document in question on 
the 21st January 1902, that is, that he dishonestly used it as 
genuine, intending to cause wrongful gain to himself or wrong- 
ful loss to some other person. It is impossible to say that he 
used the document on that occasion. The use of a forged docu- 
ment which is contemplated by section 471, Indian Penal Code, 
is such use as causes wrongful gain or wrongful loss. That is to 
say, that Section applies to the,case of a person who appears 
before some other person, or beforé a Court with a document, 
and endeavours to induce that person or Court to do some act 
which he or it would not do if it was known to be.a íérgery. 
Now, the accused did not use the document in this case in that 
way. He never used the document at alk. It had been forwarded 
by the Sub-Registrar to the District Magistrate, and the District 
Magistrate sent it to the Deputy Magistrate, Moulvie Iskander 
Ali; and all that the accused was called upon to do was to say” 
whether it was true or false. He may have falsely declared it to 
be genuine when it was false and when he knew it to be false. 
But we cannot consider that he used it so as to. make himself 
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{ 
amenable to the provisions of section 471, Indian Penal Code. CRIMINAL. 
He may have used the document before the Munsiff when he 1007. 
brought a suit to enforce registration ; but he is not charged in stud di 


this case "with using the document before the Munsiff. He is 
charged with using it before the Deputy Magistrate, Moulvie 
Iskander Ali; and, we do not think he can be said to have Rampini, J. 
committed any offence on the 21st January 1902, punishable m 
under section 471, Indian Penal Code. 

e, therefore, set aside the conviction and sentence passed 

up án the appellant Asimuddi and direct that he be set at liberty. 


t. 
The King-Emperor. 
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FULL BENCH. 


Before Sir Francis W. Maclean, K. C. T'E., Chief Fustice, 
Mr. Fustice Harington, Mr. Fustice Brett, Mr. . Fustice 
Mitra and Mr. Fustice Geidt. 


MOHUNT LUKHAN NARAIN DAS 


CIVIL. 
v. — 
JAINATH PANDEY AND OTHERS.* Nd: 


Bengal Tenancy Aot (VIII of 1885), Sec, 26—Non-occupancy raiyat, interest of, 7 sa iat oa 
if heritable—Expressio unius est ewolusio alterius, applicability of. PIA ‘ 
Held by a majority of the Full Bench (Brett and Mitra JJ. dissenting)—that 
1the right of a non-occupancy raiyat is not heritable under the Bengal Tenancy 
Act, Section 26 expressly makes the right of an occupancy raiyat heritable 
and therefore by necessary implication, the right of n non-oceupancy raiyat 
is not heritable, 
Per Brett and. Mitra JJ.—The heritability of the right of a non-occupancy 
raiyat can be presumed from the provisions of the Bengal Tenancy Act. 
Section 26, occurring as it does jn the chapter specially devoted to occupancy 
ralyats, 18 not to be construed with reference to the maxim ‘expressio unius est 
eoclusiv alterius.’ The other provisions of the Act give rise to the? necessary 
Hop that the right of n non-occupancy raiyat Is heritable. 


Reference to a Full Bench. 
' Appeal by the Defendant. 
Suit for declaration vf title and for 4725 possession. 
The facts of the case appear from the judgment of Geidt J. 
The case was referred to Full Bench by Mitra and 
Holmwood JJ. with the following 


* Full Bench Reference in Appeal from Appellate Decree No. 1565 of 1905 
against the decision of E, P. Chapman Esq, District Tudge of Mozufferpore, 
dated the 26th April 1905, confirming that of Babu Jogendra Nath Mukherji, 
Subordinate Judge, dated the 80th January 1906.- 
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m EU "ORDER OF REFERENCE. : 
` T907. ; 
—— The decision of this appeal depends on the answer to the 
Mohunt ‘Lukhan E 
Narain Das. question— 


einem h Bandey. Is the right of a non-occupancy raiyat heritable ? 

B In Karim Chowktdar v. Sundar Bewa (1) a Division Bench 
of the Court held that the right of a non-occupancy raiyat was 
not heritable, but in the reference to-the Full Bench in, Arih 
Mandal.v. Ramratan Mondal (2) doubt: was thrown on, the 
correctness of tbe decision, and we share in the doubt. : \ 

Neither in the arguments of counsel nor in the judgments 
of the learned Judges in Karim Chowkidar v. Sundar Bewa (1 
was any reference made tò the definition of the word raiyat as 
given in section 5, sub-section 2 of the Bengal Tenancy Act. 
Raiyat according to the definition “ includes also the successors- 
in-interest of persons who have acquired ; such a right." 
The right of a non-occupancy raiyat is, underthe Act, of 
a substantial character and permanent except as provided in 
Chapter VI. He may make improvements (séctjon 79) and may 
gg under certain circumstances claim’ compensation on ejectment 
E . (section 82). The right is also a protected interest under section 
~ 160, clause (b). 
` We, therefore, refer the above question “for decision by a 
Full Bench. 

Babu Umakah Mukherji (with him Babu Baldeo Narain 
Singh) for the Appellant :—Karim Ciitwindarx, Sundar Bewa (1) 
was, I submit, wrongly decided. Section 26 applies only to 
the case of an occupancy-raiyat and it provides that on his death, 
his-. heir. gets not merely the holding, but also the right of 
occupancy. ` It is not necessary to enquire into the'state of ‘the 
law before'the passing of the Act, as thé question can be decided 
from the Act itself. The words, ‘tenant,’ ‘raiyat?’ and 'suc- ` 
cession ! have been defined in the Act and the definitions tend to 
shew that the legislature intended that the right of a non- 
occupancy raiyat should be heritable. 3 

[Geidt J.—Can a definition confer rights ?] 

No. But they shew the intentions of the legislature. 
Various rights are given to non-occupancy raiyat and it would be 


^ 


anomalous to say that his rights are not heritable. See sections 
44, 46, 79: 82, 89 and 156. The tenancy of the heir would not 


` (1) (1896) I. L. B. 24 Calc. 207. . ` 


^ (2) (1904) I. L. R. 31 Calo 757; 8. O, W. N. 479 š 
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be a new tenancy. A 'raiyat may sublet for nine years. If-he GIVIN: 

were to die within that period, it could not be said that thè 1907. 

sublesseets interest would be determined. Mount Lakhan 
All property is heritable and when there is no express Narain Das 


provision in the law making the right of a non-occupancy raiyat Jainath Baileys 
non-heritable, your Lordships would not construe it to be so. SU 
Dr. Rash Behary Ghose (with him Babu Lachm Narayan 
Singh ji for the Respondents :—The definition in section 5 can- 
not confer a right; the clause applies only where the heir is 
.allowed to remain upon the land. Section 26 does not refer 
merely to the devolution of the right of occupancy, for in. that 
i on the death of an occupancy.raiyat without heirs, the right 
would be extinguished, but the holding would go to the Crown. 
‘The section was enacted to counteract the effect of the decision 
f in Ajoodhya Pershad v. Imam Bandi (1). 
' The definition, moreover, includes vendeés and it. cannot bé 
said that a raiyat has in all cases a right to transfer his holding. : 


Babu Baldco Narain Singh in reply. C. A. V. 
The following judgments were delivered :— . ; E 
Maclean C. J.—I express my ‘opinion upon the point April, 8, 


submitted to us, namely, whether the right of a non-occupancy f 
raiyat is heritable, with some ‘diffidence, because I am . conscious 
that many of my colleagues are much better acquainted with such 
a subject than I am. : ds 
I, however, do not propose to express any opinion upon the 
question whether or not such right was heritable before the 
passing of the Bengal Tenancy Act. No argument was addressed 
to us upon that point, and the argument rather proceeded upon 
the basis that it was not heritable, but that it had been madé so 
by that Act. : ` gu 
Upon the question whether that Act created the rght if it 
did not previously exist, I do not see how we can avoid the’ 
strong inference to be drawn from section 26 of the Act. The 
legislature by that section has expressly enacted that, “If a 
raiyat dies intestate in respect of a right of occupancy, it shall; 
subject to any custom to the contrary, descend in.the same 
manner «as other immoveable property ;" but it says nothing 
about the right of a non-occupancy raiyat. On the principle of 
_ expressio unius est exclusto alterius the inference is strong that the 
legislature did not intend by that Act to make the right bf a. 
non-occupancy raiyat heritable ; but if such right were heritable 
* (3) (1867) 7 W. R.5287 >- 


4 


460 


Civit, 


1907, 


Mohunt Lukhan 
Narain Das 


t. 
Jainath Pandey. 
Maclean, O. J. 


THE OALOUTTA LAW JOURNAL. . [Vor. V. 


at the time of the passing of the Bengal Tenancy Act, it has not, 
in my judgment, been taken away by the Act. In my opinion, 
the Act neither created nor destroyed any such right. L 

I, therefore, can only answer the question by saying that, if 
the right existed before the Bengal Tenancy Act, it has not been 
destroyed by that Act, and if it did not so exist, it has not been 
created by the Act. ^ ss 

Harington J.—l agree. ‘The letter (order ?) of reference in 
this case refers only to the Bengal Tenancy Act and the arguments 
addressed to us relate solely to the effect of that Act. Y 

The Bengal Tenancy Act does not, in my opinion, make the 
interests of a non-occupancy raiyat heritable nor does it, on the 
other hand, deprive a non-occupancy raiyat of any right of inherit 
ing or transmitting to an heir which he has apart from the Act. ` 

` The Act deals with two classes. of interests, those of an 
occupancy raiyat*and those of a raiyat not having a right ol 
occupancy. By section 26 it is enacted that when a raiyat having 
a right of occupancy dies intestate his right of occupancy shall 
descend like other imimoveable property. This section is in 
terms limited to raiyats having a right of occupancy ; there is no 
corresponding section making such interests as a non-occupancy 
raiyat has, heritable. 

The answer to the question, whether those interests pass by 
inheritance apart from the Act,depends on material which is 
not before us. 

If under the custom of the country they have been wont to 
descend to the heir, then the case would fall under section 183 of 
the Bengal Tenancy Act, and the right to inherit not being 
inconsistent with nor expressly nor by necessary implication 
abolished by the Bengal Tenancy Act, would be preserved. 

I would reply to the question in the terms proposed by 
my Lord. i 

Brett J.—The question which bas been referred for deter- 
mination is the broad one, whether the rights of a non- occüfancy 
raiyat are heritable. It is not restricted to the point whether 
they are heritable by statute. 

In the case of Karim Chowkidar v. Sundar Bewa (%), it was 
held by a Division Bench of this Court that ‘the right of a non- 
occupancy raiyat (who does not hold under any express agreement) 
in his holding is not heritable.”. The correctness of this decision 


(1) (1896) I. L. B 24 Cale. 207. - 
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has been questioned by thelearned Judges who have made this 
reference, and was doubted by the referring Judges, of whom I was 
one, in the-reference made to a Full Bench in the case of 4rip 
Mandal v. Ram Ratan Mandal (1). On that reference the Full 
Bench held that, irrespective of custom or local usage, the heir 
of an under-raiyat under an annual holding is entitled on the death 
of the under-raiyat to remain in possession of the land until the end 
of the then agricultural year for the purpose, if the land has been 
sublet,’ of realizing the rent, or, if not sublet, for the purpose of 
tending and gathering the crops. It is not distinctly stated in the 
judgment whether the heir has that right by contract or by in- 
heritance. It must, however, be noted that the English law re- 
lating to emblements is not in force in the Lower .Provinces of 
Bengal. The learned Judges who decided the case of Karim 
Chowkidar v. Sundar Bewa (2) appear to have based their con- 
clusion that the rights of a non-occupancy raiyat are not heritable 
on the fact “that the absence of any provision relating to non- 
occupancy holdings similar to that embodied in section 26 of the 
Bengal Tenancy Act with reference to the right of occupancy, 
affords the strongest indication that the legislature did not intend 
to make non-occupancy rights heritable.” Their decision, it is to 
be observed, deals with the broad question which has been refer- 
red to this Bench and not with the restricted question whether 
such rights are heritable by statute only. In arriving at their 
conclusion in that case, the learned Judges appear first to have 
proceeded onthe assumption that the right of non-occupancy 
raiyats were not heritable prior to the passing of the Bengal Ten- 
ancy Act ; and in the argument before us it has been suggested 
that they havé supported it by applying the maxim “ expressio 
untius est exclusto alterius " to the interpretation of section 26 of the 
Act. Lastly, they refer to the sections of the Act which deal with 
non-occupancy raiyats, and hold that they do not give to the heir 
"of a non- occupancy raiyat the right to succeed to the holding or 
right of that raiyat on his death ; or in other words, that on the 
degth of a non-occupancy raiyat the landlord is entitled to take 
possession of the holding by ejecting the heirs of the raiyat. 

The learned pleaders on both sides who have argued the pre- 
sent case have not, it is true, devoted their attention to the 
question whether the right of a non-occupancy raiyat was herita- 
table prior to the passing of the Bengal Tenancy Act, but as the 
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question is raised in the reference, it must be decided without.their 
assistance. ' 

Prior to the passing of Act X of 1859 the relations oe 
landlords and tenants were regulated by custom aloye,‘or to use 
the words of Mr. Field in his Introduction to the Bengal Regula- 
tions, page 25, Under a Government of absolute discretion, desti- 
tute of the ‘modern appina for legislation, custom was really 
the sole legislative power.” The rules so formed which goyerned 
the relations of landlords and tenants. generally, must, Ni in my 
opinion, be regarded as customary Law, which can be ascertained 
only by a reference to authorities, and not as special or local: cus- 
tom which in each case must be proved by evidence. : 

On the relations between the landlords and tenants prior 2 
the passing of Act X of 1859, Mr. Field’s Introduction, based as it 
is on carefully collated earlier authorities and opinions, is always. 
regarded as good authority. Nowhere do we find in it the sug- 
gestion that under the old customary Law, a landlord had the 
right on the death of a raiyat to enter into the holding and.to 
evict the heirs of the raiyat. 

Mr. Field points out that at the time ofthe Permanent Settle. 
ment in 1793 there were only two classes of raiyats, (1) the khood- 
khast or resident raiyats cultivating lands attached to the village 
in which they lived, and (2) pyekhast or non-resident raiyats cul- 
tivating lands adjoining the village in which they lived; that 
no distinction based on length of residence was recognised among: 
khoodkhast or resident raiyats, and that the only distinction made 
was between those of the higher (ashraf) and those of the lower, 
castes. It isto be observed that'the non-occupancy raiyat, or 
resident raiyat withqut rights of occupancy of the Bengal Tenancy 
Act, is the successor of the khoodkhast and not of the pyekhast 
raiyat. 

Dealing with the question whether khoodkasht raiyats ida’ 
hereditary rights, Mr. Field in his Introduction to the Regulations’ 
remarks—' Tenants once induced to settle in a village were fater- 
ed, and where the son was able to step into the father’s place the 
arrangements suited both parties (¢.e., the landlord and tenant) 
too well for any doubt to be raised to the course to be pursned on 
the death of a tenant.” : 

This then was the condition of affairs between landlords and 
tenants in the earliest times and in a country where.heritability 
governs the devolution of all rights, it seems impossible to assume 
that the custom once in existence afterwards lapsed into disuse, 
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nor is such a view supported.by reference to the subsequent legis- 
lative enactments. 

Regulation VIII of 1819, section 11, clause 3, to which 
Banerjee, J., refers in his judgment in the case of Karim Chowhidar 
v. Sundar Bewa (1),so far from supporting the contrary view, ex- 
pressly recognises the heritability of the rights of resident raiyats 
by referring to khoodkasht raiyats as “ resident and hereditary cul- 
tivators.” At that time'the division of resident raiyats into raiyats 


with rights of occupancy and raiyats without such rights was un- 


known. 

Regulation I of 1793 which confirmed the Permanent Settle- 
ment in article VI expressly enjoined on landlords the duty of 
" conducting themselves with good faith and moderation towards 
their dependent talukdars and raiyats.” Regulation VIII of 1793 

. ; D. 
forbade the landlords to impose new abwabs on raiyats (section 
55), required them to consolidate all previou$ impositions with 
the original rent into one specific sum (section 54), gave the 
raiyats the right to demand pottas or leases from their landíords 
(section 59), and forbade landlords from cancelling’ the leases of 
khoodkhasht raiyats except in certain specific cases. Under the 
general law of contract the right ünder the lease would pass to 
thé heir.’ There is no suggestion in the Regulation that the 
death of the tenant would terminate the lease. 


In spite, however, of the injunction given in Article VI of . 


Regulation I of 1793 and the protection afforded to the khood- 
kasht raiyats by Regulation VIII of 1793, the landlords appear to 
have taken : 'advantage ofand to have abused their position, and 
Act-X' of 1859 was. passed, as the preamble shows, with the object 
of “re-enacting with certain modifications the provisions of the 
existing law relative to the rights of raiyats, with respect to the 
delivery of pottahs and occupaney of land, to the prevention of 
illegal exaction and extortion in connection with ME i of rent, 
and to other questions connected with the same." To secure the 
raiyate*in the occupancy of their land section VI provided that 
" every raiyat who has cultivated or held land fora period of 12 
years has a right of occupancy in the land so cultivated or held 
by him, whether it be held under a pottah or not, so long as he 
pays the rent payable on account of the same." Khamar or private 
lands of the proprietors leased to raiyats are then expressly except- 
ed from the operation of the rule and tlie section concludes with 
the following passage. ‘ The holding of the father or other person 
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from whom a ratyat inherits shall be deemed to ne the holding of 
the raiyat within the meaning of this section.” If this passage 
does not recognise the heritability of the rights of resident raiyats, 
it is difficult to understand what it means or with what "object it 
was inserted. The suggestion seems to be offered by the learned 
Judges in the case of Karim Chow£kidar v. Sundar Bewa (i in deal- 
ing with the corresponding passage in section 20 ofthe Bengal 
Tenancy Act, that it means that if the landlord. allowed the heir 
of a raiyat to remain in possession of the holding after the death: 
of his father or other ascendant then alone he would reap the ` 
benefit of that provision in the law. 

It is, however, difficult to understand what there is for the 
heir of a raiyat to inherit ifit is not the holding. Beyond his 
land, his dwelling house, and the crops in the land, a raiyat has 
nothíhg but a few articles of clothing and a few cooking utensils ' 
to leave to his heireand when we find that from the earliest times 
of which we have any information the rule was for the son' to 


` succeed to the holding on the death of his father, the orily reason- 


able interpretation to place on that passage appears to me tò be 
to hold that it recognised the heritability of the rights of resident 
tenants which previously had been sanctioned by custom alone. I 
have to repeat that a resident raiyat before he becamea raiyat 
with rights of occupancy corresponded to the non-occupancy raiyat 


` of the Bengal Tenancy Act. 


The effect of Act X of 1859 was to introduce a new distinc- 
tion among resident raiyats, namely, those who had a right of 
occupancy and those who had not such a right, and insthe passage 
in Mr. Field's Introduction tothe Regulations, to which Banerjee, J. 
refers in his judgment, the latter class are said to' have been 


"temporary tenants or tenants-at-will" Tenants-at-will have, 


however, their rights, limited though they may be. The des. 
cription tenant-at-will does not nécessarily imply that on his 
death his heir is liable to eviction. Act X of 1859 was admittedly 
framed for the protection of the tenants against illegal exwetion - 
and extortion. Mr. Field does not suggest that it deprived the: 
raiyat of any right, much less that it took away the right to be 
succeeded in his holding by his heir, which right section 6 of 
the Act distinctly acknowledges. It is also to be noticed that it 
has been held by this Court that such tenants cannot be evicted’ 
except on notice terminating with the close of the agricultural year. 
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The view that prior to the passing of the Bengal Tenancy CIVIL, 
Act the rights of resident raiyats were heritable, which is thus 1907. 
supported by authority, receives further indirect. support from Mobunt Lakban 
the fact * that the case law of the Criminal and Civil Courts as ere Das 


contained in the Law Reports contains no single instance in which 
on the death of a raiyat the landlord has evicted the heir and 
taken possession of the holding. Such an act, even if it were 
within his rights, would certainly not have been regarded as an 
act ‘of moderation" toward the tenants, such as was enjoined by 
article 6 of Regulation 1 of 1793, and equally certainly would not 
hgve been submitted to without protest. Yet even though it is 
jrell- known that by illegal exactions and evictions the landlords 
'in Eastern Bengal in 1874 drove their tenants to revolt, the 

eus contain no instance of a case in which a landlord on the 
death ofa raiyat evicted his heir. If the landlord had then 
possessed the right there can be no doubt that, he would not have 
been restrained by any feelings of moderation from exercising it. 
The reasonable inference is that he never. had such a right. 

To support the view that the right of the raiyat was not 
heritable there are two cases decided in 1867 only to which 
Banerjee, J., refers in his judgment, viz,—Azoodhya Pershad v. 
Jmambandi Begam (1) and fatee Ram Surmah v. Mungioo 
Surmah (2). In the former we have merely a doubt expressed 
by Peacock, C. J., whether the rights of occupancy raiyats were 
necessarily heritable, which doubt does not appear to have been 
shared by the four other Judges who were sitting with him : and 
in the latter it was held that the distant relation of a deceased 
occupant raiyat was not entitled to succeed by inheritance to the 
holding in place of another relative with whom the zemindar had 
made a settlement, but that the landlord was entitled to let the 
holding to whom he pleased. g 

Iù this state of affairs the Bengal Tenancy Act was passed 
andin it forthe first time the rights of resident raiyats without 
rightsof occupancy received attention. From the provisions of 
the Act dealing with this subject it seems clear that the intention 
of the legislature was, by protecting that class of tenants from 
rack- -renting and eviction, to enable them to attain to the posi- 
tion of settled raiyats and so to acquire rights of occupancy ; and 
section 20, clause 3, in laying down how the status of a settled 
raiyaf may be acquired, re-enacts in almost identical words the 
concluding passage of section 6 of Act X of 1859. In my opinion, 

(1) (1887) 7 W. R. 528. (2) (1867) 8 W. R. 60, 
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‘CIVIL, that section recognises and confirms the heritable right of the 
1907. resident tenant which had previously been sanctioned by'custom 
— 
Mohunt Lukhan and confirmed by Act X of 18 59. . LEN 
Narain Das . Inthe next place, it is impossible to accept thg suggestion 


Jainath Pandey. that the maxim expressio unius est exclusio alterius can be applied 
to interpret section 26 of the Bengal Tenancy Act, so as to deprive 
non-occupancy raiyats of the right of heritability. Itis nota 
case.to which the maxim would properly apply, where words or 
expressions have been coupled together in the section, one of which 
generally includes the other so as to give rise to the conclusion 
that the more general term is used in a meaning excluding the 
specific one. It is rather a case to which, as has been pointed ou 
in several cases in England, the maxim cannot be applied. The\ 
section deals only with the particular case of raiyats having rights 
of occupancy, and if the rights of raiyats outside that class were 
already heritable by custom, as seems to have been the case, the 
inference cannot be drawn from its provisions that its object was 
to alter the general law. The heritable character of a. right of 
occupancy appears indeed never to have been questioned till the 
doubt on the point was expressed by Peacock, C. J., in the case 
of Afoodhya Pershad v. Imam Bandi (1). The object of section 

- . 26 appears to have been twofold :— 

(1) To remove any doubt which may have arisen as to the 
heritability of that right, and (2) to provide against escheat of the 
holding to the Crown in the event of a raiyat with a right of occu- 
pancy dying and leaving no heirs. It seems impossible to apply 
the maxim so as to extend the provisions of that section, which 
were framed for a definite and distinct purpose, to cover or in any 
way affect the rights of non-occupancy raiyats. 

All that can possibly be said is that there is in the section 
a failure to include non-occupangy raiyats, not an intention to 
exclude them from the right which was confirmed in favor 
of raiyats with rights of occupancy. 

Lastly, it remains to consider whether the provisfbes of 
section 26 read with the other sections of the Bengal Tenancy 
Act support the conclusion of the leatned Judges in the case of 
Karim Chowkidar v. Sunder Bewa (2) that the intentian of the 
legislature was not to make the rights of a non-occupancy 
raiyat heritable, and in dealing with this question it is perhaps 
hardly necessary to refer to the elementary rule that in constru- 
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ing a Statute all the parts are to be taken together and not one 
part ofily by itself, and that the true meaning of any passage is 
that whjch best harmonises with the subject and with every 
other passage of the Statute. It has already been noticed that one 
ofthe objects for which Act X of 1859 was enacted was to prevent 
illegal exaction and extortion in connection with the demands 
of rent, and that that object was not attained, certainly so far 
as non-occupancy raiyats were concerned. In enacting the Bengal 
Tenancy Act the legislature dealt specifically with this class of 
raiyats, giving them at the same time the new and possibly mis- 
leading name of non-occupancy raiyats. They are in fact resident 
raiyats who have not acquired the right of occupancy. Chapter VI, 
sections 41 to 47 of the Act deals with this class of raiyats and 
/sets out their rights, 

Section 42 declares the liability of a non-occupancy raiyat to 
pay the rent agreed on between him and his Jandlord at the time 
of his admission to the holding, and section 43 protects him from 
enhancement of rent except by a registered agreement or by an 
agreement under section 46. Section 44 protects him from 
ejectmeat except for certain specified reasons and section 45 
saves him from ejectment without notice on the expiration of 
hislease. Section 46 lays down the conditions under which his 
rent may be enhanced, gives to the raiyat the option of accepting 
or refusing a settlement at an enhanced rental, and provides that 
in the event of his accepting the agreement he shall be entitled 
to remain in occupation of his holding at that rent for a period 
of five years from the date of the agreement. Section 47 provides 
that the acceptance of such an agreement shall not be interpreted 
to mean that the raiyat is admitted to occupation from the date 
of such acceptance. 

Then section 20 which defines “a settled raiyat" provides in 
clause 3 that for the purpose of acquiring the status of a settled 
raiyat a person shall be deemed to have held as a raiyat any land 
held @s a raiyat by Zhe, person whose heir he ts. It is to be observed 
that the person referred to in this clause is a non-occupancy raiyat 
until he becomes a settled raiyat. Section 21 gives to all settled 
raiyats a right of occupancy. 

Section 79 gives to a non-occupancy raiyat the right of 
making improvements in his holding and section 82 entitles him 
to compensation for improvements níade by him or hts predecessor 
in interest in the event of his being ejected from his holding, 
thereby implying that the right is heritable. 
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1907: the right of a non-occupancy raiyat to hold for five years ata 
— Lukban rent fixed under Chapter VI by a Court or under ls by a 

Narain Das Revenue Officer. 

Jai nath Pandey. There seems no doubt that in enacting these T of 
the Law the legislature intended to recognise the status of a 
non-occupancy raiyat as higher than that of a mere tenant-at-will. 
Did the legislature, when acknowledging or conferring these 
rights, intend that they should be illusory, dependant merely on 
the life of the tenant, and liable to be lost to the heir or repre- 
sentative of a non-occupancy raiyat on his death ? 

The learned Judges who decided the case of Karim Chowk 
dar v. Sunder Bewa (1) refer to these rights and recognise ae 
hardship which would follow if they all lapsed at the death of the 
raiyat. In restricting their finding to a raiyat who does not hold 
under any express agreement they appear to have recognised that 
in the case of an agreement entered into by a raiyat with his 
landlord under section 46 of the Bengal Tenancy Act, the pro- 
visions of Section 37 of the Contract Act would apply and that- 
the rights of the raiyat under the contract would on his death 
devolve on his heir or representative, that is to say, that his rights 
under such an agreement would be heritable. The same would 
appear to be the case with regard to a lease for a year or from 
year to year. Atleast non-occupancy raiyats would have the 
same rights in respect of such a lease as under-raiyats have been 
held to have by the Full Bench in the case of Arip Mandol v. 
Ram Ratan Mandol to which reference is made at the prang 
of this judgment. $ ` 

With all respect I am unable to agree with the view which 
Rampint J. has taken in his judgment in the case of Karim Chowki- 
dar v. Sunder Bewa (1) of the effect of section 82 of the Bengal 
Tenancy Act. That section, in my” opinion, clearly makes the 
right to compensation for improvements heritableand the words 
' predecessor in interest", as used in that section, must certainly 
be taken to include the heir. Otherwise the result would follow 
that after the ejectment of the heir of a taiyat and the introduc- 
tion of a new raiyat on the holding, the latter would be entitled 
to the compensation for improvements and not the former : which 
can hardly be held to have been the intention of the legislature. 

Of the rights of non-occupancy raiyats specified in the Act 
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one then is made heritable and another is heritable under the 
general law. The remaining rights are clearly given, and it is 
generally so admitted, with the ultimate object of enabling a non- 
occupancy raiyat to attain. in the course of years to the status of a 
settled raiyat and so to acquire rights of occupancy. Section 20 
lays down how the status of a settled raiyat may be acquired and 
clause 3 ofthat section, in my opinion, unmistakably provides that 
for the purpose of attaining to that status the heir or representa- 
tive of a non-occupancy raiyat is entitled to succeed by inheritance 
to the rights ofthe person whose heir he is, that is to say, that 
the rights of a non-occupancy raiyat are heritable. This view is, in 
my opinion, confirmed by implication by the provisions of section 

. 5, clause 2 which includes in the definition of a raiyat the 
successor in interest of a person who has acquired land for the 
purpose of cultivating. 

Section 26 standing as it does in a. chapter dealing with the 
rights of raiyats with rights of occupancy, can hardly be inter- 
preted as by itself sufficient, regardless of the other provisions of 
the Act, to indicate that the intention of the legislature was 
not to make the rights of a non-occupancy raiyat heritable. 

‘I would, therefore, answer the question referred in the 
affirmative. 

Mitra J.—The decision in Karim Chowkidar v. Sunder 
Bewa (1) is based mainly on the principle of interpretation 
expressio unius est exclusto alterius. The argument adopted in 
that case is that, because section 26 of the Bengal Tenancy Act 
declares that the interest of an occupancy raiyat is heritable and 
the Act is silent in this respect as regards the interest of a non- 
occupancy raiyat, the inference by implication is that the framers 
of the Act intended that heritability should not be an incident 
of the right of the latter. But it is well settled that great 
caution is necessary in dealing’ with the maxim expressio unius 
est excitusto alterius. The maxim is not of universal application, 
as was#observed by Lord Campbell in Saunders v. Evans (2). 
There are many exceptions to it. In London Foint Stock Bank v. 
Mayor of London (3), ‘Lord Coleridge, C. J. observed, “The 
general principle that expressio unius est exclusto alterius cannot 
indeed be questioned, but it applies with a force differing in 
different cases. Its application depends to a great extent on the 
way in which a deed or statute is drawn.” In Bostock v. North 


(1) (1896) I. L. B. 24 Cale. 207. ' (2) (1861) 8 H. L. C. 721 (729) 
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Staffordshire Ratiway Co. (1), Lord Campbell[said with referenc 
to statutes relating to a canal company :—'" In construing instru 
ments so loosely drawn as these local Acts, we can hardly appl: 
such maxim as that, the expression of one thing is the” exclusioi 
of another, or that the exception proves the rule." Chitty, L. J 
made a similar observation in Conservaiors of the River Thame. 
v. Smeed Dean & Co. (2). The following observation is reporte 
with reference to the Thames Conservancy Act, 1894 :—" To ai 
Act drawn as this is, I think it would be dangerous to apply th 
rule of expressum faci? cessare tacitum. I decline to draw the 
inference that because shares are mentioned in (a), they ar 
excluded from (a), (2) and (c).” 

The provision as to heritability in section 26 of the Benga 
Tenancy Act as to occupancy rights owes its origin, it seems t< 
me, not to an intention to confer or create a right, but either t 
an imperfect knowledge of existing rights or to meet unfounde« 
objections and doubts such as were thrown in Ajoodhya Persad v 
imam Bandi Begum (3). Peacock C. J. said in that case—* speaking 
for myself, I am not at all sure that a right of occupancy gainec 
under section 6, Act X of 1859, is necessarily heritable.” Hi: 
colleagues Trevor, Loch, Kemp and Macpherson, JJ. dic 
not share in the doubt. The right of an occupancy raiyat ha: 
in fact been always supposed to be heritable, and section 6 o! 
Act X of 1859, as well as the Bengal Tenancy Act, clearly con- 
template heritability. The provision in section 26 was superfluout 
and might have been inserted by way of abundant caution, as is 
very frequently the case with the Acts of our legislatures. It might 
also be that the first part of the section was supposed to be 
necessary to be inserted in order to bring in the second part for 
the benefit of landlords f.e., to prevent succession to the King 
as the ultimate heir, the right to occupation being limited to 
raiyats or cultivators. If this be sé, the implication arising from 
the provision in section 26 can scarcely be held to operate asa 
negation of the existence of the right as regards the intefests of 
other classes of raiyats dealt with by the Act. 

The Bengal Tenancy Act, as indeed every statute, must, 
if possible, be so construed as to give sense and megning to 
every part. We must be guided by the intention of the 
legislature, which in many cases must be taken according to the 


(1) (1855) 4 E. & B. 832. (2) (1897) 2 Q. B. 884 (851). 
(3) (1867) 7 W, R. 628. 


Vor. V) Hiak court. 41 


` necessity of the matter and according to that which is consonant CIVIL, 





to reasán and justice. If it can be fairly inferred from other parts 1907. 

of the Act, from a consideration of the substantial rights conferred Mohunt Lakhan 

by other” sections of it, the known history as to heritability ‘Narain Das 

of raiyati interest and the rights recognised before the passing Jainath Pandoy. 

of the Act, that the right of a non-occupancy raiyat should be T EM. 
J 


considered to be heritable, a negative inference merely from amie 
the insertion of section 26 would be highly anomalous and unjust. 

The customary Law, the history of legislation in British 
India and judicial decisions as to the rights of the different 
classes of raiyats in Bengal before the passing of Act VIII of 

885 tend to show that section 26 merely declared an existing 
right and did not confer any right on occupancy raiyats who 
/ mostly belonged to the class which in the pre-British period and 
in the Bengal Regulations was called kandkasht or chhapparband. 
They had heritable interest. A very large majority of raiyats, 
now called non-occupancy raiyats, had also heritable interest 
irrespective of legislation. The incident of heritability was 
common to all classes of raiyats and I cannot suppose that 
section 26 of the Bengal Tenancy Act intended to recognise the 
right in one class, and at the same time took away by implication 
a similar right of another class. The maxim expressio unius est 
exclusto alterius has seldom been so applied as to take away a 
recognised existing valuable right. 

The Bengal Regulations following the classification as it 
obtained in the pre-British period contemplated only two classes 
of ralyats, the AAudéast and the patkast. The nomenclature 
and classification of raiyats adopted in the Rent. Act (X of 1859) 
and Act VIII (B. C.) of 1869 which reproduced the substantive 
provisions of Act X of 1859, ie. into raiyats at fixed rates, 
occupancy raiyats and raiyats who did not come under either 
of the above classes, was upknown to the framers of the Bengal 
Regulations and the people. The classification made by the 
legislgtion of 1859 crossed the classification which had found 
place for centuries before, but the Act of 1859 did not attempt 
totake away any existing right either expressly or by impli- 
cation. The Bengal Tenancy Act followed the classification 
given in Act X of 1859 but added two other names,—non- 
occupancy raiyats and under-raiyats. The Act did not create 
any new classes of raiyats—it only classified and gave names 
to raiyats who were neithe[ raiyats at fixed rates or occupancy 
raiyats. The connotation of occupancy raiyats under the name 
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OIvIL. of “settled raiyats" was made more extensive, but the new 
1907. classification and nomenclature of the third class of raiyats 
Mohunt Lakhan recognised by Act X could not have been intended, to take 


Narain Das away and did not, it seems to me, take away any existing rights. 
Jainath Pandey. It added rights, and rights, which the older legislative enact- 
Mitra, J. ments did not expressly recognise, were also recognised by it. 
— None appear to have been subtracted. The clear intention of 
the Bengal Tenancy Act is to give fixity and substantial tights, 
as far as possible, to a]l cultivators, a class justly the object of 
special favour of every civilised administration. Substahtial 
rights’ were also conferred by the statute to the class it called 
non-occupaney raiyats. Under section 7 of Act X of 185 
they were only entitled to have ottas. They were considered 
to be tenants from’ year to year and could be ejected on \ 
reasonable notices to quit, if they had not fo//as for terms of 
years. Tenancies from year to year as well tenancies for a term 
were heritable under the general law of the country or con- 
tractual relation created by potfas. It was never thought that 
atenancy from year to year ceased at any time, even during 
the course of a year of the tenancy on the death of the tenant. 
The tenancy was never considered to be one " at will " strictly 

` so called. “Tenancies at will” strictly so called are in fact 
very rare in this country, though they are not unknown. 
There are many cases in the books in which raiyats who came 
under section 7 of Act X of 1859 were taken to be raiyats holding 
from year to year and their tenancies could be terminated only 
by service of reasonable notices to quit. I may refer to Jubray 
Roy v. Mackenzie (1), Rajendra Nath v. Bassider Ruhman (2), 
and Ram Rotton Mundal v. Netrokally (3). These raiyats were 
supposed to have the same sort of interest as ordinary tenants 
from year to year. Under the lay of England it is well settled 
“that the death of either party does not determine such a 
tenancy," ‘unless, indeed, the lessor be tenant for life only and 
the lease is not made pursuant to any statute or power, and 
that in all cases of yearly tenancies, half a year's notice expiring 
at that period ofthe year at which the tenancy commenced was 
reasonable notice to quit. But as regards agricultural fenancies 
from year to year the period was extended to. one year by 
section 51 of St. Vic. 38 and 39, C. 92 (The Agricultural Holdings 
(England) Act 1875) and the provision has been retained in the 


(1) (1879) 5 O, L. R. 231. (23 (1876) I. L. R. 2 Calc 146. F. B. 
(3) (1878) I. LR, 4 One. 339. 
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Agricultural Holdings Act of 1883 which repealed the Act of 
1875. (his rule of English law has been adopted in Bengal as 
regards under-ratyais under section 49 of the Bengal Tenancy Act, 
the righteof the landlord to eject non-occupancy raiyats having 
practicaly been taken away by the Act. The yearly tenancies 
coming under section 7 of Act X of 1859 were, as similar tenants 
are in England and other civilised countries, always considered 
to be heritable, the law of England as to heritability 
having been applied ever since 1859 in the same way as the 
law as to notices to quit and, as I shall presently show, 
the ‘customary law in India distinctly favoured heritability. 
Before the year 1885, the question of the heritability of the 
interest of a raiyat who came under section 7 of Act X of 1859 

rhad passed beyond the domain of custom or local usage. It 

' became settled law, based on ancient custom and equitable prin- 
ciples, that his right was heritable. In my opinion, the question 
raised in Karim Chowkidar v. Sundar Bewa (1) was due merely 
to the insertion of section 26 in the Bengal Tenancy Act. 


The non-occupancy raiyats have now under the Bengal 
Tenancy Act the privilege of making improvements (section 79) 
aud the right to compensation on ejectment (section 82), a. right 
transmissible to heirs, non-liability to enhancement for five years 
(section 46, sub-section (7) and section 113), and protection 
agaiust a purchaser free of encumbrances of the superior interest 
(section 160, cl. b) and it would be idle and unreasonable to 
contend that an important existing right was taken away, a right 
without which the other rights conferred by the Act would be 
delusive. b 

The incidents of non-occupancy right are statutory, in 
some respects just as those of occupancy rights, but in other res- 
pects the rights and incidents are either customary or are merely 
incidents of the contractual rélation between thé landlord and his 
raiyat or, are legal incidents as settled by judicial decisions, copsen- 
sus af legal ppinions and adaptability to principles of equity and 
justice. As regards ejectment, the right of a non-occupancy raiyat 
bas practically ceased to be contractual and even the true landlord 
has not now the right to eject him though he might have 
entered the land on a contract bonå Jide made with a trespasser 
against the true landlord [Aimad Lal Pubrasht v. Kalu 
Pramanik (2]. Continued occupation for more than twelve 


(1) (1896) I. L. R. 24 Cale, 207. ° (1) (1896) I. L, R. 20 Cale. 708 F.B, ` 
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years, the occupation of a man and his heir being taken 
together, creates the superior status of an occupancy,raiyat. 
Even a$ regards enhancement of rent of the raiyats contem- 
plated by section 7 ofthe Rent Act of 1859, the Courés.of law 
could and did interfere. The relation between landlord and 


tenant, though in one.sense contractual, included rights which ` 


could be regulated by the Courts as to.enhancement and ejectment. 
In Bokronath Mundal v. Binodh Ram Sein (1), a Full Bench of 


the Calcutta High Court held— a landlord cannot recover rent 
at an enhanced rate from a raiyat who has not a sight of occu- 


pancy unless he proves the existence and the reasonableness of 
the grounds stated in his notice under section 13 of Act” X 
of 1859. Section 13 is applicable not merely to raiyats having’ 


right of occupancy, but to all under-tenants and raiyats.” The 


Bengal Tenancy Act codified the case law and enlarged thelrights of 
ralyats whom it called “ non-occupancy raiyats" and gave them 
practical freedom from ejectment. We are now told that the 
interest of a non-occupancy raiyat is not heritable, or to borrow 
the language of an English lawyer, the interest which is chattel 
personal does not descend tothe executor or administrator of 
the tenant. 

Section 82 of the Bengal Tenancy Act has been drawn from 
similar provisions in the Agricultural Holdings Act of 1883 
(46 and 47 Vict. c. 61).. The general principle recognised by the 
Act is one conferring upon the tenant the right on quitting his 
holding to obtain from the landlord compensation for improve- 
ments of a specified kind. The word “tenant” as defined in the 
Act includes “his executors, administrators and assigns &c." 
Section 82 includes the case of a non-occupancy raiyat and 
makes the right to compensation heritable. The implication 
from section 82 read with the corresponding provisions in 
the Agricultural Holdings (England) Act of 1883 seems to be 
irresistible that heritability is a necessary incident to all classes 
of raiyati interests dealt with by the Bengal Tenancy Act. 

There is no law of emblements in this country ; rieither does 
the Bengal Tenancy Act make any !provision for the heir, 
executor or administrator. taking away crops or the benefit of 
improvements made by a non-occupancy raiyat in casd of his 
death before the crops are taken away or before he gets compen- 
sation for improvements madeby him. The reason of the omission 
seems to me to bethat the right is heritable independently 

(1) (1868) 10 W. R. F. B 33; 1 D. L. B. 95 F. B, 
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ofthe Bengal Tenancy Act. The heritability of the interest Ovin, 

€ " nass 
of raiyats who camé under section 7 of Act X of 1859 was never 1907, 
denigd ‘and the unavoidable implication from the various Provi- ^ arohunt Lakhan 
sions of the-Bengal Tenancy Act seems to me to be also in favour Narain Das 


of heritability. Rules of law embodying the English law of Jainath Pandey. 
emblements were evidently thought to be unnecessary as the Mitra, J. 
' tenant's heir succeeded on his death, in the same way as the — 
executof, administrator or assignee in England or Ireland would 
succeed to tenancies for terms or from year to year as chattels 
persofial. The law of England as to such tenancies has been 
uci in the Transfer of Property Act and was, as I have shown 
applied irrespective of the customary law recognised by the old 
authorities and the Regulation laws, by Courts in Bengal to 
rios holding land from year to year. + 
j I now come to the old authorities dealing with the question 
f of heritability of the interest of raiyats. If the old classification 
and nomenclature, 24ud£ast and “patkast had been retained, a 
large majority of the present non-occupancy raiyats would have 
within the kAudast class. Patkast raiyats have, always been 
smaller in number. The landlords as well as cultivators always 
preferred and still prefer residence in the village in which the 
lands let out for cultivation lie. Mr. Shore (afterwards successively 
Sir John Shore and Lord Teignmouth) says in his „minute of 
June 1789 (para. 225): “There are two other distinctions of 
importance also, with respect to the right of the raiyats. Those 
who cultivate the lands of the village to which they belong 
either from length of occupancy or other cause, have a stronger 
right than others, and may ‘be considered as hereditary tenants. 
The other class cultivate lands belonging to a village where he 
does not reside; they are considered as tenants-at-will (Fifth 
Report page 140). Mr. Elphinstone in his History of India (page 
73, 9th Ed.) says, speaking of the two classes of ralyats: “The 
permanent raiyats are those who cultivate the lands of the village - 
wher? they reside, retain them during their lives and transmit 
them to their children.” At page 268, the learned Editor, 
Mr. E. B. Cowell says—''This class is called in the territory under 
Bengal ekhudkasht raiyat3.” Speaking of this class of raiyats 
Mr. Carnegy says (Notes, page 40) that prescription or length of 
occupation has nothing to do with their right. ‘Mr. Baden 
Powel in his Land System of British India refers to the same 
classification—khudkasht and patkasht. Speaking of the former 
class, he says that they were privileged and were not liable {o 
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OTIL, eviction. He adds—"Law has given privileges, after a lapse of 


1907. years, to the far cultivators and as well as to the khrdkasht. 
Mohunt Lukhan The distinction found in the Regulations and in the older 
Narain Das Reports has ceased to be of practical import, and has given place . 


Jainath Pandey. to the legal distinction of "occupancy" raiyat and ‘non-occupancy 
Mira, J, raiyat’? I should note that AAudkasht and patkasht are not 
-— respectively synonymous to occupancy raiyats, and non-occupancy 
raiyats. The classifications are.based on altogether different 
principles." (Vol. I, page 599-600). Mr. Field (afterwards à, Judge 
ofthis Court) in his Introduction to the Regulations of the Bengal 
Code says (page 25) that heredttary rights of occupancy have al- 

ways been claimed for AAudkashtraiyats but not for the other cl 
There can be no doubt, therefore, that kAudkasht raiyats were ndt 
` liable to eviction as long as they paid rent and they had heritable 
rights. Length of occupation was not the criterion for determining 
the status of a AA#udkasht raiyat under the old system or custo- 
mary law as pointed out by eminent writers on the Land Law of 

Bengal. Residence was the only criterion. 


The Rent Act of 1859 introduced an pan: rule—a 
rule of twelve year's occupation—for its classification of raiyats. 
The Act of 1859, however, did not sufficiently guard the 

- interest of such Ahudkasht raiyats as could not get the 
privileges derivable under the statute from occupation for twelve 
years, while, on the other hand, it conferred privileges on paskast 
raiyats which they had not under the customary law of the land; 
but it is curious that notwithstanding that. the rules laid down 
in the Act had ‘operation for more than quarter of a century, 
no reported case is to be found in the books showing the eviction 
of the heir of any raiyats of any class, merely on account of the 
death of the original raiyat. Such eviction was practically 
unknown. Our attention has beéy drawn to Jate Ram v. 
Mungloo Surmah (1), as a case of ejectment of the heir of a 
raiyat, but the Report does not give sufficient facts and. “we 
cannot rely merely on a dictum. 


The anomaly created by the Rent Act of 1859 as to the 
rights of AAudkashi raiyats and the evident injustice done to a 
large section of the class, were attempted to be remedied by 
the Bengal Tenancy Act in Ch. VI, the chapter on non-occupancy 
raiyats. They were declared to have fixity of holding as long 
as they paid fair and equitable rents and the rights which the 

(1) (1867) 8 W. R. 60. à 
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inferior class of AAudkast raiyats had before 1859 were thus restored CIVIL. 
tothem* The patkast raiyats were also gainers with their brethren 1907. 
of the other class. It seems to me plain that it was never the inten- Mohunt Lukhan 


tion of the framers of the Bengal Tenancy Act to lay down byim- . Narain Das 
plication that the right of a non-occupancy raiyat is not heritable. Jaiņath Pandey. 
The implication from the provisions of the Act other than section titra, J. 
26 is clearly in favour of heritability and the counter implication — a 
from section 26 has, in my opinion, no weight. 


'The words “and includes also the successors in interest 
of persons who have acquired the right” inthe definition of 
raiyat in section 5, sub-section (2) of the Bengal Tenancy Act, 
also lend considerable weight to the argument in favour of 
heritability. A non-occupancy raiyat is a ratyat within the 
"meaning of that word (section 4) and “succession” includes 
intestate succession (section 3, clause 13). If we read the expres- 
sion “ non- -occupancy raiyat” wherever it occurs and consistently 
with the text in the light of the dtfnition given in the Act, 
there cannot be much difficulty in coming to the conclusion that 
the right is heritable. A definition, it is true, cannot confer a 
right, but it helps in ascertaining whether a right already existed 
or has been given by the statute. 


Section 20, sub-section (4) of the Act which corresponds - 

with the-last clause in section 6 of Act X of 1859 also tends to 

show that the heir of a non- occupancy raiyat acquires an interest 

in the holding by virtue of his heirship. He may tack his own 

period of occupation to that of his predecessor and thus acquire 

the status of a settled raiyat. Forthe purpose of the acquisition 

of the status of a raiyat with a right of occupancy, his heirship 

must be taken into consideration. If the tenancy ceased with 

the death of the tenant, his heir must be supposed to hold under 

a new tenancy, if permitted, by the.landlord to do so. The 
tacking of his predecessor’s period of occüpation would be 
inconsistent with the creation of a new tenancy in him. 


' + Again, looking to the different provisions in chapter VI of 
the Act relating to nomoccupancy raiyats, the conclusion seems 
to me to be unavoidable that so far as the right of such a raiyat 
is contractual, £4, when he -holds under a registered lease, the 
contract must be binding on the parties to it and their representa- 
tives in case of death according to the provisions of the general 
law of contracts. The same pule must apply when he holds over 
after the expiry of tbe lease, but under the statute he cannot be 
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ejected except under the provisions of section 45. Even When he 
is admitted to occupation under a registered lease for 4 ! term of 
years, the landlord's right of re-entry can be exercised only in the 


. mode prescribed by section 45. If the lease is for a term of 
years not below twelve, the right of re-entry cannot be’ exercised- 


at all, the raiyat being entitled to the status of a ` settled raiyat' by 
occupation for the period, and the 'contractual right being 
undoubtedly heritable during the term, the heir takes the benefit. 
Ifthe raiyat is admitted to occupation otherwise than by a 
registered lease for a term of years less than twelve, or if he is 
once permitted to hold over and if the right to eject, if any, 


* js not exercised, the raiyat acquires, without anything more, 


permanency as to occupation except as provided in section 44, 


section 20, sub-section (3) read with section 46, sub-section (7). 
entitling the heir to add his period of occupation to that of his ` 


predecessor. . 


` For these reasons I agree with Brett, J. that we should 

answer the question referred to the Full Bench in the affirmative. 

I regret the answer I have given to the question put to us is 

not in full accord with the opinion of the majority of my 

colleagues including the learned Chief Justice, but I have at the 

same time the satisfaction to find that it is not inconsistent with 
their opinion. 


Geidt J.—The appellant, who is the deeem. in this 
suit for ejectment claims to hold certain land as the successor in 
interest of one Mohant Dewa Dass who acquired by purchase 
the rights of a non-occupancy tenant. The District Judge on 
the ‘authority of the decision in Karim Chowkidar v. Sundar 
Bewa (1) has held that such a tenancy is not heritable, and he 
has also found that the defendant has failed to prove that such 
tenancies are heritable, by which I understand the District 
Judge to mean that the defendant has failed to prove any 
custom or usage by which such tenancies are heritable. The 
learned Judges who heard this appeal were doubtful of the correct- 
ness of the ruling on which the District Judge has relied, and 
they have accordingly referred for the decision of a Full Bench 
the question whether the right of a non-occupancy raiyat is 
heritable. 

The question referred is one of law, and of law only, and it is 
important in discussing the questiop to keep this in mind, and to 

(1) (1896) L L. R, 24 Cale. 207. , 
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realise that in our decision we are not concerned with any custom 
or usagq however widely spread. We are not in the position 
once occtpied by Judges in England who as the depositaries of 
the commfon law, would take jüdicial cognisance of a custom as 
part of that common law. It has not been contended nor could 
it be contended in view of the past history of the matter, that the 
right of inheritance in a non-occupancy holding is a right which 
we must affirm under the rules of justice, equity and good con- 
science. Noris the right regulated by any personal law such as 
„that of Hindoos and Mahomedans, The issue, therefore, is narrowed 
down to this, Has the right been conferred expressly or:by 
necessary implication in any enactment of the Legislature? The 
only Act to which our attention has been drawn as having any 
such effect is the Bengal Tenancy Act of 1885. That Act by 
(section 26 has expressly conferred the right of inheritance in 
occupancy holdings, subject to the existence of @ny custom to the 
contrary, but there is no such enactment -in the case of non- 
occupancy holdings. The learned pleader for the appellant, 
however, points to other provisions of the Act which confer sub- 
stantial benefits on non-occupancy raiyats, as showing that the 
right of inheritance exists in this class also. To test the validity 
of this argument it is necessary to review the previous history of 
the subject for the purpose of ascertaining the true aim and 
` scope of the provisions on which reliance is placed. 

The classification of raiyats into occupancy and non-occu- 
pancy raiyats is comparatively modern. In former times the 
division was into Akudkast and patkast raiyats. The former 
cultivated land in their own villages while the latter cultivated 
lands outside their own villages. From the account given by 
Mr. Field in his Introduction to the Bengal Regulations it appears 
that by custom ZAud£ast raiyats had two important privileges : 
they are not liable to be ousted except on failure to pay rent, and 
their holdings descended to their sons. Patkast raiyats, on the 
other hand, “ had no rights and were mere tenants at will” or as 
Mr. Justice Mitra describes them in his Land Laws of Bengal 
(Tagore Law Lectures 1895, page 283) * these poor holders of 
land were at the mercy of the landlords.” 

The first attempt by the legislature to regulate the relation- 
ship between landlords and tenants wás embodied in Rent Act 
X of 1859. That Act dealt with raiyats onanew system. "There 
were first of all raiyats whose rates of rent had not been changed 
since the time of the Permanent Settlement. Their position has 
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OrviL, not altered, and they need not be separately considered any fur- 
1907. ther. All other raiyats were classified according as they possessed 
Mohunt Lukhan occupancy rights or not. Every raiyat who had seithé; by him- 
Narain’ Das self or through a predecessor cultivated or held land fox’ a period 


Jainath Pandey. of 12 ‘years was declared to have a right of occupancy in the land 
idi J so cultivated or held by him, so long as he paidthe rent payable 
— on account of thesame. The rent of these raiyats could not be 
enhanced except for certain specified teasons. For raiyats not 
having rights of occupancy no special provision was made except 
that they were declared to be " entitled to pottas only at such 
rates as may be agreed on between them and the persons to i 
whom the rent is payable." These raiyats were liable to- eject- 
ment if holding on a potta at the end of the term, and if holding > 
i otherwise at any time. Apparently too no notice determining th 
tenancy was required and no suit was necessary. Under section \ 
25 “if any zemindar or other person in receipt of the rent of land ^ 
requires assistance to eject any cultivator not having æ right 
of occupancy, he. shall make application to the Collector and * 
the Collector shall proceed thereupon to enquire into the 
case, and pass orders in the manner-provided for suits under this 
Act.” 
The effect of the Act was, as described by Mr. Field, 
(section 38 of the Introduction) to divide cultivators into those’ 
having a “ right of occupancy, and those having no such rights, 
and who are merely temporary teaants or tenants at wil" A. 
new classification of raiyats was introduced. But although the 
distinction between &Audkasht and paikasht was ignored, and ` 
although that distinction at the present day has no significance, 
the immediate result of the new classification at the time was, 
broadly speaking, to include within the class of occupancy raiyats 
all £Aud£asAt raiyats as well as a large number of parkasht raiyats. 
There were still a privileged, and ap unprivileged class, only "the 
line of demarcation was changed, the numbers of the privileged . 
class being increased, and of the unprivileged class diminished. 
The point; however, to. which I desire especially to draw attehtion 
is that of the two important privileges which : belonged by custom 
to khudkasht raiyats, one, that of freedom from eviction on 
` condition of payment of rent, was" bestowed by legislative enac- 
ment on all occupancy raiyats, while of the second privilege, the 
right.of inheritance, no mention was made. The unprivileged class 
now reduced in numbers and comprising all those who ‘had not 
held land continuously for twelve years were left without any 
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right at all except the right to receive a potta—a boon of doubt- 
ful ud and ineffective in the absence of any special provision 
for enfolying it. 

The tondition imposed by Act X of 1859 as necessary for the 
acquisition of occupancy rights in any land, namely, that the 
raiyat must have held or cultivated it for twelve years afforded 
landlords a loophole by which the accrual of occupancy rights 
could be hindered. The land held by the raiyat had only to be 
changed before the twelve years expired, and the condition was 
not fulfilled. Accordingly, the legislature, when dealing again 
with the subject in the Bengal Tenancy Act of 1885, defeated this 
device by altering the conditions uhder which the right of occu- 
pancy might be acquired in the future. This right was hence- 
forth to inhere in all land in any village held by a ‘settled raiyat ’ 
of the village, a name which recalls the k4udkasht raiyat of the 
older system. A settled raiyat of a village is every person who 
for a period of twelve years has held land within that village, 
whether the land be the same or different, and whether the land 
be held by the raiyat himself or by the person whose heir he is. 
The effect of these provisions was still further to increase the 
numbers of the privileged class with a corresponding diminution 
in the number of the unprivileged class. The privileges of the 
former were moreover materially enhanced. The freedom from 

-eviction was maintained and extended. An occupancy raiyat 
caunot now be directly evicted for non-payment of rent. The 
landlord's remedy is to sell the holding in execution of a decree 
for arrears, the raiyat having the beneft of any surplus. As 
regards the other privilege, the right of inheritance, which, as we 
have seen, had generally belonged by custom to the sAudkasht 
raiyats, but which the Act of 1859, had not mentioned, that was 

"expressly conferred by section 36 on all occupancy raiyats. 

On the other class, the non-occupancy raiyats, whom it would 
now be more fitting to designate rather as the less privileged 
thatthe unprivileged class, substantial benefits were also con- 
ferred. Their position has in many respects been advanced 
almost to that held by occupancy raiyats under the Rent Act 
of 1859, for they can only be ejected on certain definite grounds 
specified in section 44. Moreover, where the rent of a non- 
occupancy ralyat has been enhanced, as it may be enhanced 
under section 46, the raiyat is entitled to remain in occupation 
of his holding at the enhanced rent for five years after the date of 
the enhancement. „Again, a non-occupancy raiyat is entitled 
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under certain conditions to make improvements on his holding 
and in case of eviction by a landlord, to receive compgnsation 
for those improvements (section 82). 

It is on the provisions of the Act conferring these consider- 
able benefits that reliance is placed by the appellant as shewing 
that the legislature intended to attach to the holding of a non- 
occupancy raiyat the incident of heritability. He contends that 
these benefits are shorn of much of their value and may indeed 
be illusory if they do not descend by inheritance, and from this 
he asks us to infer that the legislature must have intended that 
they should descend by inheritance. I have given careful con- 
sideration to this argument, but find myself unable to accept 
the conclusion sought to be drawn. It is by no means inconceiv- i 
able or improbable that the legislature, when it for the first 
time attached these benefits to a non-occupancy holding, should 
have restricted them to the life-time of the raiyat for the time 
being in possession of the holding. "The. benefits even thus 
restricted constitute a considerable advance on his previous 
position, when he was at the mercy of his landlord. But it 
must further be borne in mind that the right of inheritance may 
be attached to a non-occupancy holding either by custom or by 
contract. Mr. Field in his "Introduction" points to certain 
causes that would tend to create a custom of inheritance among 
khudkasht raiyats. These causes must also have been all along 
in operation though perhaps in lesser degree, and must still be 
in operation, to give rise to such a custom among non-occupancy 
raiyats. Any such custom that may have arisen is preserved | 
by an express provision (section 183) of the-Act. There is also 
nothing in the Act which militates against a contract by which 
the holding is descendible to the heir of the tenant. Theim- 
provement effected by legislature in the status of non-occupancy 
raiyats would thus enure in full and unrestricted degree to the 
benefit of all those who by custom or contract had acquired 
the right of inheritance, while for those who had not so acdwired 
this right, it would constitute, as I have said, a considerable 
advance on their previous position. j 

But the intention of the legislature in this matter may, 
I think, be best gauged by a consideration of the successive steps 
by which the legislature part-passu raised the position of both 
classes of raiyats. In the case of occupancy raiyats, the Act of 
1859 conferred that freedom from eviction which had generally 
existed for &AudEasAt but not for patkasht waiyats. The Act of 
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1885 maintained and extended that freedom from eviction and 
added, legislative sanction to a further privilege, the right of 
iussus: which had also existed by custom in the case of 
khudkasht raiyats, but the existence of which in the case of those 
who had gained occupancy right under section 6 of the Act of 
1859 was doubted by Peacock, C. J., in Ajoodhya Pershad v. 
Imam Bandi Begum (1). As regards the other, the less privileged 
class, which previously comprised the entire body of pathasht 
raiyats, the Act of 1859, though it shifted the line of demarcation 
so as to include a considerable number within the more privi- 
leged class, did for those left outside the line nothing beyond 
declaring them entitled to pottas, a provision which perhaps 
added little or nothing to their security. But the next Act, that 
, of 1885 not only further shifted the line of demarcation and 
included a still larger number within the class of occupancy 
raiyats, but also improved the position of those who were still 
left outside the line by protecting them from eviction except 
for certain clearly defined reasons, and by conferring other 
benefits which I have previously noticed. Is it possible that the 
legislature while giving legislative sanction in that statute by 
express words to the right of inheritance in the case of occupancy 
raiyats, and while improving the position of non-occupancy 
raiyats by clear and definite provisions should have left it to be 
inferred by mere implication that it intended to give legislative 
sanction to the right of inheritance as regards this latter class 
also? The legislature was not dealing with the subject piece- 
meal. If it had, there might perhaps be ground for supposing 
that through carelessness it had omitted to express what might 
be implied from other provisions. The legislature had under 
consideration in the Acts of 1859 and 1885 the whole subject of 
the relations between landlord and tenant, and I find it difficult 
to suppose that while making clear and definite provisions in all 
other matters for both classes of raiyats, it has, in this important 
matter of inheritance, through carelessness left to be inferred in 
the case of non-occupancy raiyats what it has definitely expressed 
in the case of occupancy raiyats. The question is not whether 
the effect of section 26 is to take away from nomn-occupancy 
raiyats a right that previously existed. No right that previously 


existed has been taken away ; on the contrary it is expressly pre- 


served unless inconsistent with the Act. The question is whether 
legislative sanction can be inferred for a right which may or may 
(1). (1867) 7 W. R. 628. 
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Civ, not have previously existed by custom, and for the reasons I have _ 
1907. given, I would answer that question in the‘negative. 
Mohunt La khan An argument has also been founded by the sodio the 
Narain Das definition of the word raiyat contained in section 5 (2) of the 
Jainath Pandey. Bengal Tenancy Act. Under that definition the word “raiyat” 
Geidt, F includes successors in interest and from this it is contended that 


-— the legislature contemplated that raiyats should be succeeded in 
their holdings by their heirs. The inference is legitimate, so 
long as it is not extended into a universal rule to cover all raiyats. 
Undoubtedly, the legislature’ contemplated that some raiyats 
would be succeeded by their heirs but the inference cannot be 
drawn further than this. The words “successors in interest" only 
mean “those who succeeded in interest" and read in this way, the 
definition would run—"' raiyat includes those who succeed him in, 
interest as regards his holding." It leaves undefined what raiyats N 
have successors in interest in respect of their holding. The heirs 
of an occupancy raiyat are now expressly entitled by law to suc- 
ceed to the holding of their predecessor, and this circumstance 
alone would account for the use of the words, even if the heirs of ' 
non-occupancy raiyats were debarred by law from the same rule 
of succession. But they are not so debarred ; they may succeed 
either by force of custom or on the strength of a contract. The 
fact that the heirs of all occupancy raiyats and the heirs of some 
non-occupancy raiyats succeed to the holding is sufficient to satisfy 
the requirements of the definition. 

The foregoing considerations are also applicable to the argu- 
ment -based on the third clause of section 20, which deals with 
the settled raiyats. The clause provides that a person shall be 
deemed for the purposes of " this section to have held as a raiyat 
any land held as a raiyat by a person whose heir he is" This 
clause cannot be construed into an enactment that the heirs of 
all raiyats shall succeed to the holdings of their predecessors. It 
deals with the cases of those who do so succeed, whether the 
succession takes place by force of law, or of custom or of confract, 
or even as a matter of convenience. The heir of a non-occupancy 
raiyat who even apart from any custom or contract has as a matter 
of fact succeeded to the holding, would be covered by the clause. 
Definitions such. as these which I am noticing are not enactments, 
but guides to the meaning of words used in enactments. 

Reference was made during the hearing of this case to the 
decision of a-Full Bench in drip Mandal v. Ram Ratan Mandal (1), 


(1) (1904) I, L. R. 31 Cale, 757, 
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as showing that the holding of an under-raiyat was heritable, and 
it was-opntended that a fortiri must the holding be heritable of 
a Pus ipi raiyat who has a higher status than an under- 
raiyat and who may even sublet to under-raiyats. I am unable, 
however, to regard the decision of the Full Bench as having the 
effect attributed to it. The suit was brought by the. sons of an 
under-raiyat to recover their father's holding, which had been 
on the father's death, settled by the landlord with a stranger. 
Neither of the circumstances specified in section 49 as justifying 
the eviction of an under-raiyat existed in the case. If the holding 
of an under-raiyat descends from father to son, the suit must have 


been decreed, whereas the Full Bench dismissed it. The case, . 


therefore, cannot be invoked as authority for the proposition 
that the holding of an under-raiyat is heritable. It is true that 
the Full Bench expressed an opinion that the heirs were entitled 
to remain in possession till the end of the agricultural year for 
the purpose of gathering the crops cultivated by the deceased. 
This is a ruling in accordance with the dictates of justice, equity 
and good conscience, and I have no doubt that the heirs of a non- 
occupancy raiyat would on similar grounds be held entitled to 
remain on the holding till the end of the year for the purpose 
of gathering the crops sown by their predecessor. 

The question submitted to us was argued as being governed 
entirely by the Bengal Tenancy Act. Neither in the order of 
reference nor in the discussion at the bar was any árgument 
advanced, any authority cited, or any suggestion made that pre- 
vious to the passing of the Bengal Tenancy Act, the holding of 
a non-occupancy raiyat was heritable by law. For the reasons 
Ihavestated I am of opinion that the legislature has not by 
any enactment, expressed or implied, conferred the right of 
inheritance on non-occupancy raiyats. It may be that by custom 
or-even as a matter of corrvenience, their holdings are, as is 
asserted, ordinarily heritable and it is possible that when the 
relatigns between landlord and tenant again come up for review, 
the legislature may take a further step in the direction in which 
it has already advanced, and on grounds of public policy, give by 
express enactment, sanction to that which exists by custom. Such 
a step would be in accordance with the tendency of modern times 
by which law is being gradually substituted for custom. Meanwhile, 
under the law asit stands at present, I am constrained to answer the 
question referred to us by saying, that apart from custom or con- 
tract, the right of a pon-occupancy raiyat is not heritable. 
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Maclean C. J.—As the appellant thinks it possible—that 
was his expression—that he may be able to make out by, custom 
or in some other way that the holding in suit is herfable, we 
remand the case, at his instance, to the District Judge to go into 
that matter and to dispose of the case accordingly. But as the 
appellant fail both in the Court of appeal and here, he must pay 
the costs of the respondent up to and including this hearing. The 
subsequent costs will be dealt with by the Subordinate Judge. 

Harington J.—1 agree. 

Brett J-—I agree. 

Mitra J.—1 agree. 

Geidt J.— agree. 


N. K. B. i Case remanded. 


Before Sir Francis W. Maclean, K. C. 1. E, Chief Fustice, 
Mr. Fustice Harington, Mr. Fustice Brett, Mr. Fustice 
Mitra and Mr. Fustice Geidt. 


ABDUL RAHAMAN AND ANOTHER. 
v. 
AMIR ALI AND OTHERS." 

Civil Procedure Code (Act XIV of 1882), Seo. 878—Parties, substitution of — 

dasignmont of the rights of a plaintiff — Substitution of assignee—Limitation 

Act ( X V of 1877), Seo. 22. . 

When the name of the plaintiff is removed from tho record and that of his 
assignee substituted in its place, the provisions of section 22 of the Limitation 
Act are applicable and the suit must be dismissed if it is barred nt the date 
when such substitution takes place. 

Harak Chand v. Deonath Sahay (1) approved, 


Reference to a Full Bench. y 

Appeal by the Plaintiffs. 

Suit upon a mortgage bond. 

The facts of the case appear from the Order of Reference 
by Rampini and Mookerjee JJ. which was as follows :— 

This appeal arises out of a suit brought on a mortgage þond. 
The suit was instituted by the mortgagee on the 3rd Marcin 902, 
i. e 11 days before the expiry of the period of limitation. On 
the 21st January 1904, 7. e., long after the expiry of the period 
of limitation, the plaintiff by a deed of sale assigned kis right 
under the mortgage bond to Doctor Abdul Rahaman and Shaik 


* Full Bench Reference in Appeal from Appellate Decree No. 2107 of 1901 
against the decision of H. Holmwood Esq., District Judge of Patna, dated the 
17th June 1904, confirming that of Babu Aswini Kumar Guba, Subordinate 
Judge, dated the 27th February 1904 . 

(1) (1897) I. L, R, 25 Cale. 409, 
e 
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Yad Ali. An application was then made to the Court to substi- 
tute their names for that of the original plaintiff. This was 
allowed en the 4th February 1904, and the name of the original 
plaintiff was,struck off. Both the Courts below have held on the 
authority of the case of Harak Chand v. Deonath Sahay (1), that 
the suit cannot proceed at the instance of the new plaintiffs. They 
have held it to be barred by limitation and have dismissed it. 

The substituted plaintiffs appeal and contend that they were 
substituted under section 372 for the old plaintiff and the suit 
was allowed to be continued at their instance. Hence, the 
appellants are not new plaintiffs and their suit should not 
have been dismissed. It has further been argued that though 
there is no express order on the subject, the substituted plaintiffs 
obtained the leave of the Court to carry on the suit. This 
contention is raised to distinguish this case from that of Z/ara£ 
Chand v. Deonath Sahay (1) ; the cases of Suput Singh v. Tmrtt 
Tewari (2, Chunni Lal v. Abdul Ali Khan (3), and Janhabt 
Chowdhurant v. Brojo Mohini Chowdhurant, (4) are cited in 
support of the appellants’ case. 

On the other hand, it is pointed out that the provisions of 
section 372 of the Code of Civil Procedure do not exclude the 
operation of section 22 of the Limitation Act, and that the terms 
of section 22 of the Limitation Act do not make any exception 
in favour of an assignee of a plaintiff or defendant, as they do in 
favour of a representative of a deceased, plaintiff or defendant. 
The case of Matmabat v. Pirbhat Virji (5), has also been quoted in 
support of the decisions of the lower Courts. 

It appears to us that there is a conflict of decision between 
the case of Harak Chand v. Deonath Sahay (1) on the one hand, 
and of Suput Singh v. Imrit Tewari (2) on the other. The case of 
Fanfabi Chowdhurani v. Brojo Mohini Chowdhurant (4) is not 
strictly speaking in point, as it is not the case of an assignment 
of any interest in the suit. l 

“She strict terms of the law are in favour of the decision in 
the first of these cases and it appears to us to make no substan- 
tial difference whether the suit is or is not allowed by the Court 
to proceed at the instance of the assignee. Whether the leave 
of the Court be given or not the assignee is strictly speaking a 
new party, and unless he is or can be regarded as the representa- 


tive “of the assignor, the terms of section 22 of the Limitation 
Act would appear to apply to him. 
(1) (1897) 1. L. R. 95 Cale. 409° (3) (1901) 1. L. R. 23 AN, 831. 
(2) (1880) I. L. R. 5 Cale. 720, (4) (1903) 7 O. W. N. 817 
(Q) (1897) I. L. H. 21 Bom. 680. 
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Ifthe name of the original plaintiff is not struck off the 
record, and the name of the assignee is merely added, thgre is of 
course no difficulty, but in the case above referred to ido this 
case, this course was not adopted. i 

This conflict of decision cannot fail to result in great uncer- 
tainty in the state of the law. We, therefore, consider it necessary 
to refer this case to a Full Bench, which we accordingly do, and 
the questions on which we would invite their decision are :— 

© (1) Whether when the name of an assignor is removed from 
the record of a suit, and that of an assignee is substituted in its place, 


.the provisions of section 22 of Limitation Act are applicable ? 


(2) Whether the case of Harak Chand v. Deonáth Sahay (1) or 
that of Suput Singhv. Imrrt Tewari (2) has been correctly decided ? 

Moulvi Syed Shamsul Huda (with him Moulvi Mahomed 
Ishfak) for the Appellants :—Section 22 of the Limitation Act has 
no application in a,case covered by section 372 of the Code’ The 
assignee is not a new plaintiff. He is bound by the previous 
proceedings. In his case, the suit ‘continues’ and is not a new 
suit. The case of Suput Singh v. Inrit Tewari (2) was in all 
fours with the present case and was rightly decided. 

Babu Baidya Nath Dutt (with him Babu Sharat Chandra 
Roy Chowdhury) for the Respondents :—The language of section 
22 is clear. The only exception is in the case of ‘legal represen- 
tative’, not ‘representative’ merely, which would include an 
assignee. It is only in the case of death that the exception is 
made. The case of Supt Singh v. Jmrit (2) is not in conflict with 
Harak Chand v. Deonath (1). There the old plaintiff continued 
to be on the record. Here the old plaintiff abandoned the suit 
altogether. 

Moulvie Syed Shamsul Huda in reply. * GAL V. 

The following judgments were delivered :— 

Maclean C. J.—The questions submitted to us are the 
following: (1) "Whether when the name of an assignor is 
removed from the record of a suit, and that of an assiggee is 
substituted in its place, the provisions of section 22 of the Limi- 
tation Act are applicable? (2) Whether the case of Harak 
Chand v. Deonath Sahay (1) or that of Suput Singh, v. Lmrtt 
“Tewari (2) has been correctly decided ?" I think ‘that the first 
question ought to be answered in the affirmative, and that as 
between the two cases referred to in the second question, the 
decision in Harak Chand v. Deonath Sahay (1) ought to prevail. 

(1) (1897) I. I. R. 25 Calc. 400. — (2: (1880) I, L. R. 5 Cale. 720," 
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If a person who has not been on the record is substituted as a Orvir, 
plaintiff in the place of the original plaintiff under section 372 1907. 
of the (ode of Civil Procedure, the person so substituted must be Abdul Rahaman 
taken to*be brought on the record subject to the law of limitation autumn 

r Ali, 


applicable to the case. There is nothing in section 372 of the Mit 
Code to exclude the operation of section 22 of the Limitation Maotean: Q, J. 
Act, and if we look at the latter section, we find that if a new 
plaintiff is substituted, —which must mean a person who has not 
before been a plaintiff— the suit shall, as regards him, be deemed 
to have been instituted when he was made a party." The 
/language of the section is perfectly clear and unequivocal. The 
/ only exception is that contained in the two provisos which refer 
j to the legal representatives of a deceased plaintiff or defendant, as 
the case may be. There is no exception in the case of an assignee. 
By the provisos, the legislature has pointed out that the legal 
representative of either a deceased plaintiff or defendant shall 
. not be regarded as a new plaintiff or defendant: this, -by impli- 
cation indicates, that in all other cases the person substituted is 
to be regarded as a new plaintiff. As the case of an assignee does 
not fall within the provisos, Ithink that section 22 of the Limi- 
tation Act is applicable, and that the questions should be answered 
in the manner I have indicated. 
Harington J.—In this case a suit was instituted on a mort- 
gage bond 11 days before the expiry of the period of limitation. 
Long after the period of limitation had expired, the plaintiff 
assigned his rights under the mortgage bond to-Dr. Abdul Raha- 
man and Shaikh Yad Ali and their names have been substituted for ' 
that of the original plaintiff which has been struck off the record. 
' The question is, are the substituted plaintiffs barred by 
limitation? — f 
. Under section 22 of the Limitation Act when after the 
institution, of a suit anew plaintiff is substituted, the suit 
shall as regards him be deemed to have been instituted when he 
wágso made a party. But it is contended for the plaintiffs that 
"new plaintiff" in this section means a plaintiff who can set up 
a new case and that inasmuch as they are bound by the case set 
up by their assignor and are carrying on by leave of the Court 
the suit instituted by him, they are not new plaintiffs. 

If this argument were sound, there would be no need for the , 
proviso to section 22 which declares an exception to the rule laid 
down in the first paragraph of the section. It enacts that when a 
plaintiff dies and the suit is continued by his lega! representative, ` 
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OrviL, it shall as regards him be deemed to have been instituted when it 
1907, was instituted by the deceased plaintiff. The personal representa- l 
Abdul Rahaman tive of a deceased plaintiff is just as much bound by the ériginal 





Peart plaintiff's case as is an assignee—and if an express proviso was 
- ] necessary totake the personal representative out of the section— 
, Harington, J, then an express proviso was equally necessary to take the assignee 


out of the section. , 

Next,itis argued that section 372 of the Civil Procedure 
Code overrides section 22 of the Limitation Act. No intention 
that it should override section 22, Limitation Act, is expressed 
—and a comparison of the other sections shews that it does not. X . 

For example, section 365 lays down the procedure to be ` 
followed in case of the death of a plaintiff—and directs that the \ 
Court shall enter on the record the name of the legal representa- ` 
tive in place of the deceased plaintiff, and proceed in the suit. 

This section clgarly does not override section 22 ; if it did, 
there would have been no need for the proviso. 4 fortiori sec- 
tion 372 which provides that a'suit may be continued with the 
leave of the Court by the assignee cannot be said to override it. 

In effect, the plaintiff contends that an assignee is gua section 22 
of the Limitation Act acts in the same position as the representative 
of a deceased plaintiff. This cannot be, as the proviso to that section l 
which saves limitation in the case of the personal representative | 
of a deceased plaintiff, does not confer that benefit on an assignee. 

For these reasons I am of opinion that the suit is barred by 
limitation and I think that the case of Harak Chand v. Deonath 
Sahay (1) was rightly-decided. 

. z The case of Suput Singh v. Imrit Tewari (2) is not inconsis- 
tent with that case, because in it the plaintiffs were added, not 
substituted for the original plaintiffs. The suit, therefore, could 
not be dismissed as barred by limitation ; for the original plaintiffs, 
who ex-hyfothest had sued within time remained upon the record. 
The case, therefore, is distinguishable from Harak Chana's case, 

Brett J.—1 agree in answering the questions in the manger 
in which the learned Chief Justice has answered them and for 
the reasons given in his judgment. . 


Mitra J.—1 agree. Geidt J.—So do I. . 
Maclean C. J.—The result is that the appeal must be dis- 
- ^missed with costs, including the costs of this reference. 
N. K. B. Appeal dismissed. 
(1) (1897) I. L, R. 25 Cale, 409. (2) (1880) I. I. R. 6 Cale. 720, 
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Before Sir Franci W. Maclean K. C. I. E, Chief Fustice, 
Mr. Fustice Harington, Mr. Justice Brett, Mr. Fustice 
AWitra and Mr. Justice Geidt. 


AMAR CHANDRA KUNDU AND OTHERS CIVIL. 
i A 1906. 
SEBAK CHAND CHOWDHURY AND ANOTHER. * — 


y 

Dicil Procedure Code (Act XIV of 1882), Secs, 234,944 — Execulion of decree 
for money—Legal rapressntative— Hindu Law, Mitahshara—Son taking 3 
by surcivorship— Deorec against father— Separate suit. 


Held (Per Maclean C.J., Brett and Mitra JJ.)—A decree for money 
passed against a member of a joint Hindu family governed by the Mitakshara "E 
system of Hindu Law is capable of execution against his son and heir as his 
legal representative, though heeft no self-acquired property and the son took 
/ ancestral property by survivorship, ~ 3 


December, 5 





f Held further, that ancestral property in the hand of such legal representa- 
tive may be sold in execution of the decree obtained against the father, and no 
separate suit need be bronght against the son. s 


Per Harington and Geidt JJ. contra :—Where the son takes ancestral 
property by survivorship and the father has left no self acquired property, the 
decree against the father is not capable of execution against the son and the 
liability of the son must be determined by a separate suit. He is not the 
representative of his -father within the meaning ‘of section 244 of the Civil ; 
Procedure Oode, d £ 

Reference to Full Bench. 

Appeal by the Decree-holders. 

Application for execution of a decree. 

The facts of the case appear from the Order of Reference. 

The case was referred to a Full Bench by Mitra and 
Holmwood JJ. with the following order.— 

A mortgage-decree passed by the High Court in the 
Appellate Jurisdiction on the 30th June 1899, directed a sale 
of the mortgaged properties for a portion of the mortgage debt ; 
but for the balance of the money decreed by the lower Court 
with costs thereon, the High Court directed inter aha that there 
would be a personal decree against the defendants, Gagan Chand 
Choudhury and Rasik Chand Choudhury or their legal repre- 
sentatives and not against the defendant Sebak Chand 
Choudhury. The mortgaged properties were sold under the 
decree, arid then the decree-holders applied on the 3rd September 
1904 for realisation of the balance of the debt covered by the 
decree of the lower Court against Srimati Jatani, widow of the 


* Reference to Full Bench in Appeal from order No. 310 of 1908 Agninst 
the order of Babu Gobinda Chandra Dey, Subordiuate Judge of Chittagong, dated 
the 15th April, 1907. , 
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defendant Gagun Chand, who had died before the decree of the 
High Court, the defendant Sebak Chand, his brother and 
survivor under the Mitakshara law and against Dips Chand 
Choudhury, the minor son and legal representative of defendant 


Sebak Chand Chow- Rasik Chand, who died after the decree of the High Court. 


dhury. 


- 


Thé family of the defendants being governed by the Mitakshara 
system of Hindu Law, Srimati Jatani is the heiress and legal 
representative ‘of Gagan Chand as regards his self-acquired 
property, if any ; but as regards his joint ancestral property his 
brother and brother's son would take as survivors. Dip Chand 
is the heir and legal representative of his father Rasik Chand as 
regards his self-acquired property, if any ; but as regards joint 
ancestral property he took his father's undivided share by. 
survivorship. The decree, so far as it is personal against Gagun \ 
Chand and Rasik Chand, is capable of execution against Srimati 
Jatani and Dip Chagd as the legal representatives of the deceased 
judgment-debtor and that by sale of their self-acquired properties, 
if any, and it appears to us that they are properly on the record 
,8 legal representatives ofthe deceased. But there is difference 
"of opinions on the pọint. 

The first clause of section 234 of the Code of Civil 
Procedure, contemplaies merely the substitution of the legal 
representative of a deceased judgment-debtor, irrespective of 
the existence of assets in the hands of the person that may be placed 
on the record as such legal representative. In this view, Srimati 
Jatani and Dip Chand have, it appears to us, been properly 
placed on the record and the procedure laid down in sections 234 
and 248 of the Code have also been duly followed in this respect. 

There are difficulties as to Sebak Chand being dealt with 
as a legal representative of the two deceased or either of them. 
He has taken by survivorship, and,section 234 of the Code, of 
Civil Procedure does not deal with z case of representation by 
survivorship. 

The contest in this case relates to execution as regards 
joint ancestral property which Gagan Chand, Rasik Chand and 
Sebak Chand inherited from their father-Lal Chand and of which 
Dip Chand and Sebak Chand have now come into possession as 
surviving members of a joint Mitakshara family. By the decree 
ofthe High Court, Sebak Chand was exonerated from personal 
liability to pay any portion of the debt.and as regards the share 
of the property which might be Sehak Chand’s on partition, the 
‘decree appears to us to be incapable of executjon - 
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Srimati Jatani has no share in joint ancestral property. She 
has not also laid any claim to any share of the property and as 
she has no other claim except a claim for maintenance, she may 
Þe left ouf of consideration in this litigation. 

The real question in the case, relates, therefore, to the 
undivided half-share which on partition might have been 
allotted to Rasik Chand and his son Dip Chand and which 
has by survivorship come to be the undivided half-share of his 
son Dip Chand. Is this share or any smaller share of it capable 
of being attached and sold under the decree in execution—a 
decree which’ was personal against Rasik Chand ? 

The law is now well-established that sons or grandsons 
are legally bound to pay the debt of their father or grandfather 
to the extent of the assets which the father or grandfather 
could claim during his life-time, inasmuch as it is the pious duty. 
of the sons or grandsons to pay their ancestor’s debt, unless such 
debt was incurred for immoral purposes. The creditor is entitled 
to follow such assets in the hands of the sons or grandsons after 
the death of the original debtor, and the burden of proving 
non-liability is on the sons or grandsons. 

There is, however, a conflict of opinions between the High 
Courts in India and a conflict of authorities in this Court itself 
as regards the procedure which the creditor must adopt*for the 
realisation of his decree when the original debtor is dead leaving 
ancestral property, Artabudra v. Dórasami (1), Fagannath v. 
Sita Ram (2), Lachmi Narain wv. Kunji Lal (3) Fuga Lal 
v. Audh Behari (4), Lala Suraj Prosad v. Golab Chand (5), 
Kah Krishna v. Raghunath (6), Kali Charan v. Fewat (7), 
Jagabhat v. Vijbhukan Das (8), Umed Sing v. Goman Bhaiji.(9), 
Dinamont v. Elahadut (10) and Chander Pershad v. Sham Koer (11). 
These is no substantial difference as regards the right of the 
creditor; the doubt is as to the procedure—the mode of 
realization. In one set of cases, it has been held that the 
debt covered by the decree is not realisable by the execution 
of the decree against the sons or grandsons ; the decree-debt 
must be realised by a separate suit against the sons or grandsons. 


(1) (1885) I. L, R. 11 Mad. 413, (6) (1908) 1. L. R. 81 Calo. 224. 
(2) (1888) I. L. B. 11 All. 302. (7) (1903) I. L. R. 28 All. 51. 
(3) (1804) I. L. R. 16 All 449. (8) (1898) I. L. R. 11' Bom. 37. 
(4) (1900) 6 C. W. N. 229. (9) (1895) I. L. R. 20 Bom. 885. 
(6) (1901) I. L. R. 28 Calo, 517. (10) (1904) 8 O. W. N. 843. 


(11) (1905) I. L. R 38 Cale. 676 ; 3 C. L. J. 181. 
* 


+ - 
. 


" 493 


CIVIL. 


1906, 


Amar Chandra 
Kundu 


t. 
Sebak Chand Chow- 
dhury. 


494 THE OALOUTTA LAW: JOURNAL. (Vor. V. 


CIVIL. In the other set of cases, the opinion held is-that a separate 

1906. suit is unnecessary and inappropriate, and that section' 244 of 

hae hd the Code is wide enough and empowers the Court executing 

Kundu the decree to decide any question which the sons ar ‘grandsons 
Bebak Ohand Chow. May raise as regards the nature of the debt. 

dhary. The matter, though one of procedure only, is important 


and we, accordingly, refer the following questions for decision by 
a Full Bench :— 

First. —Whether a decree for money passed against a member 

of a joint Hindu family governed by the Mitakshara system of 
Hindu Law is, after his death, capable of execütion against his 
son and heir as his legal representative, though he left no self- 
acquired property and the son took ancestral property ay 
survivorship ? 
- Secorid.—Whether the liability of such ancestral property 
or of share of it for the debt covered by the decrée may be deter- 
minedin the execution proceedings or the determinatión must 
take place in a separate suit against the son and survivor. 

Babu Golap Chandra Sarkar (with him Babu Akshay Kumar 
Banerji) for the Appellants :—I submit the son is the legal repre- 
sentative of his father and no separate suit will lie. [Punchanun 
Bundopadhya v. Rabia Bibr (1).] The father was the representa- 
tive of ‘the family and the sons are bound to pay the debt. The 
son is undoubtedly the legal representative of his father within 
the meaning of section 234. Why then shall the creditor be 
driven to a separate suit? - 

Babu Jogendra Chundra Ghose for Respondents :—The 
proper remedy is by a separate suit. [Lala Suraj Prasad v. 
E Golap Chand (2).] The Calcutta, Madras and Allahabad High Courts 

have unanimously held, that where the decree is a mere money- 

decree and has not been followed by attachment &c., the remedy 

is by a separate suit. This current'of authority should ‘not now 
2 be disturbed. 

Babu Golap Chandra Sarkar in reply. ~ 

g C. A. V. 

The following judgments were delivered :— 

Maclean C. J.—The application from which this seference 
has sprung was one under section 234 of the Code of Civil Proce- 
dure to execute the decree against the legal representatives of'the 
deceased judgment-debtor. The present objector is undoubtedly 
the legal representative of the «deceased judgment-debtor, and 

Q) (1890) I. L. R. 17 Cale. 71]. — 42) (1901)el. L R. 28 Cale. 517. 
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therefore prima facte, unless he can show that the judgment- Ovis, 
debtor léft no self-acquired property, is liable to be brought upon 1908, 

the record junder'section 234. If he be once properly brought amar Chandra 
on the ‘recosd "under that section, the question then is whether Kundu. 

the liability of the ancestral property, which the ‘objector took gebak Chand Chow: 
by survivorship under the Mitakshara system of Hindoo Law, dhusy. 


and not as heir, can be determined in the execution. proceedings ? Afaolenu, C, J, 
The question is one merely of procedure: there is no real m 
substance in it dne way or the other; for, the present objector 
would be able in a proceeding under section 244 to raise all the 
objections or defences that he could raise in a separate suit. Is 
the liability of the ancestral property for the debt covered by the 
decree a question arising between the parties to the suit or 
their representatives, and relating to the execution ofthe decree? 
The question is one between the decree-holder and the represen- 
tative of the debtor though the merits of the’question relate to 
the liability of property for the debt, which the heir took, not as 
heir, but by survivorship. Does the fact that he did not take as 
heir prevent the question of liability being determined under $ 
section 244? Itis still a question between the decree-holder 
andthe representative of the deceased debtor. No doubt, under 
section 234, the répresentative is only liable—to the extent of the 
property of the deceased which has come'to his hands ; section 
224 codifies the English law on this subject, protecting the re- 
presentative from personal liability for the debts of the judgment- 
debtor. Does that prevent the question as to the liability of the 
„ancestral property for the debt covered by the decree being dis- 
posed of under section 244? Section 234 does not clash with 
section 244: itis not sought to fix the representative in this 
‘case with any personal liability : itis only sought to fix the liability 
in tbe property he took by surwivorship, which, under Hindu 
Law, is liable for the debts of the father, unless speaking generally, 
they have been incurred for immoral purposes. I agree with Mr. 
Justice Mitra, whose judgment I have read, that the expression 
"representative" in India has a much wider significance and 
meaning than in England. If, as in the present case, the 
objector gay be properly brought on the record as the 
representative of the deceased judgment-debtor under- section 
234, and as the tendency of the decisions both of the Judicial 
Committee of the Privy Council and of the High Courts of India 
is to place a liberal and not a restricted construction upon 
section 244, I am of opinion that, without doing any violence to 
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the language of that section, the question may be determine 
under it. I express this opinion with great diffidence owing t 
the grave divergence of judicial opinion upon the matter in th 
High Courts of India. But I think it would be placing a narrox 
construction upon the language of the section to say that, whei 
the representative has been properly brought before the Coür 
under section 234, this question cannot be determined save by th 
institution of a separate suit. I do not propose to go through th: 
various cases on the subject they have beer very carefull 
examined and criticised before us. l^prefer to base my view oi 
the short ground of the construction of the sections of the Code 
I would answer the second question by saying that the liability o 
the ancestral property or of a share of it for the debt covered by th: 
decree may be determined in the execution proceedings, if thi 
legal representative has been properly brought on the recor 
under section 234 and that a separate suit is not necessary. 

Harington J.—The questions submitted are :— l 

I. Whether a decree for money passed against a member o 
a joint Hindu family governed by the Mitakshara system of Hind 
Law is, after his death, capable of execution against his son anc 
heir as his legal representative though he left no self-acquirec 
property and the son took ancestral property’ by survivorship ? 

2. Whether the liability of such ancestral property o1 
share of'it for the debt covered by the decree may be deter- 
mined in the execution proceedings or the determination must 
take place in a separate suit against thé son and survivor ? 

In my opinion under the procedure laid down in the Civi: 
Procedure Code, Chap. XIX, a decree passed against a membe 
of a joint Hindu family governed by Mitakshara Law cannot be 
executed against his son as his legal representative in respect o: 
the ancestral property taken by the son by survivorship. e 

The son is no doubt the heir'and legal representative and as 
such he may be brought on the record and the decree executed 
against him under section 234 of the Civil Procedure Code, but 
as such reperesentative he is liable only to the extent of the 
property of the deceased which has tome into his hands and 
has not been duly disposed of. Assume notice was issued against 
him under section 248 ; he could show no cause why the decree 
should not be executed agasnst him to the extent of the property 
of the deceased which had come into his hands; but with regard 
to the ancestral property he could say that it was not property 
of the deceased which had come into-his hands and therefore by 
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the express terms of the latter part of section 234 he was not 
liable in respect of it and he could not be held liable without 
contravening the provision of section 234. 

The tase of. Umed Hathising. v. Goman Bhaiji (1), laying 
down the contrary rule, is founded on a decision of the Privy 
Council in which the Judicial Committee lay down that sons 
cannot set up their rights against their father’s alienation for an 
antecedent debt or against creditors’ remedies for their debts, 
if not tainted with immorality. Treating the decision of the 
Privy Council as laying down that the obligation to satisfy. the 
father’s debts out of the ancestral property is within the scope 
of the decree against the father, the learned Judges hold that 
the decree can be executed against the son in respect of that 
property. 

But with respect, I do not think it follows having regard to 
the provisions of the Code as to the execution of decrees. ' 

Even though the effect of the decree is to imposea liability 
on the sons to satisfy the debt unless they can shew it tainted with 
immorality, it does not follow that the decree can for the purpose 
of execution be treated as though it were a decree obtained 
against them. 

No doubt in a suit against the sons alleging the decree 
against the father and the duty on the sons to satisfy it out of the 
ancestral property, the plaintiff must succeed unléss defendants 
show that the debt was incurred for illegal or immoral purposes. 

But that question is one which could never arise for decision 
in the execution proceedings. 

If the decree was sought to be executed against the property 
of the deceased which had come into the hands of his representa- 
tive, then the question of immorality would be irrelevant, the 
representative being bound to the extent of the assets in his 
hands by the decree against the deceased whom he represents. 

If, on the other hand, it were sought to execute the decree 
against property which had not so come into his hands then 
‘section 234 would be a bar irrespective of any question of. 
immorality. . 

' In the other cases cited the effect of section 234, in limiting 
the liability of a representative to property of the deceased which 
has come into his hands, does not appear to have been considered. 
I do not see how under the present procedure the decree.can be 
executed unless it be laid down that the personal decree against 

(I9 (1805) I, L, R. 20 Bom. 385, 
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CIVIL. the father creates a liability somewhat in the nature of or 
1906. analogous to a charge on the ancestral property so as to bind.that 

AL Dads property even when it has become the property of the Sum unless 
Kundu there be proof that the liability was improperly incurred. I do 
Sebak Chand not think a personal decree against the deceased can be said to 

Chowdhuiy. have such an effect. 

Harington, J. I would answer the first question in the negative. In answer to 
ETT the second, I would reply that the liability must be determined 

- by a separate suit, but I express my opinion with the greatest 


diffidence because itis a view which does not commend itself to 
the majority of the Court. I came very reluctantly to'a conclu- 
sion which leads to unnecessary inconvenience. 

Brett J.—I agree with the learned Chief Justice. 

Mitra J.—In an undivided family governed by the 
Mitakshara system of Hindu Law, a son on the death of his father 
takes joint ancestral property as the survivor and hot as heir, but 
he takes the self-acquired property, if any, as heir. A sole 
surviving son is the only person to whom the untversttas juris 
of the deceased father passes under the Hindu Law. Under that 
law, the liability to pay ancestral debts, debts contracted by the 
father or the grandfather, also passes to the son or grandson, 
because it is his pious duty to pay such debts if not incurred for 
immoral purposes. [Narada, Chapter III, 4-6, Girdharee Lall v. 
Kantoo Lall (1), Nanomi Babuasin y. Modun Mohun (2), 
Bhagbut Pershad v. Mustt. Girja Koer (3), Meenakshi Naidu v. 
Immudi Kanaka (4, and Suraj Bunst Koer v. Sheo Proshad 

x Singh (5)]. The liability to pay a debt covered by a decree under 
execution also passes to the son or grandson, the exoneration 
from liability being dependent only on the proof of the debt 
being tainted by immorality. 

The son is, according to the text of the sages, the reflection of 
his father (Manu, Chapter IX). if the family cansists of the 
father and a son, the son, on the death of the father, becomes the 
‘representative of the father in the sense that he has to pqform 
all the spiritual as well as temporal duties whieh the father was 
bound to do, to worship ancestors and the family deities, to 
manage the family property and to afford food and raimgnt to all 
the dependent members. In legal proceedings, in which the 


(1) (1874) L R. 1, I. A. 821; 14 B. L R. 187. 

(2) (1885) L. R. 18 I. A. 1; I. L. R. 18 Cale. 21, 

(8) (1888) L. R. 15 L. A 99 ; I. L. R15, Cale 717. 

(4) (1888) L. R. 18 L A. 1; I. D. R. 12, Mad. 142, - 
(5) (1879) L. R. 6, L. A. 88; L L. R, 6, Calo 149. 


- 
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father as the representative of the family was interested, he takes : 


the father's place. If the father was the plaintiff and if the cause 

of action survived, the son, on the father's death, takes his place. 

Thus to "all intents and purposes, the son is in all respects the 
' representative of the father. : 

Section 234 of the Code of Civil Procedure empowers a 
decree-holder whose decree was not fully executed before the 
death of the judgment-debtor to apply to the Court which passed 
the decree to execute the same against the legal representative of 
the deceased. Thereupon, the Court has, under section 248, to 
issue a notice why the decree should not be executed against 

` the person sought to be brought on the record of the suit in place 
ofthe deceased as his “legal representative.” Ido not see why 
a son on the death of his father. should not be placed on the 


record as his “ legal representative” for the purpose of the exe- , 


cution of the decree even if no assets of the dgceased be discover- 
ableat the time of the application for the substitution. At 
such a stage of the proceedings, the existence of assets of the 
deceased in the hands of the son is not a material point for 
consideration. í 

Apart from heirship ás regards the self-acquired property 
of a deceased father and succession to headship of the family, a 
son in a joint family governed by the Mitakshara system must be 
held to be his “legal representative.” The expression “legal 
representative” as used in the Code of Procedure is not confined 
to the keir, executor or administrator of a deceased person. It 
has been held to include a person who, though not an keir, execu- 
tor or administrator, holds an estate in other capacities, such as a 
son adopted by a widow in relation to the widow or a reversioner 
taking an estate after the death of a widow or daughter in 
possession as an heiress, if the debt covered by the decree against 
the widow or daughter was incurred for the necessary purposes of 
the estate held by her. The expression has very frequently been 
libérally construed. In Hari Saran Moitra v. Bhubaneswari Debi (1) 
the Judicial Committee of the Privy Council alowed an 
execution to proceed against an adopted son, notwithstanding 
that the decree was passed against the widow after the adoption, 
the principle acted upon being that the widow represented 
‘the estate and also the adopted son in the litigation that led to 
the decree against her. In Ram Kishore Chuckerberttyv. Kally 
Kanto Chuckerberity (2), Morris and Prinsep, JJ. held that a 


(1) (1888) I. L. R. 1610alc. 49. (3) (1886) I. L, R. 6 Cale, 479, 
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decree against a Hindu widow representing the estate of her 
deceased husband could be enforced against the reversioner after 
the death of the widow, as the widow had not in the suit sought 
to recover any interest personal to herself. Z5 Dinamoni 
Chaudhurani v. Elakadut Khan (1), the decree under execution 
had: been passed against a life-tenant in possession of the estate 
which after her death passed to Dinamoni as heiress of the person 
who under an agreement with the life-tenant was entitled to take 
possession of the estate after the life-tenant. The life-tenant had - 
acted in the litigation which ended in the decree for the benefit 
of the estate. Brett and Woodroffe, JJ. held after an elaborate 
discussion of the authorities that Dinamoni as heiress of her 
husband was “legal representative " of the judgment-debtor, the 


: life-tenant. [(Seealso Dinamont Chaudhuraniv. Elahudad Khan(2) 


Inbhuwan Sunder Kuor v. Srinaraiu Singh (3), and Premmoyt 
Chaudhurant v. Preo Nath Dhur (4)]. The decisions of the High 
Court at Bombay in Fagabhat v. Vijbhukandas (s), and Umed 
Hathising v. Goman Bhayt (6) are based on this broad principle 
of representation. 

There is another class of cases very similar to the case before 
us in which the expression Jegal representative has also uniformly 
been liberally construed by all the Courts in India. I mean the 
cases in which the judgment-debtor, the father in a family govern- 
ed by the Mitakshara system, died after the family property had - 
been attached in execution or directed to be sold under a mort- 
gage decree against him. The sons in these cases have been held 
to be legal representatives within section 234 of the Code, though 
the sons did not take under their father, but independently as 
survivors. It was held to be immaterial whether the sons took 
under their father or not, provided the debts had not been tainted 
with immorality. (See Peary Lgll Sinha v. Chandi Charan 
Sinka (7). è 

Indeed, too narrow a construction of the expression " legal 
representative" may lead to „undesirable consequences, It 
appears not only in the part of the Code dealing with execution 
of decrees, but it is also used in the part of the Code dealing with 
representation of parties before decree on death, marrigge &c. Ea 
The wider construction based on the principle of representation 


(1) (1804) 


8 C. W. N. 843, (4) (1898) I. L. B. 23 Calo, 636 
(2) (1903) 7 C. W. N. 678. (§) (1886) I. L, R. 11 Bom. 37. 
(3) (1898) I, L. R. 20 All 311. (6) (1895) I. L. R. 20 Bom. 888 
(7) (1906) 11 C. W., N, 168, .» 
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other than in the capacity of heir, executor or administrator has 
always been adopted. Such a course is almost inevitable in suits 
‘for land or suits on mortgages. If the substitution of a rever- 
‘sioner as “legal representative” were not allowed, the plaintiff 
lwould be bound to bring a fresh suit on the death of the original 
defendant. 

, Both, therefore, on the principle that the son is an heir as 
regards self-acquired property and the person to whom the 
universitas juris of the deceased passes according to Hindu Law, 
he being the representative of the family and the custodian of 
the family property in succession to the deceased according to 


the Mitakshara system which retains the relics of the patriarchal . 


system, I am of opinion that the son may, on the death of the 
father, be placed on the record of a suit as his legal representative 
after decree, irrespective of the nature of the property sought to 
be attached by the decree-holder. . 
| The obligation of the son to pay his father's debts if not 
tainted with immorality and the competency of the creditor to 
proceed against ancestral property in the hands of the son for 
realisation of the debts of the father are undoubted. The only 
duestion then is, should the creditor be compelled to bring a fresh 
suit against the son, notwithstanding that he has already obtained 
a decree against the father in a suit successfully brought in his life- 
time and notwithstanding that the son might be placed on the 
record of the suit as the legal representative of the father ? 
Clause (c) of section 244 of ‘the Code of Procedure covers 
every question relating the execution, discharge and satisfaction 
of a decree, if the question is raised between the parties to the 
suit and their legal representatives. The widest construction has 
been placed on this clause and in Prosunno Kumar Sanyal v. 
KaQ Das Sanyal (1), the Privy Council have approved of the 
way in which the clause lras been construed by the Courts in 
India. It empowers the Court executing a decree to enquire 
whether the property attached by the decree-holder and claimed 
by the legal repesentative of the deceased judgment-debtor is his 
own property and not assets of the deceased in his hands. In 
Ghowdry Wahed Alv. Mussamut S umate (2), the Privy Council held 
that an enquiry into such a question was within the. competency 
of the Court executing the decree under section 11 of Act XXIII 
of 1861 which corresponds with section 244 of the, present 
Code and they further held thgt such an enquiry would not come 
(1) (1892) T, L, B. 19 (alo. 083, - (2) (1872) 11 B. L R, 149. 
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CIVIL. under the claim-sections of the Code. In Punchanon Bundopa- 
1966. dhya v. Rabia Bibi (1), a Full Bench of this Court took the 
pa same view in a case under section 244 of the present Code. 
Amar Chandra 3 m thè 
Kundu If ancestral property in the hands of a sor after 
Bebak Chand father's death be attached in execution of a decree passed 
Chowdhury. against the father, the son being placed on the record as 
Mitra, J. the legal representative of the deceased, why may not the 


z question of the liability of the attached property to be sold 
in execution -be tried by the Court executing the decree in 
a proceeding under clause (c) of section 244 of the Code, in 
the same way as if such representative had claimed the property : 
as his own and not assets of the deceased in his hands? The 
only question which the Court executing the decree has to try 
at the instance of the son as his legal representative relates to 
the character of the debt, whether the father had contracted it 
for immoral purposes. I see no bar to this question being 
tried by the executing Court in a proceeding under section 244, 
Civil Procedure Code. : 

The wording of the second clause of section 234 has 
been supposed to throw a difficulty to an adjudication of the 
question of the character of the debt. With all deference to the 
learned Judges who have held this opinion, I do not think that the 

` second clause of the section controls the clear provision in Cl. (c) 
of section 244. The second clause of section 234 merely limits 
the personal liability of a person brought on the record of the 
suit as legal representative of a. deceased judgment-debtor. All 

- that it says is that if a person be substituted as the legal repre- 
sentative of a deceased person, his personal liability would not be 
co-extensive with that of the deceased: he is liable only to: the 
extent of the assets of the deceased which have come into his 
hands and havé not been duly disposed of. The clause was 
inserted only for the protection of the legal representative and 
not for detracting from the right of the decree-holder to proceed 
against property which is otherwise liable under the substantive 
law of the country to be sold under execution. Section 2 52 of 
the Code similarly provides for cases where the legal representa- 
tive is substituted before decree. These clauses, intended to 
prevent the possibility of any harm being done to the person or 
property of the legal representative himself, cannot by implica- 
tion be so construed as to throw difficulties and cause unnecessary 


(1) (1890) I. L. R. 17 Gale, 711, 


Vor. VJ HIGH COURT. 


delay in the realisation of just dues under decrees properly 
obtained. The second clause of section 234 ought not, if pos- 
sible, to be construed as compelling a fresh suit in all cases. 


The true test to be applied in cases like the present appears, 
on the autborities, to bethis. The liability to attaehment 
and sale in execution of a decree depends on the nature of 
the debt for which and the capacity of the person against 
whom it has been passed and not the mode of devolution 
of the property from the original judgment-debtor or the nature 
of the estate of the original judgment-debtor and the rela- 
tion in which his successor stood to him. This has been held 
to be the true test as regards a reversioner or an adopted son or a 
co-widow taking property after another widow, and I do not see 
why the same principle should not apply to a son taking by 
survivorship under the Hindu Law. The High Court at Bombay 
has taken this view, in Jagabhat v. Vijbhukandas (1), and Umed 
Hathising. v. Goman Bhayt (2), following the principle of 
representation as enunciated by the Privy Council in Manomi 
Babuasin v. Modun Mohan (3). The High Court at Allahabad 
has taken the same view in Seth Chand Mal v. Durga Dei (4), 
and Kali Charan v. Fewat Dube (5), though these may appear 
to be cases in which lien had already been created by act of parties 
‘or by attachment. 


In Artabudra v Dorasami (6), the High Court at Madras has 
taken a narrow view of the scope of section 244 of the Code and 
so also has the High Court at Allahabad in Lachm: Naratn v. 
Kunji Lal (7). These cases, however, were decided before the 
decision of the Judicial Committee in Prosunno Kumar Sanyal 
v. Kali Das Sanyal (8). = 


The report of the case of Juga Lal v. Audh Behari -(9), does 
nof show that the attention ofthe Court was drawn to cases like 
Hari Saran Moitra v. Bhubaneswari Debt (10) decided by the 
"Judicial Committee. But in Chander Pershad v. Sham Koer (11), 
andthe unrepotted case referred to therein, the view taken was 
the same as I am disposed to take. 


s 
(1) (1886) I. L. B, 11, Bom, 87. f (6) (1888) I. L R. 11, Mad. 413, 
(2) (1895) I. L. B. 20, Bom. 385. (7) (1894) I L. R. 16, AIL. 449. 
(8) (1885) L.R.13, LA.1 ; LL.R, 13, Calo. 21. (8) (1892) I. L. B. 19, Oalo. 683. 
(4) (1889) I. L. R. 12, All. 818 : (9) (1900) 6, C, W. N*223. 
(5) (1905) I. L. R. 28, AL 61, — * (10) (1888) I. L. B, 16, Cale, 40. 


(11) (1808) 8 C. L. J. 131; I. L. R. 83, Cale. 676. 
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My answer to the first question in the reference is that the 


son is the legal representative of a deceased father and may be 


substituted on the record as such, and my answer to the second 
question is that the decree-holder may realise his decree by 
execution without recourse to a fresh suit against the son. 

Geidt J.—The facts which gave rise to the present refere- 
ence, so far as it is necessary to state them, are as follows:— 


Gagan Chand, Rasik Chand and Sebak-Chand Chowdhury . 


were three brothers governed by the Mitakshara School of Law, 


and owning joint ancestral property. Against two of the brothers, 


Gagan and Rasik a personal decree was passed. Both of them 


are now dead. Their legal representatives in respect of self“ 


acquired property are, in the case of Gagan, his widow Jatani 
and in the case of Rasik, his son Dip Chand. "These two persons 


' have been brought on the record and are undoubtedly liable to 


satisfy the decree to the extent of any selfacquired property 
of the deceased that. may have come into their hands. . But it 
is sought to execute the decree against the joint ancestral pro-- 
perty and for this purpose. Sebak, the survivor of the three brothers, 
has also been brought on the record. On the death of Gagan 
and Rasik, the joint aucestral propeaty owned by three brothers 


- came to’ be owned by two persons only, Dip Chand and Sebak, 


the share of each'of whom on partition would be one half. 
Sebak is in no sense the legal representative of his brothers, and as 


regards his share of the joint ancestral property, the decree; as the © 


learned referring Judges have remarked, is incapable of execution. 
. . The point, as.I understand it, on which our decision is invoked 
is whether the decree can be executed against Dip Chand to the 
extent of the half share which would be his on partition, and 
whether his liability in respect of this matter can be determined 
in the execution proceedings. The decision of this questioh 


turns on the construction to be placed on sections 234 and 244 of 
the Code of Civil Procedure. 


Section 234 which gives authority toa Court to execute a 
decree against the representative of a deceased jüdgment-debtor, 
expressly lays down that “ such representative shall be liable only 
to the extent of the property of the deceased which has come 


E 


to his hánds, and has not been duly disposed of". Section 244,9n ^ 


the other hand, lays down that '' the following questions shall be. 


determined by order of the Court executing the decree and not 
by separate suit ; namely, 
(c) "any other questions arising between the parties to the 


Vor. V.) HIGH COURT. 


- suit in which the decree was passed, or their representatives and 
relating to the execution, discharge or &atisfaction of the decree 
or the stay of execution thereof”. 

Now “the joint ancestral property that is at present held by 
Dip Chand and Sebak is not the property of the deceased Gagan 
and Rasik that has come into their hands ; forthey take not zs 
heirs but by survivorship. The proprietor-ship of Gagan and 
Rasik respectively was extinguished at the moment of death and 
the property formed no part of their estate. The effect of 
section 234, therefore, is to prevent Dip Chand from being liable 
for the decretal debt so far as this property is concerned. But 
then comes section 244 which lays down that all gestions arising 
between parties or their representatives relating to the execution 
of the'decree shall be tried by order of the Court executing the 
decree and not otherwise, . Dip Chand is a representative of one 
of the judgment-debtors, Rasik and the qyestion has arisen 
whether the decree against Rasik can be executed against the 
joint ancestral property formerly held by Rasik, to the extent 
of the share that would have been allotted to Rasik on partition. 
Now itisa rule of construction that where there is a conflict 
between general and special legislation, it should be presumed 

-that the legislature did not intend by the general enactment 
to: interfere with special legislation. That rule is noticed in 
Unnnoda Persaud Mookerjee v. Kristo Coomar Moitra (1) decided by 
the Privy Council. In their judgment their Lordships observe :— 

“The reason for this rule of construction is well expresed 
by Lord Hatherby, when: Vice-Chancellor, in Fz/zgera/4 v. 
Champneys (2). The reason is that the legislature having had 
its attention directed to a special subject, and observed all the 
circumstances of the case, and provided for them, does not intend 
by a general enactment afterwards to derogate from its own act, 

‘where it makes no special. intention to do so.” This rule, 
applicable where the conflict is between different Acts, is a fortiori 
applicable where the conflict is between different sections of the 
same Act. The’case of the representative of a judgment-debtor 
is specially dealt with in section 234, and if there is a conflict 
between that section and section 244, which deals generally with 
all questions arising between the parties, the former section under 

‘the above rule of construction must prevail. 
l There is, moreover, another rule of construction under which 

‘the different parts of an Act must be read as a whole, and if 

(1) (1872) 19 W. E, 6. (2) (1861) 80 L. J. Ch. 777 at 782. 
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possible, effect must be given to each part, and the different parts ` 
reconciled together. Under this rule effect must be given to the 
plain and precise provisions of section 234. It is useless for an 
executing Court to decide whether property held. jointly by a 
judgment-debtor under the Mitakshara law is liable for his debts 
after his decease, if the effect of section 234 is to limit the 
liability of his representative to the extent of the property of the 
deceased that has come to the hands of the representative. The 


, phrase " any questions arising" must, in my opinion, mean “ any 


questions that may legitimately arise." In this way not only is 
full effect given to section 234, but the two sections are read as a 
whole and the apparent contradiction is removed. Asan instance 
showing that this must be the true meaning of the phrase I may 
refer to section 258 which forbids an executing Court to recognise 
payments or adjustments made out of Court. Ido not think it 
could be contended in face of the express prohibition contained 
in section 258 that a question reggrding an uncertified payment 
may be entertained under section 244. In the same way, I think 
that section 234 excludes from the cognisance of an executing 
Court any question relating to the liability of the representative 
ofa deceased judgment-debtor to any extent other than that 
covered by the property of the deceased judgment-debtor which 
has come into his hands. Further if it were ‘ res-integra’ I 
should be inclined to hold that thé word ‘ representative’ in section 
244 must be construed strictly and that the questions referred to 
as arising between parties or their representatives are questions 


` affecting persons “qua” representatives and in no other character. 


In regard to the joint ancestral property Dip Chand is hot a 
representative of Rasik, and I think it doubtful, therefore, whether 
any question respecting that property is, within the meaning of 
that section, a question between the decree-holder and ethe 
representative of a judgment-debtor. But the other reasons 
which. I have advanced appear to me sufficient for the inter- 


pretation which commends itself to me, and I negd 1 not dwell on 
this point any further. 


I am confirmed in this view of the Section by the considera- 
tion of an anomaly that would otherwise arise. Dip Chand and 
Sebak are now the joint owners of property that was formerly 
owned by Gagan, Rasik and Sebak, They are entitled each to 
an undiyided half share of the property. During the lifetime of 
the three brothers, Sebak was entitled to only an undivided third 
share. If partition took place now, Sebak would be allotted ‘a 
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share half as large again as that to which he would have been 
entitled if the partiton had taken place when all three brothers 
were alive. The decree-holder has, therefore, against Sebak a 
cause of action similar ta that which he has against Dip Chand, 
but if section 244 is not read in the way I have suggested a question 
regarding the ancestral property could not be. tried in. exécution 
as against Sebak, but can be tried in execution as against Dip 
Chand merely on the accidental ground that Dip Chand isa 
representative of Rasik as regards self acquired property. This 
anomaly is avoided by my interpretation. 

I can see no reason in, principle why the question regarding 
the joint ancestral property should not be tried in execution 
as against both Dip Chand and Sebak. Such a procedure would 
save time and expense to the parties, and it is to me a matter of 
sincere regret that I find myself unable to concur in the answer 
which the majority of this Bench propose to give to the question 
referred to us. But in my view of the restriction imposed by 
section 234, I am of opinion that under the law, as at present 
framed, the question cannot be tried in execution proceedings as 
against Dip Chand any more than as against Sebak. To the 
questions referred to us I would, therefore, reply that the liability 
of the representative of a deceased judgment-debtor regarding 
joint ancestral property taken by survivorship cannot be 
determined in execution of Hue decree passed against the deceased 
judgtnent-debtor. ` 

Maclean C. J.—The result is that the appeal will go back 
.to the Division Bench which referred it with this intimation of 
our opinion. 

The Respondent must pay the costs of the Full Bench 
Reference—hearing fee, five gold mohurs. 


N. EA B. : Case sent back. 


.  Reporter’s Nors :—The Division Bench (Mitra and 
Holppwood J.J ) on the 6th April, 1907 sent the case back to the 
lower Court for proceeding with the execution after disposing of 
the objections, if any, raised by Dip Chand under section 244, 
Civil Procedure Code. 
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FULL BENCH. 


‘Before Sir Francis W. Maclan K. C. 4. E, Chief Fustice, 
Mr. Fustice Harington, Mr. Justice Brett, Mr. Justice 
Mitra and Mr. Fustice Gerdt, 


BEGU SINGH 
v. 
THE EMPEROR.* 

Criminal Procedure Code (Act V of 1898), Seo. 476—' Court, meaning of. 

Held (Per Maclean O. J., Harington, Brett and Mitra JJ.)—The expression 
‘Court’ in section 476 of the Criminal Procedure Code, means the particular 
Judge who heard the case, and does not include his successor in office. 

Per Geidt J—Section 476 contemplates that the officer before whom the 
alleged offence takes place should make up his mind then and there to order 
a prosecution. It would not matter if the actual order be passed by his 
successor in office, 1f the previous officer had left some indication of his 
opinion to order a prosecution, An order under the section would be bad if it 
were passed after a long time, even if the presiding officer had remained 


the same. 
Per Curiam: The case of “In the matter of Krishna Gobinda Dutt” (1) 


was rightly decided. 

Reference to a Full ‘Bench. 

Rule obtained to set aside an order fori the prosecution of 
the Petitioner. 


The facts appear fully from the judgment of Geidt J. 

The case was referred by Rampini and Gupta JJ. with the 
following Order :— 

This is a Rule to show cause why an order of the Sub- 
Divisional Magistrate of Hajipur, directing the prosecution of 
one Begu Singh for an offence under section 193, Penal Code, 
and his subsequent proceeding*of the 20th October, ufider 
section 476, Criminal Procedure Code, ordering the accused's 
prosecution under section 193, Indian Penal Code, should nat be 
set aside, . * 

The facts are that Begu Singh during his examination as a 
defence witness in a case decided by Mr. Collins, the Sub- 
Divisional Officer of Hajippr, produced a fabricated false bakt 
and gave false evidence in support of it. 


Criminal Rule No, 1227 of 1906 against an order of P. H. Waddell Esq., 
Bub-Diviel mal Magistrate of Hajipore, District Mozufferpore, dated the 


15th October, 1906. 
(1) (1905) 9 0. W. N. 859. 


Vor. V.] HIGH COURT. 


On the 21st September 1906, one Ram Narain applied for 
permission to prosecute Begu Singh under section 193, Penal 
Code. The then Sub-Divisional Magistrate, Mr. Waddel, ordered 
Begu Sihgh to show cause why he should not be prosecuted. 
The accused appeared and showed cause. Mr. Waddell recorded 
the fact that he considered the cause shown insufficient. He 
accordingly under section 476, Criminal Procedure Code, directed 
that, Begu Singh should be prosecuted before the District 
Magistrate for an offence under section 193, Penal Code. Hence 
this Rule. 

It is now argued (1) that Mr. Waddell had no jurisdiction to 
order the prosecution of Begu Singh, and in support of this plea 
the case of “Ju the matter of Krishna Gobinda Dutt" (1), has 
been cited, (2) that the Magistrate’s order was bad, as it did not 
comply with the provisions of section 195 (4), (3) that the 
applicant Ram Narain was not the complainant in the case in 
which Begu Singh gave false evidence and had, therefore, no 
locus standi (4), that the Magistrate hdd no authority to proceed 

„under section 476, Criminal Procedure Code, as the application 
was for sanction to prosecute under section 193, Criminal 
‘Procedure Code, and (5) that the Magistrate's order under section 
476 is bad, and he made no preliminary enquiry and gave no 
reasons for his order. 

We are unable to agree to these contentions. We do not 
think that Mr. Waddell had no jurisdiction to order a prosecution 
under section 476, Criminal Procedure Code, because he was a 
different individual from Mr. Collins, the Magistrate in whose 
Court the offence of giving false evidence is alleged to have been 
committed. He represented the same Court as Mr. Collins. The 
word made use of in the section is “Court,” not ‘ Officer.” 
Thg same word " Court” is used i in section 623, Civil Procedure 
Code, with reference to applications for review of judgment, and 
section 624 limits the scope of such an application where it is 
made toa Judge other than the Judge who delivered the original 
judgment. We, therefore, cannot agree with the ruling in the case 
of “In the matter of Krishna Gobinda Dutt” (1), which has been 
expressly dissented from in Limperorv. Molla Fazla Karim (2), 
Ambtka Roy v. Emperor (3). It may be mentioned here that the 
learned Chief Justice, who was one of the Judges who decided 
the case of In the odiis of Krishna Gobinda Dus (1), has 


(1) (1905) 9 0. W. N. 859. . (3 (1908) 1 I L. R. jidde 193. 
(8) (1905) 2 0. L. J. 6 


509 


ORIMINAL, 


,1907. 
—M 
Begu Singh 
v, 

The Emperor. 


— 


510 


ORIMINAL. 


1907, 
Begu Siugh 


t. 
-The Emperor. 


THE CALOUTTA LAW JOURNAL. [Vor. V. 


himself, in a later case, expressed a doubtas to the correctness 
cof that decision. See JDAaramdas Kamar and another, v. 
Sagore Santra (i). The results of the ruling in Jn the matter 
of Krishna Gobinda Dutt (2), would seem to us to be.likely to be 
disastrous to the administration of justice. For, on this ruling 
any person, who has committed one of the offences against 
justice referred to in section 195, Criminal Procedure Code, may 
escape punishment, if the officer, before whom he has committed 
the offence, is transferred from the Court over which he 


presided. 
As the District Magistrate, who shows cause against this rule 
observes: “If the word “Court” in these sections is interpret- 


ed as meaning a particular individual, there can be no continuity 
of administration in these days of constant transfers of officers, 
and a man may escape the consequences of his guilt by the mere 
accident that a particular Magistrate has been transferred.” 


Then the present case is not one under section 195, Criminal 
Procedure Code, and if it had been, it appears to us that the 
proceedings of the Magistrate of the 20th October 1906, 
sufficiently complies with the terms of sub-section (4) of section 
195, which does not require that in ordering a prosecution for 
giving false evidence, the exact words of the accused's deposition, 
said to be false, should be set forth. These words must no doubt 
be specified in the charge, if a charge be drawn up against him, 
but the law does not require this in the preliminary sanction to 
prosecution. Under section 195 (4) Criminal Procedure Code, 
it is sufficient to " specify the Court or other place in which, and 
the occasion on which the offence was committed," and under 
clause (5) of section 195, the Court trying the case may frame a 
charge of an offence different from that for which sanction was 
given. Then the fact that Ram  Narayan, who applied *for 
permission to prosecute Begu Singh, was not the complainant in 
the case in which the false evidence was given, does not seem ,to 
us to vitiate the proceedings. . - 

Again, the order of the Magistrate directing the prosecution 
of the accused under section 476, does not appear to us to be 
against the law. The Magistrate probably passed the order he . 
did, because he thought it inexpedient to allow a third person, 
such as Ram Narain, to prosecute the accused, and considered it 
desirablegthat if he was to be prosecuted at all, he-should be 


(1) (1906) 11 0, W. N. 119. (2) (1906) 9 O. W. N, 859, 
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prosecuted at the instance of the Court itself before a disinter- 
ested authority, such as the Distrtct Magistrate. 

The „last objection is that the Magistrate made no prelimin- 
ary enquiry? This contention also appears to us to have no force. 
It is not necessary under the terms of section 476 that a 
preliminary enquiry should be made, before an order under that 
section is passed. It has been said in the case of Bafiram Surma 
v. Gouri Nath Dutta (1); We do not think that it is necessary 
for the validity of an order under section 476 that there should 
be in the original proceedings such contradictory evidence on 
the record, or that there should be a preliminary enquiry. 
Although it may sometintes well be that a preliminary enquiry 
ought to be held, the adoption of a rigid rule to that effect would 
simply introduce into the Criminal Procedure in this country a 
new stage as a matter of imperative necessity. We do not think 
such a practice is rendered imperative by the law, and it is not 
desirable that it should be necessarily and in every case introduc- 
ed." "Then it has been said that the Magistrate gave no reasons 
for his orders. This, too, if it were the case, would not, we think, 
vitiate his order, for the law does not require the Magistrate to 
record his reasons for his order. But the Magistrate would seem 
to us to have given sorue reasons for the action taken by him. 
He evidently referred to his predecessor's proceedings. He 
called for the record and called on the accused to show cause 
why he should not be prosecuted and considered the cause 
shown by him to be insufficient. He was, therefore, evidently 
of opinion that there was ground for enquiry into the offence under 
section 193, Penal Code, alleged to have been committed by the 
petitioner, Begu Singh. We, accordingly, consider that this: Rule 
should be discharged. It is impossible, however, to discharge it in 
the face of the ruling in “Jn the matter of Krishna Gobinda Dut?” (2). 

As we disagree with the rule laid down in that case, we 
would refer this Rule to a Full Bench inviting their decision on 
the«ollowing points :— 

(1) Is an-order passed by the Magistrate under section 476, 
Criminal Procedure Code, without jurisdiction, because the 
Magistrate who passed the order is not the officer before whom 
the offence imputed to the accused was committed, though he is 
that officer's successor as a “ Court ” and, 

(2) Was the case of “Jn the matter of Krishna Gobinda 
Dutt (2), rightly decided ? . 

(1) (1893) I. L. R. 2Q Calo. 478. (2) (1905) 9 C. W N. R69. 
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Babu Dasarathi Sanyal on behalf of the Petitioner :—The ques- 
tion which has been referred for the decision of the Full Bench 
really turns upon the true meaning of the word ‘ Court’ in section 
476, Criminal Procedure Code. The meaning has to be'gathered 
from the reading of the whole section. The language of the 
section, I submit, indicates that the Judge alone who tries the 
original case has power to direct the prosecution for an offence 
specified in section 195, Criminal Procedure Code. Itis a summary 
power which can be exercised by a Judge when an offence des- 
cribedinsection 195, Criminal Procedure Code, is committed “before 
the Court or brought under its notice in the course of a judicial 
proceeding". In re Krishna Gobinda Datta (1), My Lord sitting 
with Mr. Justice Mitra held that the ‘ Judge ' alone who tries the ori- 
ginal case, has power to direct the prosecution of an offence 
specified in section 195, Criminal Procedure Code. I submit the case 
was rightly decided With great deference to the opinion of the 
learned Judges who referred the case to the Full Bench, I con- 
tend their Lordships overlooked the distinction between the powers 
of a‘Court’ in granting a sanction under section 195, Criminal 
Procedure Code and directing a prosecution under section 476, 
Criminal Procedure Code. The cases relied on by the learned 
Judgesare all cases under section 195, Criminal Procedure Code. 
The wording of section 476, Criminal Procedure Code, is quite 
different from that of section 195, Criminal Procedure Code. An 
appealis provided for in section 476, Criminal Procedure Code, or 
strictly speaking any person aggrieved by an order granting sanction 
or refusing to grant sanction can move the superior Court, 
against that order. There is no appeal against an order under sec- 
tion 476, Criminal Procedure Code. In the case of Emperor v. Molla 
Fusla Karim (2) which was a case under section 195, Criminal Pro- 
cedure Code, their Lordships doubted the correctness of the lawelaid 
down in the case, ‘Jn the matter of Krishna -Gobinda Dutt’ (1), 
but their Lordships did not consider the difference between the 
language of section 195 and that of section 476, Criminal Procegure 
Code. The observations of the learned Judges in relation to the 

case of 'Krishnagobinda Dutta’ are obrter dicta. Thecase in 7 Mad. 
H.C. R.app. XII. is a case under section 195, Criminal Procedure 
Code. The case of Ambika Roy v. Emperor (3) is distinguishable. 
In that case the Magistrate who dismissed the complaint took the 
8 
(1) (1905) 9 0. W. N, 859. (2) (1905) I. L. R. 33 Cale, 198, 
(8) (1905) 2. C. L. J, 65n. e 
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initiative. In the case of Dharmadas Kamar v. Sagore Santra (1) 
which was a case under section 195, Criminal Procedure Code, my 
Lord, while pointing out the distinction between section 195, 
and 476, Criminal Procedure Code, was pleased to observe that the 
case of Zn the matter of Krishna Gobinda Dutta (2) might require 
further consideration. l 

[Maclean, C. J.—I said that out of deference to the opinion 
of the learned Judges who held a contrary view.] 

Isubmit the law was correctly laid down in Re Krishna Gobinda 
Dutta (2). The learned Judges who made this reference say that "the 
results of the ruling in Jz the matter of Krishna Gobinda Dutt (2) 
would seem to us to be likely to be disastrous to the administration 
of justice.” But I would contend, with the utmost respect for 
the-opinion of the learned Judges, that thé result of the ruling 
„would be just the other way. The present case itself is an illus- 
tration in point. One Magistrate tried the original case. His 
‘successor issued a notice on my client to show cause why he 
should not. be prosecuted. Another Magistrate, his successor 
again, not knowing any thing of the original cases, has directed 
the prosecution of my client under section 476, Criminal Procedure 
“Code, without giving any reasons ; such a state of thing, I res- 
:péctfully submit, would be really disastrous to the administration 
‘of justice. The section is intended to enable a Court to take 
‘prompt ‘action. The officer who tried the original case and 
-before whom the offence is committed alone isin a position to say 
‘whether proceedings. under section 476, Criminal Procedure Code, 
should in the interest of. justice be instituted. There is a greater 
responsibility in directing a prosecution under section 476, Criminal 
‘Procedure Code, than in granting sanction under section 195, 
‘Criminal Procedure.Code, and to quote the words of Mr. Justice 
Maspherson.in the well known case of Queen v. Baijo Lali (3) 
-* therésponsibility for the prosecution rests on the Judge entirely." 
Lsubmit, the case of Jn the matter of Krishna Gobinda Dutta (2) 
wasgightly decided and the Rule ought to be made absolute. 

-a : C. A. V. 
. The following judgments were delivered :— 
a Maclean C. J..—The practical question which we have to 
conside? on this reference is whether the case of “Jn the matter 
of Krishna Gobinda Dutta” (2) was rightly decided. The further 
"djscissión to-day leads me to answer that question in the affirma- 
tive, notwithstanding the pessimistic opinion of the” learned 


(I) (1906) 11 0. W. N. 119. (2) (1905) 9 0. W. N. 859. 
(8) (1876) I L. É. 1 Calc. 450. 
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Judges who referred the-case that the results of such a ruling 
appeared to them likely to be disastrous to the administration 
of justice. 

The question simply turns upon the true meaning 'and effect 
of section 476 of the Code of Criminal Procedure. The expression 
in the section—" is” of opinion that there “is” ground, “ com- 
mitted Before it or brought under its notice in the course of a 
judicial proceeding," seem to indicate, with some clearness, that 
it is the Judge alone who tries the case who can summarily, and. 
at once, send the case for enquiry to the nearest Magistrate. It 
is a power conferred upon the Court which may be exercised 
summarily if an offence has been committed “ before" the Court, 
or brought under its notice in the course of a judicial proceeding. 


"The matter, is one of procedure, but of considerable importance, 


and in dealing with it we must bear in mind that sections 476 and 
195 deal with diffegent subject-matters. The Court which tries 
the case may proceed summarily under section 476 or later on 


may give sanction to prosecute under section 195. If months 
"after the trial the Court may act under section 476, it is difficult 
.to appreciate the necessity of section 195. Looking to the lan- 
.guage of the section, it would be a strong thing to say that any 


one might come some months afterwards and ask another Judge 


who had not tried the case to exercise the summary—and what I 


may perhaps call the immediate—powers under that section : the 


' proper course would be to proceed under section 195. If, subse- 


quently, an application for sanction to prosecute under section 195 
of the Code of Criminal Procedure is made to a Judge who is 
the successor in office of the Judge who tried the case, that 
sanction may be given, as was pointed out in the case of Dharm- 
das Kamar v. Sagore Santra (1). But that obviously is a very 
different thing from asking such successor in office to exercise 
the summary powers given to the predecessor under section 476. 
It is worthy of notice that there is no appeal from the action of 
the Court under section 476 ; theré is from ,an order wider 
section 195. Sections 476 and 195 aim at different objects. The 
former gives a summary power to the fudge who tries ‘the case 


‘to send a supposed offender to the nearest Magistrate—ea power 


exercisable only at or immediately after the conclusion of the 


‘trial in which the offence is alleged to have been committed : 
"whilst séction 195 enables an application for sanction to be made 


'(1) (1906) 11 C. W., N. 119, ^ 


.Vor. V.] HIGH COURT. ' 


later on, as an entirely different and independent proceeding. I 
fail to see how this view affords a loop-hole for the escape of 
an offender, or that it is calculated to prove disastrous to the 
administration of justice. The Judges who decided the case of 
Krishna Gobinda Dutta were not innocent of the distinction 
between the expressions " Court ” and “ Judge”: what they held 
there was that to give true effect to the whole of the language 
‘of section 476, the expression ‘ Court’ could only mean the Judge 
who tried the case. 

With respect to the cases cited in the reference, the case of 
Emperor v. Molla Fusia Karim (1) was a case under section 
I95, and the observations of the Judges in relation to the case 
of Krishna Gobind Dutta must be regarded as obiter dicta. 
Moreover, the language of section 476 does not appear to have 
been considered or criticsed. The case of Ambica Roy v. 
Emperor (2) appears only in the short notes, to which we cannot 
properly refer, but, so far as we can discover, the initiative there 


was actually taken by the Judge who tried the case. It is per- ^ 


fectly true that in the case of DAaramdas Kamar v. Sagore 
Santra (3), I said for my own part, that the~case, "7m the 
matter of Krishna Gobinda Dutta,” might require further consi 
- deration, but my reason for saying that was that I understood 
that the soundness of that decision had been questioned by 
other Division Benches of this Court, and out of respect for such 
divergent opinion I suggested the matter might require further 
discussion. The argument of to-day has fortified rather than 
weakened, the view I previously expressed, a view which I 
understand is shared by all the members of the present Court. 

When speaking of the disastrous consequences of that 
decision, it appears to have escaped the learned referring Judges 
that although the Judge who tried the case may be the only 
person who can properly exercise the summary powers under 
section 476, from which there is no appeal, his successor can 
give sanction to prosecute under section 195. 

I think the second question should be answered in the 
affirmative : and this practically covers the suit. The Rule must 
be made absolute. 

Harington J.—In my opinion the answer must be that 
the Magistrate had no jurisdiction to make the order under 


(1) (1905) L. L. R 83 Cale. 193., (2) 1905) 20 L. J. Én. 
(3) (1906) 11 C. W. N. 119. 
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section 476 and that the case of “ /n the MAREE DESETE Gobinda 
Dutta” was rightly decided. 

There were two ways in which persons committing offences 
referred to in section 195 may be proceeded against, orme on the 
prosecution of a private individual with the sanction of the 
Court, the other by the Court itself under section 476.. 

That section gives the Court in cases in which an offence 
under section 195 is “committed before it or brought to its 
notice in the course of a judicial proceeding ”. power. to send the 
accused in custody to the nearest Magistrate who shall “ proceed 
according to law and as if upon a complaint made and recorded 
under section 200." 

The section is intended to enable a Court to deal promptly 
with an offender who commits an offence in the presence of the 
Court or whose offence is brought to the notice of the Court 
in the course of a judicial proceeding had before it. I do not 
think that if such an. offence is committed before one judicial 
officer, and that officer does not think it proper under the 
circumstances to exercise the powers vested in him under section 


476 that his successor in office can exercise these powers in. 


respect of the offence committed before or brought to the notice 
of his predecessor. 


It is the judicial officer before whom the offence is commit-. 


ted who is responsible for the posecution and as the offence is 
one committed or disclosed before him, he is able to judge 
whether reasonable ground exists for ordering a prosecution. 

He is acting on his own knowledge when he directs procee- 
dings under Sec. 476 and the powers under that section must only 
be exercised with, the greatest care. Where proceedings are 
taken under section 195, the defendent can, if heis acquitted, 
recover damages from the prosecutor on proving that the prose- 
cution was malicious, and was instituted without reasonable and 
probable cause. He has no such remedy if proceedings were 
taken under 476. No one is responsible^in that case but dhe 
Court and the Court, is the particular officer before whom the 


offence has been committed. It can never have been intended . 


that if that officer does not exercise his powers under section 


476, some other officer should exercise them and should institute. 
proceeding under that section on the application of some private ' 


individual who would thus be enabled to see the law in motion, 
and escape the responsibility for the consequences which .he 
would have had, had proceedings been taken ynder section 195. 


Vor. V.] HIGH COURT. 


“2. For example, in this. case it is alleged that Begu produced 
a fabricated Jaks and gave false evidence before Mr.. Collins. If 
Mr. Collins thought that the càse was one for proceedings. under 
section 456, he could have acted under thatsection. He did not 
so act and, therefore, it must be taken that he did not think the 
case a proper one for such summary proceedings. 

Then Mr. Collins leaves and is succeeded: by Mr. Waddell. 
Mr.. Waddell not having tried the case in which Begu gave 
evidence knóws nothing about it until the application of Ram 
Narain for sanction to prosecute, 

He is entitled, if he thinks it a case for prosecution, to sanc- 
tion a prosecution under section 195. Then if Ram Narain prose- 
cutes, he will be liable civilly or criminally if the prosecu- 
tion is: false, malicious and without reasonable and probable 

' cause.. 

But Mr. Waddell does not sanction a prosecution under 
section 195. He takes proceedings under section 476 on the 
allegations of Ram Narain with the result that however false and 
malicious Ram Narain’s allegations may be, he cannot be proceed- 
ed against civilly in an action for malicious prosecution, because 
he has not prosecuted, but has only asked the Court to enable 
him to prosecute. He cannot be proceeded against criminally 
for laying a false charge because he has not laid a charge, but has 
only asked the Court to give sanction to the laying of a charge. 

In my opinion, it is the judicial officer before whom the 
offence is committed or to whose notice it is brought in the course 
of a judicial proceeding who must order proceedings under 
section 476, and that if he does not consider it proper to direct 
proceedings under that section, no other person has power to 
direct those proceedings to be instituted. P 
- "eThe officer before whom, the offence is committed alone is 
ina position to say whether it is or is not a case for proceedings 
under section 476, and it is the fact that that judicial officer is 
théirying officer in the case in which the offence is committed, 
that he has heard the witnesses and knows of personal know- 
ledge whether the circumstances call for a summary proceeding 
or not, which forms the safe-guard against the improper use of 
those summary powers. If the powers conferred under section 476 
are to be exercised by an officer who has not heard the witnesses 
and has no personal knowledge of the circumstances of the case, 
on the allegations of a private jndividual, that safe-guard is taken 
away and there is no,corresponding responsibility placed on the 
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private individual as there would be, if a prosecution had been 
instituted under section I95. 

In the case of Emperor v. Molla Fuala Karim (1) the ques- 
tion was as to the validity of a sanction granted undér section 
195. The attention of the Court does not seem to have been 
drawn to the circumstance that while under that section the 
responsibility for the prosecution rests with the prosecutor, under 
section 476 it rests with the Court. In any case the matter 
before them was distinguishable from Arishna Dutta’'s case. 

For these reasons, I think that the Magistrate had no juris: 
diction to make the order under section 476, and I agree .that 
the Rule should be made absolute. 

Brett J.—1 agree with the learned Chief-Justice. 

Mitra J.—1 also agree. 

Geidt J.—The facts which give rise to the present reference 
are these :— . 

The petitioner Begu Sing was a witness for the defence in a 
trial held by Mr. Collins, Sub-Divisional Magistrate of Hajipur, 
and gave evidence in support of a book of account which he 
produced. Mr. Collins did not „believe the evidence and held 
that the book of account was fabricated for the purposes of the 
trial, but he took no steps for the prosecution of the petitioner; 
nor did he express any opinion that Begu Sing ought to be tried: 

Some four months afterwards, on 21st September, one Ram 
Narain applied for the prosecution of Begu Sing. The applica- 
tion was made to an officer bearing the initials S. I. H. who at 
that time was Sub-Divisional Magistrate of Hajipur, Mr. Collins 
having been transferred. The result of this application was that 
Begu Sing was called on to show cause why he should not be 
prosecuted for giving false evidence. The matter eventually on 
1sth October came before Mr. Waddell who had now become 
Sub-Divisional Magistrate. That officer considered the cause 
shown by Begu Singh to be insufficient and ordered his prosecu- 
tion before the District Magistrate for an offence punishable 
under section 193, Penal Code. This order purported to be 
made under section 476 of the Code of €riminal Procedure. Begu 
Sing then applied to this Court and obtained a Rule calling on 
the District Magistrate to show cause why the order directing his 
prosecution should not be set aside, the main ground, and the 
only ong which we on this reference have to consider, being that 
as the petitioner was examined as a witness before Mr. Collins, 


(1) (1905) I. L. R. 83 Cale, 193.» 
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Mr. Waddel had no jurisdiction to order his prosecution for having 
given false evidence before the former officer. The learned 


Judges who heard the Rule were of opinion that Mr. Waddel - 


had jurisdiction, but in face of the view expressed in Krishna 
Gobinda Dutt (1) petitioner, found themselves unable to discharge 
the Rule and accordingly referred for the decision of a Full Bench 
the question whether the case just cited was rightly decided. 

The answer to the reference depends on the meaning to be 
attached to section 476 of the Code of Criminal Procedure. 
‘That section empowers a Court to prosecute for certain classes 
of offences. The offences are ennumerated in section 195 and 
comprise (1) offences ia contempt of the lawful authority of 
public servants,- (2) offences against public justice and (3) 
offences relating to documents given in evidence. They are 
such as a Court before which they are committed or to whose 
notice they are brought would desire toe repress either in 
vindication of its own authority, or in furtherance of a puré 
administration of justice. The terms of the section indicate to my 
mind that the desirability of prosecuting the offender must be 
present to the mind of the Court during the proceedings in the 
course of which the offence was committed or brought to notice: 
I do not think that it was ever intended that when the proceed- 
ings had terminated and passed beyond the ken of the Court, 
the attention of the Court should be subsequently re-drawn by 
some private person to the fact that in those proceedings there 
had been committed some offence in contempt of the Court's 
authority or against public justice which deserved punishment. 
The commission of the offence and the desirability of a.prose- 
cution should be so patent as to move the Court at the time to 
take action without thé stimulus of an application by some 
interested person. . 

Applying this view of the section to the case before us, I am 
of opinion that Mr. Waddell's order for the prosecution of Begu 
Sing was beyond the scope of the section. The true raro 
decidendi, I think, is not that Mr. Waddell was not the officer 
‘before whom the offente was committed, but that the time at 
which and the occasion on which the order for prosecution was 
made were not those contemplated by the section. Had Mr. 
Collins remained the Sub-Divisional Magistrate of'Hajipur, it 
would, in my opinion, not have been open to him, on ang applica: 
ion made foür months after.the original case had been disposed 

* (1) (1905) 9 C. W. N. 859, ; 
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QANA M of, to-order this prosecution. My -decision turns not on the word 

Ju ‘Court’ as meaning a particular individual, but on a consideration 

. of :the circumstances in which such a prosecution is meant to be 

Pass int initiated. | $ og 

The, Éniperon The fact that there has been a change of officers since the 

eid. offence was committed will no doubt ordinarily indicate that the 
— 


conditions requisite for.an order to prosecute.do not obtain ; but 
- I'dó not desire to be understood as laying down a universal rule 
that in no case can the order for a prosecution be made-by an 
officer other than that before whom the offence was committed. 
An officer who tries a case may, for example, be of opinion that a 
‘document. given in evidence is-a forgery, and that a- prosecution ` 
should be instituted in respect of it, and yet he may not be able 
on the evidence before him to make up his mind as to the person 
who,should be prosecuted. In order to ascertain this, he orders 
a preliminary enquiry, but before he can hold that enquiry, is 
transferred. In such a-case his successor would, in my opinion, 
-be competent to hold the enquiry and on the result of that 
enquiry to direct a prosecution. The canon which I have formu- 
lated as the test still holds good in the case supposed, namely, that 
the desirability of a prosecution should be expressly present to- 
the mind of the Court during the proceedings in the. course of 
which the offence 3vas committed or brought to notice., af eas 
I may refer also to a case where a witness is examined before 
a Judge who dies or is transferred before the trial is concluded: 
The falsity of the evidence may not be apparent till -further 
witnesses have been examined by the Judge’s successor'in office. 
Here the Judge who completes the trial would be competent to 
order a prosecution. He is not the officer before whom the 
- offence is committed, but the case would fall within the ‘section 
because the Court that ordered, the prosecution would besthe 
Court before whom the offence was committed. ; e 
The foregoing observations sufficiently indicate the answer 
I would give to the questions referred to us. Wifh régard tothe 
second question, I am of opinion that the decision. in’ Krishna 
Gobinda Dutt, (1) petitioner was inthe circumstances of that case 
correct, although the ground I take is slightly different from that 
on which the learned Judges founded their judgment, the differ- 
ence perhaps being one more of form than.of substance. “The 
order foy prosecution passed in that case was, in ‘my opinion, bad, 
because neither during the trialof the case in which the false 


(à) (1905) 9 C. W. N. 859; ° 
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evidence was given nor at its close did the presiding officer CRIMINAL, 

disclose his opinion that there ought to be a prosecution or 1907. 

take any steps to initiate a prosecution. In that case as in this pe 
Begu Singh 


I think that even if the presiding officer had remained the same, 

the order for a prosecution would have been bad, as not having 

been made at the proper time and on the proper occasion. Geidt, J. 
I am unable to follow the referring Judges in their opinion CQ 

that the results of the ruling in Krishna Gobinda Dutt’s case 

are likely to be disastrous to the administration of justice. I do- 

not understand why a person who has committed an offence 

against public justice should escape punishment because the 

officer before whom the offence is committed is transferred. If 

.the offence is so clear and so serious as to demand punishment 

.that officer has only to embody his order for prosecution in his 

judgment. Moreover, the reasons which limit such an order to 

the time when the proceedings are pending ot at its close have 

no application to the provisions regarding the grant of sanction 

under section 195. There is, in my opinion, no inconsistency 

between the cases Limperor v. Molla Fusla Karim (1) and 

Dharamdas Kamar v. Sagore Santra (2) on the one hand and 

the case of Zn the matter of Krishna Gobinda Dutta (3) on the 

other. There is no reason why sanction for prosecution for giving 

false evidence should not be granted by the successor of the 

officer before whom the evidence was given, and even here as 

Maclean C. J. pointed out in Dhkarmdas’s case, the application for 

suth sanction should be made promptly. 
As regards the first question propounded for our decision, no 

answer can be given which willfit every case. I think it suffi- 

cient to say that in the present case the order passed by Mr. 

Waddell was without jurisdiction because the officer who tried 

the ĉase neither instituted any proceedings against the petitioner, 

nor recorded his opinion either during the trial or at its close 

that-there was ground for an enquiry. ‘For these reasons, I agree 

in Making the Rule absolute. 


The Emperor. 


N. E. B. : Rule made absolute. 


' (1) (1805) I. L. R. 33 Calc. 198. (2) (1906) 11, C. W. N, 119. 
(3) (1905) 9. C. W. N. 859. 
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APPELLATE CIVIL. 


1 
Before Mr. Fustice Ameer Ali and Mr. Fustice Pratt. 
MOHESH JHA AND OTHERS 


v. 
MANBHARAN MIA.* 

Rjectment, suit for—Origin of tonancy—Raiyati holding or tenure—Tenancy, 
nature of—Landlord, dealings with tenant—Conduct—Holding, wnder- 
letting of, to under-tenants— Right of oocupancy—Bongal Tenancy Act 
(VIII of 1885), Seo. 5—Status of tenwre- holder and raiyat, definition of, 
if echaustice— Estoppel by conduct, 

Section 5 of Act VIII of 1885 ( Bengal Tenancy Act) defines the status 
of a tenure-holder as also of a raiyat, but neither the definition “of a tenure- 
holder nor that of a raiyat, is exhaustive. 

A person, who mfy have originally acquired a large tract of land ostensibly 
with the object of cultivating it himself or by his servants or members of his 
family, may, by his conduct, afterwards convert himself, s0 far as third parties 
(under-raiyats) are concerned, into a rent-receiver and give those persons as 
against himself the right to remain upon the land without being liable to be 
ejected at his instance. 

Appeal by the Plaintiff. 


Suit for ejectment against an under-raiyat. 


The facts of the case so far they are material to this report 
appear from the judgment. 

Dr. Sarat Chandra Banerjee (for Babu Narendra Chunder 
Bose) for the Appellant. 


Moulo: Serajul Islam for the Respondent. 
The judgment of the Court was delivered by 


Ameer Ali J.—This second appeal arises out of an action 
brought by the plaintiff to eject “the defendant from a holding 
of which he has been in possession for a considerable time. The 
plaintiffs allegations were that he was the owner in posséssion 
by a raiyati right of a jote jama in mouzah Kaskapore, that within 
that jote jama the defendant has a #a/ast settlement, as it is 
called, of 2 bighas 4 kattas upon an annual rental of Rs. 54-3-0, 
that the defendant is a mere alatti or under-raiyat ; and that 
having served a notice upon him under the law, the plaintiff 


was entitled to eject him therefrom. 
L) 


* Appeal from Appellate Decree No. 704 of 1899 against the decree of 
F. E. Pangiter, Fsq, District Judge of Purneah, dated the 12th January 1899, 

alee Pu of Babu Sasi Bhusan Ben, Munsiff of Araria, dated the 22nd 
une, 


4 
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The defendant's allegations were that the lands of which he 


was in occupation were acquired by his father many years ago, 
that prior to that they formed the jote jama of one Moziulla 
from whom his father had purchased the same, that the purchase 
was acquired by the plaintiff's predecessor in title; and that 
his father and he have all along been treated as occupancy raiyats. 
He further alleged that the suit was not bonafide, and that the 
plaintiff was a tenure-holder and not a raiyat. . 

The Munsiff framed an issue to this effect, was the plaintiff 
a tenure-holder or a raiyat ?—and he came to the conclusion that 
he was a raiyat, and that, therefore, the defendant was only an 
under-raiyat, and as the plaintiff had served a notice upon him 
under section 49 ofthe Bengal Tenancy Act, he (the plaintiff) 
was entitled to a decree. : 4 

The defendant appealed to the District Judge of Purneah, 
and the District Judge went into the question eat: much - greater 
length than the Munsiff had done. He has reviewed all the 
circumstances connected with the manner in which the predeces- 
sors-in-title of the plaintiff have dealt with lands within which 
the defendant held his jote. It appears from the judgment of 
the District Judge that in the year 1854 a grant was made by 
the zemindar to a person of the name of Mussammat Mynabati 
of a large quantity of land amounting to over 300 bighas. The 
potta by which the grant was made is marked Exhibit IV. Sub- 
sequently, in 1869, these lands were sold in execution of a decree 
and were purchased by one Hukum Chand, and the sale certi- 
ficate under which he acquired it has been put in and marked 
Exhibit VII. Hukum Chand, the auction purchaser, sold the 
lands, to Golab Chand by a deed which is marked Exhibit VI 
and in 1895 Golab Chand sold by private sale the same lands to 
the plaintiff. The document Exhibit IV describes Mussammat 
Mynabati as a jotedar raiyat, and recites that under her request a 
perpetual porta on the kobuliat being filed was granted in respect 
of 3e« bighas of the former jote lands ; and leave was given to 
her to cultivate the same and get the same lands cultivated and 
pay annually the fixed jamá to the sarkar zemindar. 

It is urged on behalf of the plaintiff appellant that this docu- 
ment shows the purpose for which the lands were acquired by 
Mussammat Mynabati. On the other hand, it is contended by 
the learned pleader for the respondent that nothing corglusive 
appears from that document. « j 

The jote extends ever 300 bighas, and although permission 


ê 


528 


CIVIL. 


1901. 
—— 
Mohesh Jha 
v. 
Manbharan Mia, 


Ameer Ali, J, 


- $24. 


CIVIL. 


1901. 


segas 
Mohesh Jha. 
. T. ^ 
Manbharan Mia, 


- Amer Ali, F, 


THE CALOUTTA LAW JOURNAL. [Vou V. 


is given to her to cultivate herself or to get the lands cultivated, 
it is at the best an ambiguous document ; and what the Courts 
have to see is how since the grant was made the parties have 
chosen to deal with the lands. To this circumstance we shall 
return later on. The subsequent deed of 1869, the obala by 
which Hukum Chand sold the property to Golab Chand describes 
the holding as consisting of 325 bighas istamrart mokarart; and 
by the conveying part various rights are conveyed which are not, 
ordinarily speaking, granted in conjunction with an occupancy 
holding; and the defendant respondent's pleader naturally relies 
upon that document to show that the holding was not such as the 
plaintiff alleges, namely, a raiyati jote, but, on the contrary, was 
a tenure as contended for by the defendant. 

In the deed by which the plaintiff purchased this property 
the area is stated at a higher figure, namely, as consisting of 365 
bighas odd, and the land is described as a mokarari jote jama. 


"There again various rights are conveyed which are included under 


the head of jalkar, forests and all appurtenances thereto. 

The District Judge says that one Masibulla held a portion of 
the lands which were granted to Mynabati, consisting of 30 bighas 
at a rental of Rs. 12-0-0, and he sold 12 annas of the same to the 
defendant’s father by a deed, Exhibit A, somewhere in 1879 ; 
that sale was recognised by the landlord Golab Chand, and the 
defendant’s father and since then the defendants have all along 
been in occupation of the part of Masibulla’s holding so acquired. 
upon payment of 9 rupees as rent ; but after the plaintiff's pur- 
chase a conflict arose between the parties, the plaintiff claiming 
g4 rupees as rent from the defendant for further 24 bighas of land 
which he held, and as he failed in the suit for rent he brought, 
the present suit alleging that the defendant was a kolatii or under- 
raiyat was instituted. . "e 

` The plaintiff, as appears from the judgment of the District 
Judge, gave no evidence to prove that the holding of tlie defen- 
dant or his predecessors or of Masibulla began in a holatt might, 
as he sets forth in the plaint. He has left the onus entirely upon 
the defendant. The District Judge is df opinion upon the ori- 
ginal document in favour of Mynabati, and the fact that, Mynabati 
cultivated partly by her own servants and partly by under-tenants, 
that in its inception the holding granted by the zemindar 
Luchmjput Singh was a ryofi tenure; but he finds that since 
Golab Chand acquired this property, he, as well as his successors 
in title always recognized the defendant’s-father and the defendant 
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himself as having an occupancy right in the lands they held. In 
page 9 of the paper book he puts the facts shortly as follows :— 
" In every way, therefore, in which the landlord's dealings with a 
tenant can indicate the nature of the tenancy, it is absolutely 
clear that the plaintiffs predecessor treated the defendant and 
his father as raiyats proper and not as under-raiyats, vzz., in rent 
receipts, rent décrees, admission of transferability, and the non- 
applicability, of section-48. The plaintiff stands in his prede- 
cessor's shoes and has also himself followed the same course in 
ignoring section 48 ;" and, again, in page 1o, he winds up with 
the folowing statement of the facts upon which he bases his 
judgment.— In the.present case we have these facts about which 
there is no dispute whatever before me. For 25 years the 
plaintiff's predecessor gave up altogether his position as a raiyat, 
sublet the whole of his land to under- -tenants, and hiníself took 
the position of mere rent receiver. The defendant and his 
predecessors were treated as raiyats proper in every respect. 
Evidence has not been adduced about the position of the other 
sub-tenants specifically, but the evidence that has been given 
indicates that all were treated on the sare footing. This 
appears to me to be sufficient proof in the present suit 
that a usage had grown up during at least 25 years, that the 
undertenants could acquire the right of occupancy and could 
transfer their holdings, subject to the"landlord's approval." 

Putting aside from our consideration for a moment the 
view expressed by the ‘learned District Judge as to an usage 
having sprung up regarding the acquisition of a right of 
occupancy by under-tenants, the specialfacts which appear to 
have been found by the District Judge in the case are, that 
whatever might have been the nature of the holding when first 
granted to Mynabati, and whatever may be the rights of the 
zemindar as against the holder of the lands so granted in 1854, 
as regards the plaintiff and the present defendant the matter 
stands thus—that for the last 25 years the holder of the 365 
bighas of land has chosen to abandon his position as a raiyat, 
that he has underlet the holding to under-tenants,'one of whom 
is the defendant himself, that he has been satisfied to take up the 
position of a rent receiver, that the plaintiff and his predecessors 
in title have treated the defendant and his predecessor as raiyats 
proper in every respect, namely, as persons entitled to acquire a 
right of occupancy and. to hold the lands as against the person 
so recognising them without being liable to ejectment. 
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It seems to us that upon these findings, the question of 
law which is attempted to be raised is unsustainable. The ` 
learned pleader for the appellant contends that the, learned 
District Judge having found that the plaintiff's tenancy was of 
a ryott character when first created, the defendant could be 
treated only as an under-raiyat who must go the moment a notice 
is served upon him in accordance with law. Section 5 of the 
Bengal Tenancy Act defines the status of a tenure-holder as 
also of a raiyat but neither the definition of a tenure-holder nor 
that of a raiyat, as has been repeatedly held, is exhaustive, and 
nothing has been shown to us to lead us to the conclusion that 
a person, who may have originally acquired a large tract of 
land ostensibly with the object of cultivating it himself or by 
his servants or members of his family, may not afterwards 
convert himself, so far as third parties are concernd, into a rent 
receiver and give hose persons as against himself the right to. 
remain upon the land without being liable to be ejected at his 
instance. We do not propose to lay down any principle in 
this case which may have the effect of binding the landlord who 
is not a party to this action ; but it seems to us that upon 
general principles, and having regard to the provision of the 
law, there is no bar to the plaintiff or his predecessor in title 
giving rise by his conduct to a right which would preclude him 
from maintaining the present action for ejectment as against 
the defendant. l . 

In this view of the matter it seems to us unnecessary to 
enter into a consideration of the question whether there was 
an usage established in this case or not. 

Giving our best consideration’ to the argument of the 
learned pleader for the appellant we are of opinion that this 


appeal must fail; and we accordingly dismiss it with costs. . 
M. M. C. Appeal dismissed. 
e [hd 


Von. V] © > Htet ooUnf. 


Are Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
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Shebaits, one of several, swit by, of Muth—Primogeniture, oustom of —Eldest son, 
-sole shebait —Swit for recovery of possession — Mortgage-deoree, declaration, 
suit for, invalid and mot binding — Hindu  Law— Mitakshara— Brothers, 
: one of the, substitution of —Survicorship—Oustom of Ahuth—B8uit for posses- 
- sion on ajectment, conversion of, into one for redemption, if and wher allow- 
able—QOo-shebatts, made defendants—Refusal to join as plaintiffs—Oollusion 

when not proved or alleged, ' ` 


Where property belonging > tó“ an endowment is sought to be recovered 
from.a third party, who asserts that he is the owner thereof, all the 
trustees of the endowment should be made parties to the suit, and such 
of them as refuse .to join os plaintiffa should be made defendants, 
All the trustees should ordinarily be co-plaintiffs, and only such of them 
should. be made defendants as are unwilling to be joined as co-plaintiffa, or have 
done some act precluding tliem from being plaintiffs, because where the ad- 
ministration of the trust is vested in several trustees, they all form, as it were, 
but one collective trustee and they must exercise the powers of their office in 
their joint capacity. Their interest and authority being equal and undivided, 
they cannot act separately, but all must join. 


- Beohu Lal v. Oliullah (Y), Rajendra Nath Dutt v, Bhaik Mahomed Lal (2), Luke 
Y. South Kensington Hotel Co. (8), and McGeorge v. Bigatone (4) referred to, 


Pyari Mohua v. Kedarnath (6) distinguished. 


Upon the death of one of several joint trustees, the validity of the exercise 
of the trust powers by the survivors depends upon the nature of such powers ; 
if these powers are coupled with an interest or are annexed to the office of the 
trustee, they will pass with the trust to the sutvivors and can be exercised by 
them. 

' As regards the members of a Mitakshara family who are joint shedaits, the 
right of shebaitship passes by survivorship ; and consequently, upon the death 
of the original plaintiff, the right to prosecute the suit or an,appeal prefered 
by -him vests by survivorship in all his brothers and one of them is not com- 
petent to obtain am order for substitution as if he is alone entitled to the office 
of shebait, 

` Kam Chandra Panda v. Ram E ishna Mahapatra (6) referred to. 

Pyari Mohun v. Kedarnath (5) distinguished. 

Although a suit brought as one for possession may, inthe discretion of 
the Court, where the circumstartces of tho case permit, be equitably converted 


* Appel from Appellate Decree No. 667 of 1905 inst a decree of W. 
Teunon, ., District Judge of Cuttack, dated the 27th January 1905, reversing 
that of Moulvi Abdul Barry, Subordinate Judge of that District, dated the 
31st July 1903. 


(1) (1885) I. L, B. 11 Calc, 838. ' — (4) (1898) 88 Fed. Rep. 599. 
* (2) (1881) L.R.8 LA. 185 ; LL.B, 8 Cale 42. (5) (1809) L L. E. 26%Calo, 409, 
(8)(1878) 1] Oh. D.12]. — * (6) (1926) I, L. R. 33 Cale, 507. 


CIVIL, 


1908. - 
~~ 
` December, 4,6, IR 


Kokilasari Dasi 
Lr Be : 
Mohunt Rudranand 

Goswami. 


December, 18. 


a 


THE CALOUTTA LAW JOURNAL. [Vor V. 
into one for redemption, which could only be allowed when the mortgage is 
a valid and binding one, a plaintiff must ordinarily succeed gn the case he 
has made in the plaint, and unless there are special circumstances, an action 
instituted for purposes absolutely inconsistent with redemption cannot properly 
be converted into an action to redeem, as it would. in reality amount to the 
conversion of a guit of one character into a suit of another and fnconsistent 
character, 

Nanack Chand v. Teluokdye (1), Dirgopal v. Bolakee (2), Radha Pershad 
v, Monohur, Das (3), and Ram Das v. Indromoni (4), Hargu v. Gobind (5), and 


„Madan v. Bhagwan (6*, Gordon v. Honsfall (T), Crencer & Mining Company v. 


Willyams (8*, Murugaser Marimuthu v. Charles Henry DeSoysa (9) referred to. 

Kasumunnissa v. Nilratna (10), Chunder Nath v. Nilakant (11), Nilakant 
Banerjee v. Suresh Chandra Mullick (12), Lala Suraj Prosad v. Golab Chand (13), 
Rupchanrd v. Dacalatrav (14), Shivram v. Genu (15), Sankana v. Virupaksha pa (16), 
Narayan v, Pandurang (17), Hadhabai v. Shamrav (18), DullabAdas v. Laksh- 


.mandas (19), Parshotam v. Rumal Zunjar (20) and. National Bank of Astralasia 


v. United H. 5 B. Co. (21), explained and distinguished. 
Appeal by the Defendant No. 1, purchaser of the mort- 
gaged property ‘from defendant No. 2, who had purchased the 


_ property at a sale in execution of the mortgage decree obtained 


against the mortgagor. 
Suit for recovery of possession of certain property, by one 


of several shebsits of a certain Muth, which had been mort- 


gaged by his predeeessor and sold in execution of a mortgage 
decree, and for mesne profits. 


The facts of the case appear fully from the judgments. . 
Dr. Rash Behary Ghose and Babu Dhirendra Lal Kastgis for 
the Appellant. 
| Babu Brojo Lal Chakravarti for the Respondents: 


~ 


C. A. V. 


The following judgments were delivered :— 

Rampini J.—This appeal arises out of a suit brought by 
a shebait of a certain muth in Cuttack to recover certain praperty 
which had been mortgaged by his predecessor, sold in execution 
of a mortgage decree obtained as long ago as 1898, and purchased 
by the defendant No. 2. 


. * 
(1) (1879) I. L. B. 5 Cale. 263 (11) (#882) I. L. B. 8 Cale, 690 
(2) (1879) I. L. R. 5 Calc. 269 (12) (1885) I. L. B, 12 Cale, 414 
(3) (1880) I. L. B. 6 Calc. 817 (18) (1901) I L. R. 28 Calce 517 
(4) (1898) 8 O. W. N. 825. (14) (1882) I. L. R. 6 Bom, 496. 
(5) (1897) I. L, R. 19 All. 541 (15) (1882) I. L. R. & Bom. 615 
(6) (1809) I. L. R. 21 All. 235 (16) (1883) I. L B. 7 Bom. 146 
(7) (1847) 6 Moore. P. O C. 393 (17) (1883) I. L. R. 7 Bom, 526 
(8) (1866) 35 Beav. 353. (18) (1881) I L. R. 8 Bom. 168 
(9) (1891) A. O. 69. (19) (1885) I. L. H. 10 Bom. 88 
(10) (1881) I. L: R. 8 Cale. 79. * (20) (1895) I. L. R. 20 Bom. 196, 


(21) (1870) 4 A. 0, 891. è 


Vor. V.] HIGH COURT. | 


The facts of the case have been set forth in the judgments 
of both the lower Courts. It is sufficient to mention here that 
the suit was instituted by one Rudranand, one of the four sons 
of the former shebait of the idol to whom the property was 
dedicated. The plaintiff pleaded that he was entitled to bring 
the suit as he was the eldest son of the deceased shebait, and, 
therefore, according to the custom of the muth, the sole shebait 
of the idol. nd 

His suit was dismissed by the first Court and he appealed 

to the District Judge, During the pendency of his appeal 
he died, and one of his brothers Brahmanand was substituted 
as appellant in his place and is the present appellant before us. 
. Before the District Judge it was contended that the original 
plaintiff Rudranand could not sue alone and that the substituted 
appellant could not prosecute the appeal alone, as the first Court 
had found that there was no custom according to which the 
muth on the death of the shebait descended to his eldest son to 
the exclusion of his other sons. The appellant did not attempt 
to contest this finding before the District Judge. The District 
Judge, however, overruled the respondent's objections, and 
further allowed the appellant to convert his suit into one for 
redemption, and gave him a decree for possession, on his 
paying to the defendant No. 1, to whom the property had been 
transferred by the defendant No. 2, the sum of Rs. 400. 

The defendant No. 1 now appeals. On ‘her behalf it has 
been urged (1) that the suit should have been dismissed, as the 
origínal plaintiff had not proved his allegation of his being the 
sole shebait of the idol, the owner of the property, (2) that on 
the death of the original plaintiff his brother Brahmanand had 
no right to be substituted, and to carry on the appeal to the 
Distritt Judge in his place, (3) that the suit having been one 
for possession, the substituted plaintiff should not have been 
allowed to redeem the properties, (4) that even if the suit 
could be converted into one for redemption, the plaintiffs right 
to redeem was barred by, limitation, (5) that the judgment and 
decree in the previous mortgage suit are binding against the 
substitutetl plaintiff and his co-shebaits and (6) there was no 
absolute dedication of the property to the idol. 

There can be no question but that the first two grounds 
of appeal must prevail. The original plaintiff sued s sole 
shebait setting up an alleged custom of succession to the post 
of shebait by primogeniture, This custom he entirely failed 
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to establish. This was admitted before the District Judge, and 
before us it has been conceded that no such custom was proved. 
Hence the suit should be dismissed, asit was dismissed by 
the first Court. Similarly, the substituted appellant in tbe 
absence of proof of any such custom had no right to be 
substituted in the place of Rudranand. There are two other 
brothers, Brajanand and Chandranand. They have been found 
to be co-shebaits with Brahmanand. They did not join in the 
suit or the appeal. They are not alleged or shown to be 
colluding with the defendants. There were, therefore, no grounds 
on which the District Judge was justified in allowing the 
appeal to proceed at the instance of Brahmanand alone. It 
would further appear that there are no circumstances in’ this 
case in consequence of which the suit, which was brought as one 
for possession and on the allegation that the mortgage on which 
the mortgagee ‘Prasanna Kumar Mahanti had sued and had 
obtained a decree, was.an invalid mortgage, should equitably 
be converted into one for redemption which could only :be 
allowed if the mortgage is a valid and binding one. The lower 
appellate Court has relied on the case of Lala Suraj Prosad v. 
Golab Chand (1). That was a suit in which the plaintiff, minor, 
sued to have a mortgage bond set aside as not binding on him, 
having been entered into by the father of the minor for 
illegal and immoral purposes, and because he had not been. made 
a party to the suit brought to enforce the mortgage bond. It 
was found that the bond was a binding one against the minor, 
and to avoid multiplicity of suits, the plaintiff was allowed tc 
redeem the bond debt. In that suit there had been no sale and 
there was prayer for possession, as in the present suit. The 
relief was altered, but not the character of the suit, as has beer 
done in the course of the appeal to the District Judge: The 
respondents’ pleader before us also relies on two cases of the 
"Bombay High Court, viz. Sankana Kalana v. Virupakshapa 
Ganeshapa (2) and Parshotam Bhatshankar v. "Rumal Zuifjar (3) 
In the former case, there was a difference of opinion, one of thi 
Judges, Mr. Justice Pinhey reluctantly yielding to the judgmer 
of the senior Judge. In the latter case, it has doubtless beer 
ruled that a Court can in its discretion pass a decree for. redemp 
tion in a case in which the plaintiffs have sued in ejectment. Bu 
-even tn this case, it is admitted that the conversion of a sui 


©- W (1901).I. L. B. 28 Cale, 517. (2) (1883) LL. R. 7 Bom, 146, `- 
(3) (1895) L L. R. 20 Bom. 196, 
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of one into suit of another character is one for the discretion of 
the Court. In this case it would not seem to be an exercise of a 
wise discretion to allow the suit to be converted into one for 
redemption. The justice-of the case would seem to be with the 
defendants. As far as we can see, the mortgage bond executed 
by the plaintiffs predecessor was a genuine deed. This is not 
denied. The Rs. 400 were lent on it. The proceedings for the 
enforcement of the mortgage were bona fide proceedings and the 
mortgaged property was duly sold and purchased by the defend: 
ants. The plaintiff ahd the substituted appellant are now en- 
deavouring on grounds of the merest technicality to set aside all 
these proceedings and to deprive the defendant No. 1 of property 
to which she is justly entitled without tbe common honesty of 
offering in the first instance to reimburse her for the amount 
which she has paid for the property. The suit would, SCIES 
seem to be devoid of all merits. ^ 

The fourth ground of appeal has not been pressed. On the 
view we take of this case, it is unriecessary to enter into a con- 
sideration of the fifth and sixth grounds. i 

The respondent as a last resource urges that there is a 
defect of parties in this second appeal, as the defendant No. 1 
alone appeals. 'This plea must fail, as there does not appeat 
to be any one but the defendant No. 1 who is interested in the 
property or who has any need to appeal. 

* We decree the appeal with all costs in all Courts. 

Mookerjee J.—On the 24th September, 1883, one mohunt 
‘Bhaktanand Das, shedatt of an idol Ramlala Thakur, executed 
a mortgage in favor of Prasanna Kumar Mahanti, the third defen- 
dant to this suit, in respect of some properties included in the 
debutter estate, In 1897, the mortgagee brought a suit to enforce 
Ris security against the four sons of the mortgagor, who had 
meanwhile died, and obtained an exparte decree on the 21st 
January, 1898. The properties were sold in due course in execu- 

"ton of the ‘decree, and purchased by Radha Nath Kandi, the 
second defendant to this suit, on the 15th July, 1899. On the 
‘gth January, 1900, the execution purchaser conveyed the proper- 
ties fo the first defendant, Kokilasari Dasi. On the 13th August, 
1902, Rudranand, one of the sons of the original mortgagor, com- 
menced this action for ejectment of the defendants as trespassers 
and for recovery of mesne profits. He alleged in thg plaint, that 
the had succeeded his father by the custom of primogeniture, as 
‘the. sole `skedaif of the idol, and he made his three brothers 
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Brajanand, Chandranand and Brahmanand parties defendants, 
with a view to obtain against them a declaration of his exclusive 
right to the trust estate. He further stated in the plaint that the 
mortgage had been executed by his father in excess of his 
powers asa shebatt, and was consequently wholly inoperative ; 
that the mortgage decree was not binding upon the deġutter estate, 
because he and his brothers had been made defendants in their 
private capacity, and not as representing the idol ; that the sale 
had passed no title to the auction purchaser, who had 
accordingly nothing to convey to the’ first defendant; and 
that he, as the sole sAeba:?, was entitled on behalf of the idol to 
recover possession and mesne profits. The first defendant 
resisted the claim on various grounds; she denied that the 
plaintiff was the sole shebatt, or that the plaintiff alone was 
entitled to maintain the action. She also pleaded that the suit 
was barred by limitation; that the lands in dispute were not 
valid debutter ; that if they were, the mortgage had been created 
for lawful purposes; that the decree and sale had been made in 


.the presence of the necessary parties, and that she had accord- 


ingly obtained a title which could not be successfully challenged. 
The Subordinate Judge found upon the evidence, that the 
plaintiff was not the sole skedazt, that the custom of primogeniture 
had not been established, and that even if it had been, it would 
not avail the plaintiff, because he was not the eldest son of 
Bhaktanand, but only the eldest son of the senior wife. The 
Subordinate Judge also found that the plaintiff had not acquired 
exclusive title to the office of shebatt by adverse possession for the 


_ statutory period. Upon these findings, the learned Subordinate 


Judge concluded that the suit as framed was not maintainable, 
and dismissed it. Rudranand then appealed to the District 
Judge. During the pendency of the appeal, Rudranand died, 
and an application was made by his brother Brahmanand to be 
substituted as appellant in his stead. Objection was taken 
on behalf of the respondents, that the applicant alone was net? 
entitled to proceed with the appeal. This was over-ruled, 
because in the opinion of the learned District Judge, whether he 
was the shebatt nominated by the deceased, as he alleg&d, or 
whether he was a joint skebart with his brothers, it was competent 
to him to prosecute the appeal. At the hearing of the appeal, 
he abandoned all the grounds which had been taken against the 
decision of the Subordinate Judges and offered to redeem the 
purchaser on the assumption, that the mortgage was operative 
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against the trust estate, but that the execution sale was not 
binding, because the shebatt had not been expressly sued as such. 
The learned District Judge held, that although the suit was one 
for ejectment, the appellant was entitled to redeem and made a 
decree accordingly. The -first defendant has now appealed to 
this Court, and on her behalf the decision of the District Judge 
has been challenged on six grounds, namely, frst that the 
original plaintiff was not entitled to maintain the suit as 
framed ; secondly that the respondent who was brought on the 
record as appellant in the Court below, was not entitled to 
maintain the appeal; thirdly, that no decree for redemption 
should have been made in this suit, thescope and object of which 
were entirely different ; fourthly, that the suit, treated as one for 
` recovery of possession upon declaration of the invalidity of the 
mortgage, was barred by limitation ; fifthly, that the judgment 
and decree in the mortgage suit, and the execution proceedings 
following thereupon, were binding upon the shedatts and the 
debutter estate; and sixthly, that the properties in dispute had 
never been absolutely and completely dedicated to the idol, but 
were secular, subject at most to a religious charge. 

In support of his’ first contention, it was argued by the 
‘learned vakil for the appellant, that the original plaintiff, as one 
of several shebatts, was not entitled to maintain the action. 
It was suggested, on the other hand, that as the other sAebaifs 
had been made parties defendants, the frame of the suit was not 
defective in view of the decision of a Full Bench of this Court 
in Pyari Mohun Bose v. Kedar Nath Foy (1). In my opinion, the 
contention advanced on behalf of .the appellant is well founded 
and must prevail. It cannot be disputed, that where property 
belonging to an endowment is sought to be recovered from a 
third party, who asserts that he is the owner thereof, all the 
trustees of the endowment should be made parties to the suit, 
and such of them as refuse to join as plaintiff, should be made 
defendants ; see Bechu Lal v. Oliullak (2), which is based on the 
principle laid down in the cases of Luke v. South Kensington Hotel 
Co. (3) and Rajendranath Dutt v. Shaik Mahomed Lal (4). Allthe 
trustees should ordinarily be co-plaintiffs, and only such of them 
should be made defendants, as are unwilling to be joined as co- 
plaintiffs, or have done some act precluding them from being 


plaintiffs, because where the administration of the trust is vested 
P 


(1) (1899) I. L. R. 26 Cale. 409. '(8) (1879) 11 Ch. D 121. 
(2) (1885) I, L. R, 11 Ofllc, 338. (4) (1881) L.R. 8 LA. 135 ; ILL. B, 8 Calo, 42, 
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OIy1L. in. several trustees, they all form, as it were, but one collective 


1908. - trustee and they must exercise the powers of their office in their 
joint capacity. Their interests and authority being equal .and 


Kokilasari Dasi 
undivided, they cannot act separately, but all must join [Aye George 


t. 
M : Bes I ; 
y Ge ADAM v. Bigstone (1).] The decision of the Full Bench in Pyari Mohun 
Mookoijee J v. Kedarnath (2), is clearly distinguishable. In that case it was 


— observed that if all the proper parties are on the record, it is open 
to the contesting defendant to ask the Court to transfer some of 
the defendants to the category of plaintiffs ; if they consent, they 
may be shifted from the rank of defendants to the side of the 
plaintiffs and be made co-plaintiffs ; if they refuse, the trial must 
proceed with them as co-defendants. In the case before us, the 
adoption of such a course was rendered impossible by the 

. conduct of the plaintiff. He did not admit that there were any 
joint sAebaszs ; he set up an exclusive title to the office of sZebat? ; 
and he brought his brothers on the record, not for the purpose 
of .giving them an opportunity to join him as co-plaintiffs, if they 
so desired, but for the precisely opposite purpose of challenging 
their title, and obtaining a declaration of his own alleged exclu- 
sive title as against them. This question was litigated between 
the parties and resulted in the defeat of the plaintiff. He can- 
not now be heard to say, that his brothers who were on the: 
record might have been made co-plaintiffs for the purpose of 
validating the proceedings. The first point taken on behalf of 
the appellant must, consequently, be answered in her favor. ` 

In‘support of the second ground urged on behalf of the 
appellant; it was argued that upon the death of the original 
plaintiff during the pendency of the appeal before the District 

Judge, the present respondent alone was not competent to 

proceed with the appeal This contention is obviously sound. 

Upon -the death of one of several joint trustees, the validity of 

the-exercise of the trust powers by the survivors depends upon the 
ature. of such powers; if these powers are coupled with an 
interest or are annexed to the office of the trustee, they will 
pass: with the trust to the survivors and can be exercised by thém. 
As regards the members of a Mitakshara family who are joint 
shebatts, it has been held on this principle, that the right of 

shebaiship passes by survivorship ; see Ram Chandra Panda v. 

Ram Krishna Mahapatra (3). Consequently, upon the death of 

the original plaintiff, the right to prosecute the appeal preferred 


(8) (1906) I. L. R, 88 Calc. 507, 
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(1) (1898) 88 Fed. Rep. 599. (2) (1899) I. L. R. 26 Cale. 409. 
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by him vested by survivorship in his three brothers; and one of 
them was not competent to obtain an order for substitution, as if 
he was alone entitled to the office of sebarz The case of 
succession by custom of primogeniture had failed in the Court 
of first. instance, and the allegation made in the Court of appeal, 
that the respondent was entitled to succeed as the nominee of 
the deceased was not established ; the fact of nomination was 
not proved, nor was it shown, that even if the nomination 
had been made, it would be operative in law. If follows, 
consequently, that eveh if the suit had been rightly framed in 
the Court of first instance, the substituted appellant had no 
` authority to prosecute alone the appeal before the District Judge. 
Reliance was, however, again placed by the learned vakil for the 
respondent upon the principle of the decision of the Full Bench 
in Pyari Mohan v. Kedarnath (1) ; that case, however, is of no 
assistance to the respondent. No doubt, his brothers were 
parties respondents to the appeal in the Court bẹlow ; but, they 
could not very well be appellants, when one of the objects of the 
appeal was to obtain a reversal of the decision of the first Court 
in their favor that the rule of primogeniture did not prevail, and 
all the brothers constituted joint trustees of the debutter estate. 
It follows, therefore, that the second point taken on behalf of 
the appellant must also be answered in her favor. 

The third ground on which the judgment of the District 
Judge was impeached, is that no decree for redemption ought to 
have been made in the suit as framed, and in support of this 
position reliance was placed upon the decision, of the Judicial 
Committee in Eshenchunder v. Shamachurn (2) in which Lord 
Westbury observed that the determinations ina cause should be 
founded upon a case, either to be found in the pleadings or 
involved in or consistent with the case thereby made. It was 
contended, on the other hand, that redemption has been allowed 
in many cases, in which there was no offer to redeem in the 
plaiyt, and reference was made to the decisions in Lala Sura 
Prosad v. Golab Chand (3), Sankana v. Virupakshapa (4), and 
Parshotem v: Rumal Zunjar (5). It may be conceded that there 
has been some divergence of judicial opinion on the subject, 
and it is not possible to harmonise the cases td be found in the 
Reports. It is quite clear, however, that the cases in the Bombay 
High Court indicate a tendency in favour of the view that an 


(1) (1899) I. L, R. 26 Cale. 409. * (3) (190I I. L R. 28 Cale. 517. 
- (2 (1806) 11 M. I. A.Z. (4) (1883) L. L. R. 7 Bom. 146. 
(5) (1895) I. L. R, 20 Bom, 196. 
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action for ejectment may be turned into one for redemption ; see 
Rupchand v. Davilatrav (1), Shivram v. Genu (2), Sankana v. 
Virupakshapa (3), Narayan v. Pandurang (4), Radhabat v. 
Shamrao (5), Dullabhdas v. Lahshmandas (6), and Parshotam v. 
Rumal Zunjar (7), although some dis-satisfaction was 
expressed by one of the learned Judges, who decided the case of 
Sankana v. Virupakshapa (3), and who felt constrained by the 
current of authorities not to take a different view of the matter. 


In this Court, however, the conversion of a suit for possession 


into a suit for redemption has often been disallowed on the 
ground, that it would in reality amount to the conversion of a 
suit of one character into a suit of another and inconsistent 
character ; see /Vanack Chand v. Teluckdye (8), Dirgopal 
v. Bolakee (9, Radha Pershad v. Monohur Das (10) and 
Ram Das v. Indramoni (11). But in Kasumunnissa v. Nelraina (12) 
and Chunder Nath y. Nilakant (13), a plaintiff who had asked 
for possession was given a decree, conditional on the failure of 
the defendants to redeem; the adoption of this procedure 
was apparently not questioned when the case went before the 
Judicial Committee; see MWilakant Banerji v. Suresh Chandra 
Mallick (14). But the Allahabad High Court appear to have taken 
the opposite and stricter view in two Full Bench cases, Hargu v. 
Gobind (15), and Madan v. Bhagan (16). Similarly, in Lala Sura? 
Prosad v. Golab Chand (17), where an infant plaintiff, a member 
of a joint Hindu Mitakshara family, had challenged the validity 
of a mortgage executed by his father, and had asked for a decla- 
ration, that the decree based thereon could not be enforced 
against the joint family properties, this Court allowed him to ` 
redeem. That was, however, a suit of a very different description ; 
there the plaintiff had gone into the merits, and it was held, that 
he ought not to be allowed to contest the points in controyersy 
again in a fresh litigation ; in other words, the opportunity to 
redeem was forced upon an unwilling plaintiff, so that he might 


. . 
(1) (1882) I. L. R. 6 Bom. 495. (9) (1879) I. L. R. 6 Cale 269. 
(2) (1882) I. L. R. 6 Bom. 515. (10) (1880) I. L. R. 6 Cale. 817. 
(3) (1883) I. L. R. 7 Bom. 148. (11) (1898) 3. O. W. N.1825. 
(4) (1888) I. L. B. 7 Bom. 526, (12) (1881) I. L. R. 8. Calo, %9. 
(5) (1881) I. L. R. 8 Bom, 168. (18) (1882) I. L. R. 8. Calo. 690. 
(6) (1885) I, L. R. 10 Bom 88. (14) (1885) I. L. R. 12. Calo. 414. 
(7) (1895) I. L. R. 20 Bom. 196. (15) (1897) I. L, R. 19 All. 541. 
(8) (1879) I. L R. 5 Cale. 265. , (16) (1899) I, L. R. 21 All. 286. 


(17) (1901) I. L. R. 28. Cale. 5]7. 
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not indulge in the luxury of a fresh litigation over matters which 
had. been fully investigated in the suit brought by him. 
Although, therefore, no inflexible rule can be laid down, so 
as to cover every possible case, there is much to be said in favor 
of the view, that a plaintiff must ordinarily succeed on the case 
he has made in the plaint, and that unless there are special 
Circumstances, an action, instituted for purposes absolutely 
inconsistent with redemption, cannot properly be converted into 
an action to redeem; see Gordon v. Horsfall (1), Crenver 
Mining Company v. Williams (2) and Murugaser Marimuttu v. 
Charles Henry Desoysa (3). Are there then any special circums- 
tances in the case before us which would induce a Court of equity 
to relax in favour of the respondent what has been described 
as a somewhat strict and technical rue? In my opinion, none 
whatever can be found. The validity of the mortgage was 
challenged in the plaint. The Propriety of the mortgage decree 
was called in question, although the original plaintiff, no less than 
the substituted appellant in the Court below, was a party to the 
decree, and allowed it to be passed without a word of protest. 
The decree was executed without any objection ; the property 
was sold, and has now passed into the hands of a bonafide pur- 
chaser for value. Twenty-two years after the mortgage, and 
more than four years after the mortgage decree, the present 
action was commenced, and the validity of the mortgage and of 
the decree was challenged upon grounds entirely unsubstantial. 
When this was done, the plaintiff had full knowledge of the 
circumstances under which the mortgage had been executed and 
the decree thereupon obtained. After the case had been fought 
out in the Court of first instance, on the issues raised, and the 
plaintiff had failed, he appealed to the District Judge, and in his 
appeal he reiterated those very grounds which he subsequently 
abandoned. It is impossible, therefore, to hold that there are 
any special circumstances in favor of the plaintiff, as there were 
in the case of National Bank of Australasia v. United N. B. Co. (4). 
In “thy opinion,’ if ever there was a case in which a Court 
might justly refuse leave to the plaintiff to amend his plaint, 
and to convert a suit for ejectment and mesne profits into a suit 
for redemption, the case before us is eminently of that descrip- 
tion. The third ground taken on behalf of the appellant must, 
therefore, prevail. 


(1) (1847) 5 Mccre. ©. O. 393. « (8) (1891) A. C. 69. , 
(2) (1866) 35 Beav. 348. (4) (1879) 4. A, O. 891, 
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In this view of the matter, it becomes unnecessary to discuss 
the other grounds urged on behalf of the appellant. I agree, 
accordingly, with my learned brother that the appeal must be 
allowed and the suit dismissed with costs in all the Courts.’ 


M. M, C. Appeal allowed. 





Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
RAJKUMAR PRATAP SAHAY 
v. 


, . RAM LAL SINGH AND OTHERS." 
Bongal Tenanoy Act (VIII of: 1886), Bec, 659— Additional vent for excess lands, 
when allowablo— Seo. 109 ol. (3 )— Appeal— Decision settling rent. 


A landlord is entitled to additional rent for excess lands only when he 
shows (a) what the quantfty of land was nt the inception of the tenancy, 
(5) that the rent was seftled with reference to the area, (c) that no consolidated 
rent for the entire area let out was settled, and (d) that the quantity of land 
held at the time of suit is in excess of that originally let out. 

Where the decision of the Judge does not settle a fair and equitable rent, 
but merely proceeds on the ground that there was no exoess land and therefore 
no rent to be settled, an appeal lies, . 

Rameshwar Singh v. Bhooneswar Jha (1) distinguished, 


Appeal by the Plaintiff. 
Suit for additional rent. 


The facts and arguments appear from the judgment. 
Babu Srish Chandra Chaudhuri (with him Babu- Ram 
Charan Mitra) for the Appellant. 


Babus Pramatha Nath Sen, Jnanendranath Bose and Biraj 
Mohan Mojumdar for the Respondents. C. A. V. 
The judgment of the Court yas delivered by . 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
landlord against a decree of the District Judge of Shahabad by 
which he has dismissed the claim of the plaintiff for additwohal 
rent in respect of excess lands in the possession of the 
defendants. : 

* Appeal from Appellate Decree No. 1535 of 1904 against the decision of 
H. R. H. Coxe, Esq., District Judge of Shahabad, dated 8th February 1904, 


reversing that of Babu Bhupendra Nath Gupta, Assistant Settlement Officer, 
dated the 9th November 1903. 
e 


(1) (1906) 4 Ô. L, J. 188. 


4 
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The plaintiff alleged that the defendants were in occupation 
of more lands than those for which they paid rent, and made 
an application under section 105 of the Bengal Tenancy Act for 
settlement of fair and equitable rent in respect of the excess lands 
held by the tenants. The defendants resisted the claim on the 
ground, amongst others, that there were no excess lands in their 
occupation. 

The Settlement Officer found that the tenants were in occu- 

pation of excess lands and settled fair and equitable rent in 
respect of such lands. 
Upon appeal, the learned District Judge held that it was not 
established that there were any excess lands in the occupation 
of the tenants, and in this view of the matter, reversed the deci- 
sion of the Court of first instance. He did not consider whether 
the existing rent for all the lands in the occupation of the ten- 
ants was a fair-and equitable rent. 

The landlord has appealed to this Cort, and on his behalf 
it has been contended that the principle upon which the learned 
Judge has held that there are no excess lands, is erroneous in 
law. It has been argued, on the other hand, on behalf of the 
respondents, that there is no appeal to this Court under section 
109A, clause 3, of the Bengal Tenancy Act. In support of this 
` view, reliance has been placed upon the decision of this Court in 
the case of Rameswar Singh v. Bhooneswar Fha (1). On behalf 
of the appellant, reliance was placed upon the case of Mathura 
Mohan Lahiri v. Uma Sundari Debi (2), to show that the appeal 
is competent. 

In order to determine whether the preliminary objection 
is well founded or not, it is necessary to examine the decision 
of the learned Judge and to ascertain whether it is a decision 
settling rent within the meaning ofclause (3) of section 109 of 
thé Bengal Tenancy Act. Inour opinion, it is not a decision of 
this description. The learned Judge has not determined 
whether the rent payable by the tenants in respect of all the, 
lfnds in their occupation was a fair and equitable rent. If he 
had based his decision on this ground, it might rightly be regar- 
ded as a decision settling rent, and consequently, not open to 
appeal*on the authority of the case of Rameswar Singh v. 
Bhooneswar Fha (1. The learned Judge, however, has not 
settled a fair and equitable rent. He has proceeded on the ground 
that there are nO excess ns and accordingly there are no lands 


(1) (1908) 4 C, L, J, 188. i * (2) (1897) I. L. R. 25 Oalc. 84. 
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in respect of which he might be called upon to settle a fair and 
equitable rent. Itisimpossible to say that a decision of this 
description is a decision settling rent. We must, therefore, 
hold upon the authority of the case of Mathura Mohar Lahiri’ 
v. Uma Sundari Debt (1), that the present appeal is maintainable. 

As regards the merits, it was argued by the learned vakil 


- for the appellant that the decision in the case of Gouri Pattra v. 


Reily (2) upon which the learned Judge has held that the plaintiff 
has failed to prove that there are any excess lands in respect of 
which additional rent might be claimed, is not an authority bind- 
ing upon this Court in view of sub-section 5 of section 52 of the 
Bengal Tenancy Act, which, it was suggested, had been added 
expressly for the purpose of altering the law as interpreted by 
the decision to which reference has been made. In our opinion, 
there is no foundation for this argument. The case of Gourt 
Pattra v. Retly (2) laid down the self-evident principle that in 
order to entitle a landlord to claim additional rent in respect of 
excess lands, he must establish that the tenant is in possession of 
excess lands, for which no rent is paid. To enable him to establish 
this fact, it is not sufficient for him to show merely that on 
measurement made in the course of settlement proceedings, the 
tenants are found to bein possession of lands in excess of the 
area entered in his zemindari papers and their rent receipts." In 
order to prove that the tenants are in occupation of lands in. 
excess of those for which rent is paid, he must first prove the 
area of the land for which rent is paid. The term "excess ” is 
entirely relative. To establish the existence of excess lands, 
the landlord has to prove the area of the tenure at its inception. 
He must next prove that the rent originally fixed did not cover, 
and was not intended to cover such excess area. No doubt, there 
is a passage in the judgment of this Court in the case of Gouri 
Pattra v. Retly (2) in which it is! observed that it is for the 
zemindar, who seeks for a settlement of excess lands, to show 
that they are in excess of those for which rents are being paid, 
and that to do this, it is for him to show what those lands åre, 
what were the terms of the original settlement, and whether it 
was by any, and if so, by what process of measurement. This. 
statement appears to have been mis-understood, and it was held 
upon an interpretation of this passage that when additional rent 
was claimed on the ground of excess area, the landlord was bound 
to indicatg the precise parcels of land acquired by the tenant in 


(1) (1807) I. I. R. 26 Cale, 84, . : 7 (2) (1892) I. L. B. 20.Cale. 579 
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excess of the original holding. It was for this reason that sub- 
section 5 was added to séction 52 of the Bengal Tenancy Act by 
Act IIT of 1898. The section as amended indicates that it is 
not necessary, in order to prove excess area, to specify the parti- 
cular parcels that were acquired since the originalletting. But 
the amendment does not in any way weaken the authority of 
the decision in Gaurt Patra v. Kerly (1), inso far as it lays down 
that the landlord must satisfactorily prove that the lands in res- 
pect of which additional rent is claimed are lands held in excess 
of those for which rent is paid, and that in order to prove such 
excess, the quantity included in the tenancy at its inception 
must be determined. The same view was affirmed by this Court 
in the cases of Rajendra Lal Goswami v. Chandra Bhusan 
Goswami (2) and Ratan Lal Biswas v. Jadu Halsana (3), both 
of which cases were decided after the addition of sub-section 5 
to section 52, If it is established that the original letting was 
not with reference to area at all, but was a letting at a consolidated 
rent for lands within specified boundaries, no additional rent can 
be claimed unless it is shown that the tenant is in occupation of 
land situated outside the boundaries prescribed. If, however, 
it is proved that the original rent was settled with reference to a 
quantity of land let out, in order to entitle the landlord to claim 
additional rent, he must in the first place prove what the original 
area, was, and with reference to what standard that area was 
determined. If it is found that the tenant is in occupation of a 
larger area according to the same measurement, the tenant would 
be bound to pay additional rent in respect of the excess area in 
his possession. This is precisely the view taken in the case of 
Ratan Lal Biswas v. Jadu Halsana (3). In that case, the 
landlord alleged that the area of the holding had increased and 
he was entitled to additional rent. It was found, however, that 
there was no variation in the boundaries ; there was nothing to 
show the original area of the tenancy, nor was there any material 
ta enable the Court to determine whether the rent was a consoli- 
dated rent or not. Under these circumstances, it was-held that 
the landlord was not entitled to any additional rent. In the case 
before js, the learned District Judge has found that the landlord 
has failed to prove the area of the holding at its inception. It 
is obvious, therefore, that it cannot be affirmed that the tenant 
isin possession of lands in excess of those for which he now 
` (1) (1892) I, L. B. 20 Cale. 579. N (2) (1901) 6 C. W, N. 318, 
> (8) (1905) 10 C, W. N. 48. 
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pays rent. There is no foundation, therefore, for the claim of 
the landlord. 


The result follows that the view taken by the Speeial Judge 
is correct, and his decree ought to be confirmed. The appeal 
fails and is dismissed with costs. 


N. K. B. Appeal dismissed. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
ABHIRAM PAL i 


v. - 
MUKUNDA LAL DUTT AND OTHERS.* 

Suit to enforce a mortgage—Hinor’s property, mortgage of, by his natural and 
de facto guardian—linor's property, if and when liable for the mortgage 
debt— Benefit of the minor—Lean raised on mortgage to sare ancestral 
property Legal necessity Interest, liability to pay, at the. contract rate— 
Interest, reduction of, when allowable—Oompound interest, wher improper, 
The natural guardians of infant co-sharers are justified in joining with the 

male members of the family to raise a loan for the preservation of the family 

properties, even though the power of the guardians of the infants is a limited 
and qualified power, The loan in such a case isan absolute necessity and not. 

a merely voluntary act of speculation, and the mortgage of the infants’ 

properties is binding upon the shares of the infants, 2 


Hunooman Persaud v. Babooes Mwnraj (1) referred to, Y 

Radha Pershad Singh v. Talook Raj Koer (2) distinguished, ` a 

It is for the creditor to shew that the rate of interest charged was one of 
necessity or of clear expediency for the benefit of the infant’s estate, and in the 
absence of proof of such necessity or expediency, nothing more than the ordinary 
rate of interest upon loans on good security can be allowed, 

Gunga Pershad Sahw v. Maharani Bibi (8) and Hurro Nath Roy v. 
Runodhir Sing (4) referred to and followed. 

In so far as the shares of the morigagors other than the infants ure*con- 
cerned, interest must be allowed at the contract rate, 


Umesh Chandra x. Golap Lal (b) referred to. . 


Appeal by Defendant No. 12, purchaser ‘of some of*the 
mortgaged properties from some of the mortgagors, who were 
minors at the time of the execution of the mortgage bond. 


- 


Suit to enforce a mortgage, 


* Appeal from Original Decree No. 205 of 1905, against a decree of Babu 
Durga Charan Sen, Subordinate: Judge of Bankura, dated the 28th February 1905, 


(1) (1856 6 M. I. A, 393. (3) (1884]L. R. 12 I. A. 47 ; I. L, R. 11 Cale, 379. 


(2) (1873) 20 W. R. 38. (4) (18907 L. R, 18 I. AL1; I. L. R. 18 Cale, 311, 
(6) (1903) L L. R, 81 Calc. 233. 
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The facts of the case appear from the judginent. ' 


Babus Golap Chandra Sarkar and Akhoy Kumar Banerjee 
for the Appellant. 


Babus Nilmadhab Bose, Nalini Ranjan Chatterjee and Lalit 
Mohan Ghose for the Respondent. C. A. V. 


The following judgments were delivered :— 


Rampini J.—This appeal arises out of a suit brought to 
enforce a mortgage bond for Rs. 1,500 executed on the rst Feb- 
ruary 1892. The mortgagors were-ten in number, all belonging 
to the family of Bhuians. Five of these mortgagors were parda- 
nashin ladies. 

The Subordinate Judge has given the plaintiff a decree. 

` The defendants are for the most part satisfied with the 
decree given against them. At all events with the exception of 
one, they do not appeal against it. . 

The one appellant is the defendant No. 12 who has purchased 
certain of the mortgaged properties from the defendants 8 to 1o, 
who were minors at the time of the execution of the mortgage 
bond. 

His defence as stated by the lower Court is as follows :— 
‘The defence of defendant No. 12 is, defendants 8 to 10 were 
minors at the time of the bond and there was no legal necessity 
ón the part of the guardians of the minors to take any loan and 
as such they are not liable; that the female defendants lived in 
separate mess and had no ema/i debt, that they did not under- 
stand the terms of the bond and as such they are not liable ; 
that the bond is not a genuine one; that the females and minors 
did not receive any consideration, that there was no necessity to 
incur such a large debt, that this plaintiff in collusion with otner 
defendants have brought this. suit, that the rate of interest is 
improper and illegal and as such a penalty.” The learned 
Subordinate Judge has decided all the defendant No. 12's pleas 
ageipst him. In support of his appeal he urges that the Subor- 
dinate Judge's findings on all points are wrong. 

_ ‘We have had the évidence laid before us, and it establishes 
fo my satisfaction that the bond is a genuine one and was duly 
executed for consideration, and was fully explained to and under- 
Stood by all the female executants. 7 l 

-` The only questions to which allusions need be made are 
(1) the question of legal necessity for the load, and (2) the ques- 
tion of the propriety f the rate of intere st. 
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It is evident that the loan was contracted on the 1st Feb- 
ruary 1892 to pay for the purchase of a durputni interest, which 
had been bought benami, for the mortgagors on the 21st Janus 
ary 1902. The learned pleader for the appellants endeavours to 
establish that the purchase of this durputni interest was of a 
speculative nature and not for the benefit of the minors. But 
this does not appear to be the case. The mortgagors were 
sepatnidars. Under the terms of their sepatni they had to pay 
a sum of Rs. 50 per annum to the darpatnidar and an annual 
rent of Rs. 1,270 to the patnidar. They feli into arrears with 
this rent. The patnidar sued for his dues and obtained a decree: 
for Rs. 3,202. The sepatnidars were liable for these arrears.: 
'The darputni was put up to sale, and if they did not purchase it, 
their sepatni would be destroyed, and they would still be liable 
for the rent due to the patnidar. They accordingly purchased 
the darputni benarmpi for Rs. 1,550. This satisfied the putnidar's 
claim Aro tanto, but left them liable for a sum of "Rs. 1,650. The 
loan was therefore a necessity and not a merely voluntary act 
of speculation. There can be no doubt, I think, that the 
darputni was purchased by them benami and Rs: 1,150 of it 
devoted to pay the balance due from them for the putni. This 
was paid on the 2nd February 1902. If they had not paid it, 
they would have forfeited the sum of Rs. 300 already paid as 
earnest money and been liable for the difference between the 
amount bid for the darputni and the amount for which the. 
darputni would ultimately be sold. : 

There remains the question of interest. The rate stipulated 
for in the bond is 164 per cent. compound interest. This may 
be a fair rate for adult mortgagors to pay, but it would seem to 
be a very high rate to be paid by the minors. Ifindthat in two 
similar cases, viz. Gunga Pershad Sahu v. Maharani Bibi (1) 
and Aurro Nath Roy v. Rundhir "Singh (2, their Lordships of 
the Privy Council, reduced a high rate of interest stipulated for 
on behalf of minors to 12 per cent. simple interest, I woyld 
accordingly follow these precedents and reduce the rate of interest 
payable by the minors 8 to 10, whose interests have been.pur- 
chased by the appellant Abhiram Pal, to 12 per cent. simple 
interest. This will not affect the decree given against the other” 
defendants. Another plea raised by the appellant is that the 
Subordinate Judge has ordered his property to be sold first and 


(1) (1884) L. R. 12 I. A. 47 ; I. L. R, JA Oale. 379. ; 
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the properties 3 to 4 to be subsequently sold. But if the rate 
of interest payable by the minors be reduced, no exception can 
be taken to this part of the decretal order. 

I wohld further direct that the amount due under the decree 
be apportioned according to the extent of the minor defendants 
8 to ro's share in the properties, as stated in paragraph 5 of the 
defendant No. 12's written statement. The decree-holder will 
then be able to proceed against the shares of the judgment- 
debtors in the properties other than 3 and 4to the extent of the 
decree given against them. He can subsequently sell properties 
3 and 4 for any balance remaining due. 

The decree of the lower Court is modified accordingly with 
costs in proportion. 

Mookerjee J.—On the rst February, 1892, ten persons, 
members of a family of Bhuians executed a mortgage in favour 

` of one Chintamani Dutt, who in this matter acted on behalf of 
the members of the joint family of which he was the head. The 
sum advanced was Rs. 1,500, and it carried compound interest 
at the rate of sixteen and-a-half per cent. per year. The loan 
was repayable on the rith April, 1892. Nothing appears to 
have been paid except three small sums which made up 
Rs. 438-12 annas. It is necessary to state, that five of the 
mortgagors were pardanashin ladies, and two of them executed 
the mortgage on behalf and as natural guardians of their infant 
sons. Upon partition, amongst the members of the family of 
mortgagees, the bond fell to the share of Mukunda Lal Dutt, 
who commenced this action on the 11th March, 1904 to enforce 
his security. He made as party defendants to the suit, not only 
the mortgagors and their legal representatives, but also certain 
other persons who had acquired an interest in the equity of 
redemption at execution sales subsequent to-the date of the 
morfgage. The claim was resisted substantially by some of these 
‘purchasers, one of whom, the appellant before us, who was 
defendant No. 12.in the Court below, alleged that he had 
purchased the equity of redemption of defendants Nos. 1, 2, 8, 9 
and to, the last three of whom were infants at the date of the 
mortgage. He contended that the mortgage had not been 
executed by the ladies that no portion of the consideration 
money everreached their hands, that the transaction did not, 
in any- way, benefit the infant mortgagors, and is not binding, 
so far as their shares are concerned, and that in any ewent, the 
mortgagee was not entitled to Chim interest at the rate provided 
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by the ‘contract. The Subordinate Judge over-ruled all these 
contentions, and made the usual mortgage-deeree in favour of the 
plaintiff; he further directed that the properties in which the 
defendant No. 12 was interested were to be sold in' the first 
instance, and that if necessary, the other properties might be 
sold thereafter. The defendant No. 12 alone has appealed to 
this Court, and on his behalf, the decision of the Subordinate 
Judge, has been assailed substantially on five grounds, namely, 
first, that due and intelligent execution by the ladies mortgagors 
is not established, second/y, that no portion of the consideration 
was ever received by the ladies, or applied for their benefit, 
thirdly, that the transaction did not, in any way, benefit the 
infant mortgagors and is not operative as against their shares, 
fourthly, that no necessity is proved for loan ata high rate of 
compound interest, and fifthly, that the direction embodied in 
the decree for the sale in the first instance of the properties 
purchased by the appellant, unreasonably prejudices his positión. 

-As regards the first ground taken on behalf of the appellant, 
there can be no doubt, that the Subordinate Judge has correctly 
appreciated the evidence. The evidence shows beyond any doubt, 
that Harinarain Singh, who signed the name of the female execu- 
tants did so at their request. The document was read out and 
explained to the ladies at the time of the registration. None 
of them has been examined on behalf of the appellant, and it is 
impossible to hold upon the evidence as it stands, that the deed 
embodied any thing but a perfectly honest transaction. The 
evidence that the document was explained to and understood by 
the ladies, is satisfactory, and the mortgage must be treated as 
binding upon them. 

As regards the second ground, namely, that no portion of 
the consideration was ever received by tbe ladies or applied for 
their benefit, it must be conceded that the evidence adduced 
to show that the consideration was paid in cash into the hands 
of the ladies, is entirely untrustworthy. As will be presently 
shown; however, the major portion of the consideration was 
undoubtedly applied to save the family properties in which the 
ladies were interested. It must be held accordingly, that there 
has been no failure of consideration, in so far as the female 
executants are concerned. 

As regards the third ground taken on behalf of the eae 
it is contended, that the transaction was not beneficial to the 


‘minors, and does not bind their fares, Thg facts relévant to this 


Vor. V.) HIGH COURT. 


matter, as disclosed in the evidence, are as follows. The Bhuians 
. held a seputni.under a durputni owned by certain persons called 
the Mukherjees, who held under a putni owned by the Banerjees. 
The seputnidars were bound to pay, out of the rent payable by 
them to the durputnidars, the head rent payable by the latter to 
the putnidars, and the balance was payable as profit to the dar- 
putnidars. The Bhuians made default, and the result was that 
in 1891, the putnidars sued the duxputnidars, obtained a decree 
for arrears of rent, and without delay, took out execution. On 
the 21st January 1892, the darputni was sold, and was purchased 
by three persons who are now alleged to be beneficial owners, 
but were unquestionably benamdars for the Bhuians with whom 
they are.related by marriage. The position, therefore, on the 
. 21st January 1892, was this ; the durputni had been put up to sale 
at the instance of the putnidars, and whoever might purchase it, 
would be entitled to hold it, free of the interest of the seputnidars. 
The Bhuians were, therefore, compelled, in order to save their 
own interest, to purchase the durputni, and this they did, through 
their benamdars. One-fourth of the purchase money was deposited 
on that date and the balance had to be ‘deposited within fifteen 
days. In the event of their failure to do so, the amount deposited 
as earnest money would be forfeited, the property would be resold, 
and the seputni would be ultimately destroyed. Itis quite clear 
from the evidence, that they had no money in their hands; they 
accordingly raised money. on the mortgage now in suit and made 
the necessary deposit on the following day to complete their 
purchase. The only other alternative they had, would have been 
to apply to set aside the sale under section 310A of the Civil 
Procedure Code. To enable them to do so, however, a much 
larger sum of money would have been required, as they had 
managed to purchase the property at the execution sale for a sum 
smaller than the amount of tlte decree obtained by the putnidars 
against the durputnidars. Under these circumstances, the natural 
guardians of the infant co-sharers were amply justified in joining 
wth the malè members of the family to raise a loan for the 
preservation of the family properties. , Tne case falls precisely 
within the rule laid down by the Judicial Committee in Hunooman 
Persad v. Babooee Mutiraj (1). It was not merely a case of 
benefit of the estate,it was rather a case of absolute need. The 
actual pressure on the estate was severe, and the danger to be 
averted was imminent. The charge which was created was such 
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as a prudent owner would make in order to save the estate, and 
was manifestly justified, even though the power of the guardians 
of the infants was a limited and qualified power. The case of 
Radha Persad Singh v. Talook Raj Koer (1) upén which 
reliance was placed by the learned vakil for the appellant, is clearly 
distinguishable. That case is no doubt an authority for the 
proposition, that even though it is desirable for a minor, that his 
income should be increased, this does not justify a mortgage of 
-his ancestral property by his mother and guardian with a view ta 
raise money to secure such benefit. Here, however, the guardian 
acted, not with a view to confer a new benefit upon the infant, 
but to save the ancestral estate from destruction in consequence 
of a sale in execution of a decree for arrears of rent. .There can 
be no reasonable doubt, that the mortgage is binding upon.the 
shares of the minors. As 

As regards the fourth point taken on behalf of the oiie 
it is-argued, that although the sum was borrowedon an occasion 
of necessity, there was no necessity to borrow at a high rate of 
compound interest. This contention is well founded and must 
«prevail. In the course of the twelve years which elapsed between 


-the date-of the mortgage and the date of the suit, the-interest on 


the principal of Rs. 1,500 has amounted ito, approximately 
Rs. 6,000; in other words,the result has been the same, as if 
simple interest had been charged at 33 per cent. per annum, There 
is nothing to show that there was any necessity to borrow money 
at this unusual rate of interest. As pointed out by their Lordships 


-of the Judicial Committee in Gunga Persad Sahu v. Maharani 


Bibi (2), it is for the creditor to show, that the rate of interest 
charged was one of necessity or of clear expediency for the benefit 
of-the infant’s estate. In the case before us, there is no evidence 
to show such necessity or expediency, and as no case has been’ 
made on behalf of the lender to show that such a loan was for the 
benefit of the infant’s estate, nothing more than the ordinary rate 
of interest upon loans on good security can be allowed. This view 
is also supported by the decision of the Judicial ‘Committee “i in 
Hurronath Roy v. Rundhir Singh (3) in which their Lordships held, 
that although the particular loan taken in that case by a Hindu 
widow must be regarded as necessary and binding on thé 'estate, 


(1) (1878) 20-W: R. 38, 
. (2) (1884) L. B. 12 I. A. 47 ; I. L. B. 11 Cale, 379, 
(3) (1880) L. R. 18 L A. 1; L L. R. 1? Calo. 311. 
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the high rate of interest charged must be reduced, as the necessity 
to borrow at such high rate was not established. In so far, there- 
fore, as thé share of the infant mortgagors is concerned, the 
interest must be reduced from sixteen and a half per cent. com- 
pound interest to twelve per cent. simple interest per annum. 
In so far, however, as the shares of the other mortgagors are 
concerned, interest must be allowed at the contract rate, as ex- 
plained in the case of Umesh Chandra v. Golap Lal (1) [as to 
which case, it may be observed that the decision of Mr. Justice 
Ridley in Welton & Co. v. Osborn (2), upon which it is partially 
founded, has been subsequently overruled by the Court of Appeal 
in Zn re a Debtor (3).] The result, therefore, will be that. the 
principal sum will be apportioned betweenthe shares of the 


infant mortgagors and the other mortgagors, namely 4& and H- 


respectively. As regards the former, an account of the sum due 
will be taken on the basis of simple interest at the rate of twelve 
per cent per annum. As'regards the latter, an account will be 
taken on the basis of interest at the contract rate, and allowance 
will be made for the payments admitted in the plaint. The decree 
will direct sale of the share of the infants for the sum ascertained 
as chargeable thereon, and it will likewise direct a sale of the 
other shares forthe sum leviable thereupon. Three months will 
be allowed for redemption from the date when the decree is drawn 
up. Upon failure to redeem, the decree will be made absolute and 
the properties sold. In view of this direction, it is needless to 
consider the fifth ground, which raises the question of the order in 
which the mortgaged properties are to besold. 

On these grounds, I agree with my learned brother that the 
decree of the Subordinate Judge must be modified as indicated, 
and that each party should be allowed costs in proportion to his 
sucqess. : 

M.M. C. Decree modified. 


CŒ (1908) I. L. R. 81 Calc. 233. - (2) (1901) 2 K. B. 110. 
"d * (8) (1908) 1 E. B. 706 
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Before Mr. Justice Mookerjee and Mr. Justice Holmwodd. | 
MUSSAMAT HARABATI 


v. 
SATYABADI BEHARA AND OTHERS. * 
Sambalpur—Proclamation No, 2833 of 1905—Act VII of 1906—Act II of 
1904—Act XII of 1887—Aot I of 1868 — Act X of 1897 — Pénding procecd-- 
ing—Appeal— High Court—Judioial Commissioner— Central Provinces, 

A suit was decided by the Subordinate Judge of Sambalpur on the 8th . 
September 1905, The appeal was preferred to the District Judge on the 17th 
October 1905. Meanwhile the Proclamation by which Sambalpur was transferr- 
ed.from the Central Provinces to Bengal came into force on the 16th October. 
1905 : 

Held, that whether the suit be deemed as a pending proceeding on the 16th 
October 1905 or not, the appeal from the decree of the District Judge lay to 
the “Oaleutta High Court and not to the Court of the Judicial Commissioner of 
the Central Provinces. 

Runjit Singh v. Meher ban Koer (1), and Deb Narain Dutt v, Narendra 
Krishna (2) referred to." 

Applieation by the Plaintiff, respondent, Petitioner. 


Applieation for review of judgment. 


The facts of the case so far as they are necessary for the 
purposes of this report fully appear from the judgment. 

Babu Fogendra Chandra Ghosh for the Petitioner. 

C. A, V. 

The judgment of the Court was delivered by 

Mookerjee J.— This is an application to review our judgment 
in. the case of Satyabadi Behara v. Mussamut Harabati (3) by: 
which the judgment of the District Judge was reversed and the 
decree of the Subordinate Judge restored. We are invited to 
review our judgment on two grounds, namely, frst, that it was’ . 
not competent to this Court to entertain the appeal which lay, 
it is suggested, to the Court of the Judicial Commissioner ofethe’ 
Central Provinces, and secondly, that the entire claim ought not 
to have been dismissed as barred by the principle of res-;udtcga. 
The first of these points was not suggested when the appeal gv&s 
originally heard ; but, as it raises a question of jurisdiction, we 
have heard the learned vakil for thé petitioner at full leagth. 
'The second ground refers to a matter which is discussed in our 
judgment. ` 

* 

E mee pog for Review of iene in Appeal from Appellate Order 


(1) (18785 I, L, R. 8 Cale. 662. ) (1889) I. L. B. 16 Cale, o. 207. 
(8) (1907) 5 O. L. J. 192; Ý. ©. R. 84 Cale, 233. 
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The facts, so far as it is necessary to state them for the 
elucidation of the first point, may be briefly outlined. The suit 
out of which the appeal arose, was instituted in the Court of the 
Subordinate Judge of Sambalpur on the 7th December 1904. 
On the 8th September 1905, the claim was dismissed with costs. 
On the 17th October 1905, the plaintiff preferred an appeal to 
the District Judge of Sambalpur. On the 20th November 1905, 
the appeal was allowed, the decree of the first Court reversed, 
and the case remanded for trial on the merits. On the 2oth 
February 1906, the defendants preferred the appeal to this Court, 
and it was heard by us onthe gth January 1907. On the Ist 
-September 1905, the Governor-General in Council, issued 
Proclamation No. 2833, which declared and appointed that the 
District of Sambalpur shall cease to form part of the Central 
Provinces, and shall be subject to and included within the limits 
of the Bengal Division of the Presidency of Fort William. 
[Gazette of India, 2nd September 1905; Part I, page 636.] 

Subsequently, Act VII of 1905, called the Bengal and Assam 
Laws Act, 1905, was passed by the Governor-General in Council. 
It received the assent of the Governor-General on the 29th 
September 1905, and came into force on the 16th October 1905. 
Section 2 of this Act provides that the Proclamation referred to 
in the Preamble shall not be deemed to have effected any change 
in: the territorial application of any enactment, notwithstanding 
that such enactment may be expressed to apply or extend to the 
territories for the time being under a particular administracion. 
Section 3 provides—we quote only so much of it as applies to the 
case before us—that all enactments which immediately before 
the commencement were in force in the territory mentioned in 
Sch. C, that is, the Sambalpur District, shall, in their application to 
that territory, be construed as if the references therein to the 
authorities mentioned in column 1 of Sch. D, (which includes 
the Judicial Commissioner of the Central Provinces) were 
references to the authorities mentioned opposite thereto in 
colufin 2 of that schedule (that is; to the High Court of 
Judicaturé at Fort William in Bengal.) Section 5 provides that 
for the purpose of facilitating the application of enactments 
passed before the commencement of the Act, any Court may 
construe them with such alterations not affecting the substance, 
"as may be necessary or proper to adapt it to the matter before 
the Court. Section 6 provides that nothing in the Agt shall 
affect any proceeding which atthe commencement of the Act 
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is pending in the territory mentioned in Sch. C, that is, the 
Sambalpur District, and every such proceeding shall be 
continued as if the Act had not been passed. 

It is contended, on behalf of the petitioner that the term 
t proceeding ’ in section 6 of Act VII of 1905 means a suit in all its 
stages from the date of its institution up to the date of its 
disposal in the highest Court of appeal to which it may be taken 


under the provisions of the law, and in support of this proposition, 


reliance is placed upon the observations of Sir Richard Garth, C. J. 
in Aunt Singh v. Meherban Koer (1) in which he laid down, 
with reference to section 6 of the General Clauses Act (I of 
1868) that the term ‘proceeding’ in that section included all 
proceedings in any suit from the date of its institution to its 
final disposal, and therefore, included proceedings in appeal. 
In our opinion, it is not necessary to consider whether the term 
‘proceeding’ in section 6 of Act VII of 1905, has the same 
meaning as was put upon it by Sir Richard Garth in connection 
with Act I of 1868, nor is it necessary to refer to the authorities 
upon the true construction of section 6 of Act I 1868, many of 
which were analyzed and classified by Mr. Justice Wilson in 
his judgment in the Full Bench case of Ded Narain Dutt 
v. Narendro Krishna (2). In the first place, Act I of 1868 
is no longer in force; it has been replaced by Act X of 
1897, section 6 of which has obviously no application to 
the matter now in controversy. In the second place, from 
the dates we have given above, it is clear, that on the 16th 
October 1905, when Act VII of 1905 came into force, no 
appeal had been preferred, and no proceeding can be imagined 
by any fiction to have been pending on that date. In the 
third place, if by a fiction, the suit be imagined to be 
pending after the decree of the first Court had been made 
and before an appeal had been preferred, and if consequently; 
nothing in Act VII of 1905 was, under section 6, to affect the 
suit, the petitioner, as we shall presently show, would be quite 
as much out of Court as if the provisions of the Act were"held 
to be applicable. ‘ 

Assume, therefore, as the first alternative, that on „the d 
Act VII of 1905 came into operation, there was no proceeding 


. pending, and that consequently section 6 does not exclude the 


application of the Act ; What is the position of the parties? The. 
Central, Provinces Civil Courts Act (II of 1904) would be. 
(1) (1878) I. L. R. 8 Calc. 062. e12) (1889) I. L. R 16 Calo. 207. 
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applicable, with this modification that under section 3 of Act 
VII of 1905, we are.to substitute “the High Court of Judicature 
at Fort William in Bengal,” for “the Judicial Commissioner of 
the Central Provinces.” Under section 15, clause (6) of Act 
II of 1904, the appeal, from the decree of the Subordinate 
Judge in this case would lie to the District Court, as the value 
of the suit did not exceed Rs. 1000. An appeal from the 
decree of the District Court would, under section 589 of the 
Civil Procedure Code, lie to the High Court, that is, under 
section 3, cl. (24) and section 4 of the General Clauses Act of 
1897, to the highest Civil Court of Appeal in that part of British 
india. By section 3 of Act II of 1904, the highest Civil Court 
of Appeal in the Central Provinces is the Court of the Judicial 
Commissioner, and this in the light of section 3 of Act VII of 
1905, means that the High Court of Judicature at Fort William 
in Bengal is the highest Civil Court of Appeal for the Sambalpur 
District from the 16th October 1905. This view is also supported 
by Notification No. 1363 of the Governor-General in Council 
dated the rst September 1905 [Gazette of India, 2nd September 
1905, Part 1, page 637]. It is conclusively established, therefore, 
that the appeal against the order of the District Judge in this case 
was rightly preferred to this Court and not to the Court of the 
judicial Commissioner of the Central Provinces. 

Assume next, as the second alternative, that section 6 exclu- 
ded the operation of Act VII of 1905 to this case, and, conse- 
quently, made inapplicable section 2 of that Act which saves 
the territorial application of enactments in spite of the Proclama- 
tion; what is the position of the parties? From the date when 
the Proclamation became operative that is from the 16th October 
1905, the Central Provinces Civil Courts Act (II of 1904) would 
cease to have operation in Sambalpur, and the provisions of the 
Bengal, North-Western Provinces and Assam Civil Courts Act 
of 1887 would forthwith apply. This is manifest from section 

nub- section (2) of Act II of 1904 and of Act XII of 1887. Act II 
of 1904 extends to the territories for the time being under the 


administration of the Chief Commissioner of the Central Provinces, . 


and similarly Act XII of 1887 extends to the territories for the 
time being respectively administered by the Lieutenant-Governor 
of the Bengal and other authorities, specified inthe Act. The 
moment, therefore, by virtue of the Proclamation, the District 
of Sambalpur ceased to be part of the Central Provinces and 
became part of the territory “administered by the Lieutenant- 
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Governor of Bengal, Act II of 1904 ceased to apply and Act, 
XII of 1887 would come into operation. This Court, therefore, 
would be the highest Court of Civil Appeal for the District of 
Sambalpore. In substance, therefore, the petitioner is between 
the horns of a dilemma. -If section 6 of Act VII of 1905 ex- 
cludes the operation of the other provisions of the Act, the Pro- 
clamation furnishes a complete answer to her contention. If, on 
the other hand, section 6 has no application, section 3 of the Act 
furnishes an effective answer to the argument advanced on her 
behalf. In either view of the matter, this Court had jurisdiction 
to hear the appeal. Reference was made by the learned vakil for 
the petitioner to Bengal Act IV of 1906 which came into force on 
the 1st January 1907 ; it is difficult to see how the provisions of 
that Act can possibly affect the competency of an appeal which 
had been preferred to this Court more than ten months before the 
Act came into force. The first ground on which we are asked to 
review our judgment cannot consequently be sustained. 

As regards the second ground urged in support of the 
application, it touches the merits of the case. It is urged by the 
learned vakil for the petitioner that assuming that the claim for 
mesne profits is barred by res-judicata, it is barred only in respect 
of that portion which accrued between the date of tender 
which was improperly refused and the date of the decree 
in the previous suit : and that the plaintiff is, therefore, entitled 
to damages for the period which intervened between the date of 
decree and the date of delivery of possession. In our opinion, 
there is no force in this contention. As was explained in our 
judgment, the previous suit was entirely misconceived ; it was 
framed insubstance as a suit for possession, whereasit ought 
to have been a suit for redemption under section 92 ofthe 
Transfer of Property Act. Ifit had been so framed, an account 
would have been taken as contemplated by that section of what- 
ever would be due to the defendant and payable by the plaintiff. 
The plaintiff would have been entitled, upon satisfying the décree, 
to be placed in possession of the mortgaged” property uhder i 
section 93. No question of mesne. profits, therefore, could 
possibly arise in respect of any period between the date of decree 
and the date of delivery of possession. The second ground, upon 
which review is sought, cannot consequently be supported. 

The result, therefore, is that the application must be refused. 
M. M. Co Application refused. 


. 
———— 


Vor. V.] . HIGH COURT. 


Before Mr. Justice Mookerjee and Mr. Fustice Holmwood. 
JOGESWAR SAHU AND ANOTHER 


v. 
DEBI PRASAD AND OTHERS." 

Publio Demands Recovery Act (I of 1895), Secs. 8, 10, 31— Notice under 
Sec. 10, service of—Sale, invalidity of, without notice— Notice, how to be 
served — Subitituted service— Notice, condition precedent. 

lt is only after & notice under Sec. 10 of the Public Demands Recovery 
Act has been issued and duly served that the certificate acquires the force and 
effect of a decree which may be enforced and satisfied by the sale of tho 
debtor’s property. If a sale has been held without service of such a notice 
which is a condition precedent to the validity of the sale, it is without 
authority and must be set aside on that ground alone. 

Chundra Kumar Mukerjee v. Ssorctary of Stats (1) followed, 

The service of notice under section 10 must be effected in strict conformity 
with the provisions of section 31 of the Act. Recourse cannot be had to sub- 
stituted service unless attempt has been made to effect personal service upon the 
judgment-debtor, and when the judgment-debtor canrfbt be found, upon an adult 
male member of his family, Substituted service cannot be accepted as sufficient, 
unless it is proved that the conditions under which a recourse might be had to 
it, existed, 

Ramrup v. Kushal (2), Umedali v. Rajftahshmi (8), and Ambika Prasad 
v. Gopal Buksh (4) followed, 

Appeal by the Plaintiffs. 
Suit to set aside a sale under the Public Demands Recovery 


Act. 
The facts of the case appear sufficiently from the judgment. 


Babu Dwarka Nath Mitra for the Appellant. 
Babus Umakah Mukerji and Raghu Nath Sing for the 
Respondents. 


The judgment of the Court was delivered by 


e Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action to set aside a sale held under the Public Demands 
Recovery Act on the 19th January 1903. The plaintiffs challenged 
=the validity of the sale on the grounds, first, that no notice of the 
certificate had been served under section 10 of the Public De- 
mands Recovery Áct, secondly, that there were irregularities in 
connegtion with the publication and service of sale proclamation, 


* Appeal from Appellate Decree No. 1561 of 1904 against the decree of 
H. R. H. Coxe, Esq, District Judge, Shahabad, dated the 8th May 1904, 
reversing that of Babu Sasi Bhusan Chowdhuri, Subordinate Judge, Arrah, 
dated the 27th January 1904. . 


(1) (1900) I. L. R, 27 Cale, 698: — (3) (1905) 1 0.L.J. 588 ; I L.Be83 Cale. 84. 
(2) (1905) 8 C. D. J. 280. *«4) (1901) 1 C. L. J. 550. 
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Crvir. and thirdly, that the proceedings-were initjated by fraud of the 

1907. purchaser. The Court of first instance found upon the evidence 

Ren that the sale proclamation had not been published as required by 
ogeawar Sahu 


law and that the person who was beneficially interested in the 
purchase had fraudulently suppressed all the processes. In this 
AMookerjeo, J view of the matter, the Subordinate Judge set aside the sale. 

XE Upon appeal, the learned District Judge reversed that decision 
on the ground that the suit was barred under the provisions of 
sections 244 and 312 of the Civil Procedure Code. 

The plaintiffs have appealed to this Court. © The appeal was 
first heard by Mr. Justice Pratt and Mr. Justice Ormond on the 
12th June 1906, and those learned Judges directed an inquiry into 
the question, whether or not the notice required by section Io of the 
Public Demands Recovery Act had been served. The District Judge 
has taken evidence on the matter, and has returned a finding to 
the effect that the notice referred to has not been served as con- 
templated by section 31 of the Act. That finding has been 
assailed by the learned vakil for the respondents on the ground 
that the learned District Judge has taken an erroneous view of 
the effect of section 31. In our opinion the finding arrived at 
by the District Judge is not open to criticism. 


v. 
Debi Prasad. 


Section 31 provides that the service of a notice under 
section 10 shall be made by delivering or tendering a copy thereof, 
signed by the Certificate Officer whenever it may be practicable to 
the judgment-debtor therein named. When such judgment- 
debtor cannot be found, the service may be made on any adult 
male member of his family residing with him, and, if no such - 
adult male member can be found, the notice may be served by fix- 
ing a copy on the outer-door of the house in which the judgment- 
debtor ordinarily dwells or carries on business. Now, in the present 
case, it has been found by the learned District Judge that qno 
personal service was effected on the judgment-debtors. The serv- 
ing peon who has been examined as a witness states in his deposi- 
tion that he did not find the judgment-debtors at home. He Wage 
told that-one had goneto Chainpur in Chupra and another to Tikti 
ina marriage procession ; consequently he*affixed the notice to the 
east door of their house. The learned vakil for the respqndents 
contends that the service was good inasmuch as it has not been 
shown that there were any adult male members of the family of 
the judgment-debtors upon whom service could have been effected. 
In our opinion, there is no force in this contention. 

As was pointed out by this*Court in the case of Ramrup ~ 


li 


Vor. V.] HIGH COURT. 


Sahat v. Khusal Misser (1) which was followed in Umeaali 


v. Kajlakshmi (2), service of notice under section ro of the Public 
Demands Recovery Act must be effected in strict conformity with 
the provisions of section 31 of the Act. It cannot be said that 
there is strict conformity with the provisions of section 31, if no 
attempt is made to effect the service in the manner contemplated 
by that section, The section provides in the first place that 
there must be an attempt at personal service. It next provides 
that where the judgment-debtor cannot be found, service may 
be effected on any adult male member of the family of the 
judgment-debtor residing with him. It is, therefore, necessary 
to show that an attempt was made to effect service in this manner. 
The section goes on to lay down that where no such adult male 
member can be found, the notice may be served by fixing a copy 


on the outer door of the house in which the judgment-debtor , 


ordinarily dwells or carries on- business. Service, therefore, in 
this manner is not sufficient compliance with the law, unless it is 
shown that an attempt was made to effect service on the adult 
male members of the family of the judgment-debtors. This view 
has been adopted by this Court in the case of Ambica Prosad v, 
Gopal Buksh Das (3). 

A reference to the provisions of section 80 of the Civil 
Procedure Code shows that if the service had been effected under 
that Code in the manner in which it was effected in the present 
case, it would not have been good service under the law. 
It is sufficient to refer to the cases of Cohen v. Nursing Dass 


Auddy (4), Rajendro Nath Sanyal v. Jan Meah (5), Bhomshettt 


JSinappashettt v. Umabai (6) and Subramania Pillai v. Subramanta 
-Ayyar (7). These cases lay down that service is not properly 
effected if it is not proved that efforts have been made to serve 
the judgment-debtors personally ; in other words, no recourse 
can be had to substituted sefvice, unless it is found impossible 
to effect personal service. Under the circumstances, we must 
afftrm the view of, the learned District Judge that the notice 
reQuired by section 10 of the Public Demands Recovery Act 
has not been in the present case, served as contemplated by 
section 31 of the Act. 

The question next arises, what is the effect of the omission 
to serve a notice under section 10? Now, it was laid down 


(1) (1905) 8 C. L. J. 280 (4) (1892) I. L B, 19 Cale. 201. 
(2) (1905) 1 C. L, J. 588 ; I. L. R. 38 Cale. 84 (6) (1898) I L. B. 26 Calc. JOL. 
(3) (1901) 1 0, L. J. 550. (6) (1895) I. L. R. St Bom. 293, 


Kp, (1897) I'L. B. 21 Mad. 419. 
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CIVIL. by this Court in the case of Chunder Kumar Mukerjee v. The 

1907. Secretary of State for India in Council (1) that it is only after the 

esheets: notice under section 10 has been issued, that the certificate 
ogeswar Sahu 


acquires the force and effect of a decree which may be “enforced 
and satisfied by the sale of the debtor’s property. This view 
Moukerjee, J. has been accepted ina series of decisions in this Court ; see, 
for instance, the cases of Jauki Dass v. Ram Golam Sahu (2), 
Ram Taruck Hazra v. Dilwar Ali (3), Gopal Das vw. 
Hardeo (4), Ambica Prosad v. Gopal Buksh Das (5), Srinath 
Hore v. Bishan Chunder Das (6). Ramrup v. Kushal (7), Sham 
Lal v. Nilmani Das (8). The learned vakil for the respondent, 
however, has contended that the view taken in those cases 
is erroneous and that the construction which has been put 
upon the provisions of the Public Demands Recovery Act is 
not justified by their language. In our opinion, there is no 
foundation for this contention. It was suggested that section 8 
of the Public Demands Recovery Act shows that as soon as 
a certificate has been made by a Collector under the provisions 
of section 7, the certificate has, as regards the remedies for 
enforcing the same and so far only, the force and effect of a 
decree of a Civil Court, and that consequently although a notice 
under section 10 may not be issued or served in accordance with 
law, such omission does not affect the validity of the certificate 
as a decree. 
It is to be observed, in the first place, however, that section 
8 lays down that a certificate has the force and effect of a decree 
of a Civil Court as regards the remedies for enforcing the same, 
subject to the other provisions of the Act. One of these provi- 
sions is section 10 which lays down that when a certificate’ has 
been filed in the office of the Certificate Officer under the provi- 
sions of section 7, such Certificate Officer shall issue to the judg- 
ment-debtor a copy of such certificate and a notice in Form No. 4 
in the schedule annexed to the Act. The section goes on to 
provide that from and after the service of such notice, such certifi- 
cate shall bind all immoveable property of such judgment- glefor 
situated within the jurisdiction of the District Collector, in the 
same manner and with like effect as if such immoveable property 
' had been attached under the provisions of section 274 of the 
Code of Civil Procedure. Reading, therefore, section 10 with 


T, 
Debi Prasad. 


(1) (1900) I. L. B. 27 Calo, 69% (5) (1901) 1 0. L J. 530. 
(2) (190p I L.B. 28 Calc, 813. (6) (1905, 2 C. L. J. 504, 
(8) (190]) I. L. R, 29 Calc. 73. ,*) (1905) 3 O. L. J, 280. 
(4) (1900) © C. W. N. 86. * (8) (1907) 6,40, L. J, 385. 
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section 8 and giving effect to all their provisions as we are OIvIL. 
bound to do, we must hold that a certificate made under section 7 1907, 
does not* become operative as a decree under section 8 so as Jogeswar $ Sahu 
to be enforceable against all the property of the judgment-debtor 

Debi Prasad, 


under section 10, sub-section 2, unless and untila notice has pale 
been served in accordance with the last mentioned section. Mookerjee, J, 
It was suggested by the respondents that the issue of a E 
notice under section. I0 has precisely the same effect as the 
issue of an attachment under the provisions of the Civil 
Procedure Code, and as the omission to issue a writ of attachment 
does not necessarily invalidate a sale but is only regarded as an 
irregularity for which the sale may be set aside, it ought to 
be held that the ommission to issue and serve a notice under 
section 10 does not affect the validity of the certificate as a 
decree, but is at most an irregularity which renders the sale 
liable to be set aside under the provisions of section 311. 
We are unable to accept this contention as well-founded. As 
we have already pointed out, sections 8 and 10 have to be read 
together. The first information which is given to a judgment- 
debtor of a certificate having been made against him, is by the 
issue of a notice under section 10, and we are not prepared to 
hold that even though a notice under section 10 has not been 
issued, the certificate becomes a final decree as against the 
judgment-debtor which can-be enforced against his immovable 
property. We agree in the reasons given by the learned Judges 
of this Court in the case of Chunder Kumar Mukeryee v. The 
"Secretary of State for India in Couuci] (1). It was there pointed 
out by Mr. Justice Banerjee that under the authority of the deci- 
sion of their Lordships of the Judicial Committee in Bazjnath 
Sahat v. Ramgut Singh (2), it is obligatory upon the Collector 
to five the notice contemplated by section 10 to the judgment- 
debtor before any of his immovable property can be sold, because 
the judgment- debtor may very well say, "although the debt is 
““due and has not been paid for and although, therefore, I am not 
in a position to have the certificate cancelled, yet I am entitled 
to have the sale of my property held under such a certificate 
cancelld for the simple reason that I never had any notice of 
the certificate and my creditor has no power under the Act unless 
he complies with its provisions to sell my property to realise 
his dues", In our opinion, this vitw is founded on good sense 
and'supported by Pd auton aud we are not prfpared to 


(1) (1900) 1, L, R. 27 Calc. 693. (2) (1898) I, L; R, 23 Cale, 775: 
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dissent from the series of decisions in which it was affirmed that 
a notice under section 10 is a condition precedent to the enforce- 
ment of the certificate against the immovable propejty of the 
Under these circumstances, we must hold 
that as in the present case it has been established that the notice 


"under section Io was not served as contemplated by section 31, 


the sale cannot stand. 

The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge set aside, and the decree made 
by the Subordinate Judge restored with costs in all the Courts. 


M. M. C. Appeal decreed. 


ORIGINAL CIVIL. ; 


[TESTAMENTARY AND INTESTATE JURISDICTION.] 


Before Mr. Fustice Woodroffe. 


In the goods of GOPI MOHUN BYSACK, deceased 
AND d 
In the matter of the petition of NEMAI CHAND BYSACK. 
Probate and Administration Aot (V of 1881), Seo, 50— Revocation of probate— 
Proof in solemn forw. 
A will was proved by an executrix in common form without issuing 
citation to the next reversioner. She was the sole legatee under the wil, On 
her death, her heir took possession of the property as heir : 


Held, that the heir of the executrix may be ordered to prove the will in 
solemn form in the presence of the next reversioner. In default, the probate 
was revoked. 


Application for revocation of probate. 
The facts of the case are :— e e 
One Gopi Mohun Bysack died in "Decémber 1904, leaving 
him surviving his widow Sreemutty Basanta Kumari Dassee., It 
was alleged that he had left a will dated on the day of his deat” 


l by which the widow was appointed the sole executrix and sole 


legatee. She applied for and on the 7th June 1905 obtained 
probate of the will which was proved in common fortn. No 
citations were issued to the present applicant Nemai Chand 
Bysack who is an infant and the grandson of a brother of Gopi 
Mohun Bysack and was “the next reversionary heir of the 
deceased.* Sreemutty Basanta Kumari Dassee died intestate on 
the 13th September 1906. . 


Voi. V.] HIGH COURT. 


One Benode Behari Dutt alleged that as heir and representa- 
tive of the said lady, he was entitled to the property. 

This was an application on notice to Benode Behari Dutt for 
an order for revocation of the probate granted to Sreemuttee 
Basanta Kumari Dassee and for an order that the said alleged 
will of Gopi Mohun Bysack may be proved in solemn form in the 
presence of the applicant by Benode Behari Dutt. 

Mr. B. C. Mitter for the Applicant :—This is an application 
under section 50 of the Probate and Administration Act. No 
citation was issued to the applicant who but for the will would 
take the whole of the estate of Gopi Mohun Bysack. There is 
"just cause." See 7n the matter of Hurro Lall Shaha (1), Zn 
the matter of Dintarini Debt (2), Rebells v. Rebels (3), 
Elokesht Dassi v. Hurry Prosad Soor (4). 

Mr. P. Morton for Benode Behari Dutt :—Benode Behari 
has not taken under the will of Gopi Mohun., He has not taken 
out the probate of the will. He has succeeded as heir to 
Sreemutti Basanta Kumari. He ought not to be ordered to take 
out probate in solemn form. He has nothing to do with the 
will. What would be “just cause" as against the executrix who 
took out probate would not be “just cause" as against Benode 
Behari. 

C. A. V. 

The judgment of the Court was as followe :— 

Woodroffe J.—This is an application for revocation of 
probate made on behalf of the minor grandson of one Gopal 
Chundra Bysack. 


The opposite party Benode Behary Dutt who has appeared 
alleges that Gopee Mohan Bysak executed a will under which 
the property was left absolutely to his widow Basanta Coomari 
Dass, The widow. has since died and Benode Behary Dutt, who 
is the brother's son of Gopee Mohun Bysack's widow has 
succeeded to her estate as her heir. He is therefore in possession 
«ithe property which the applicant on revocation of probate 
claims, as the reversionary heir of Gopal Chundra Bysack 
expectant on the death sof the latter's widow. If the will is 
genuine, the opposite party-is entitled to retain the property. 
If not, then the property belongs to the applicant as such 
reversioner of Gopee Mohun Bysack on the death of the widow. 


(1) (1882) I. L. R, 8 Calo, 570. . (3) (1897) 2 C. W, N. 100. e 
(2) (1882) I. L. R. 8 Cale, 880. * (4) (1908) 7 C, W. N. 450. 
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Under section 5o, probate may be revoked for just cause and 
in the illustration to that section, one ground of just cause is 
given as the granting of probate without citing parties who 
ought to be cited. In this case it appears first that the, applicant 
as a reversioner ought to have been cited, and secondly that he 
was not so cited, and therefore there is "just cause for the revo- 
cation of the probate under section 50. It appears to me there- 
fore, that the applicant is entitled to apply to have this grant 
revoked and to claim that the will should be proved in'solemn 
form in the presence of the applicant. 

If the case of the applicant is a true one then he is entitled 
to the property in the possession of the opposite party. He can- 
not get at that property until probate is revoked. 

It has been suggested that a suit ought to be brought by 
the applicant to recover the property from the opposite party. 
In such a suit the applicant would be met by the defence that 
the opposite party had inherited the property from Basanta 
Coomaree and that she was entitled to it because the will of her 
husband gave it to her. In that suit, the probate being outstand- 
ing and unrevoked could not be impugned. 

It is however suggested that the applicant is without 
remedy. He cannot it is said call on the opposite party to prove 
the will in solemn form as the latter was not the person who 
obtained probate in common form. Further the opposite party 
has declined before me to prove the will in common form though 
he has filed affidavits in support of the will. He cannot, it is 
argued, bring a suit to revoke the probate, for in such a suit the 
opposite party admits that he could take up the same position 
as he does on this application. He cannot as I have stated sue 
to recover the property because to displace the opposite party’s 
title he would have to get rid of the will which can only be done 
in proceedings taken in the Probate Court. The opposite party 
admits the position of the applicant is unfortunate, but says that 
it cannot be helped being due to the death of the party,who 
took out probate. a eo 

In my opinion the applicant is not without remedy, and it 
would be an injustice if that were so. The order for probate was 
made exparte and in the absence of the applicant tvho was 
entitled to be heard. It is true that according to the practice 
which prevails in this Court, probate is'granted in common form 
without citation. But afplicants follow this procedure at their 
own ris, vtz., the risk of havingethe proceedings set aside at the 


$ N 


Vor. V.] HIGH COURT. 
instance of parties who were entitled to be heard but have not 
in fact been heard. On application being made by these parties, 
the opposite party is given an opportunity of proving the will. 
The oppesite party here says he cannot be called to prove a will 
which he has never propounded and he declines to do so. 
Though as I have said, he attempts to support the will by 
affidavits fled by him, I cannot compel him to prove the will. 
But as he will not do so, I must recall and annul the probate 
which has been brought into Court. The issue of such probate 
involved two things, the representative authority of the person 
to whom it was granted and the existence and factum of the will. 
Neither the grant nor the finding of the factum.of the will on 
which it is based can in my opinion affect the applicant who was 
not but who ought to have been heard, when they were made 
and come to. To hold otherwise would be in effect to bind a 
.party by an order on which he had not been heard and to leave 
him without, as is admitted, any remedy whatsoever. 
The opposite party must pay the costs of this application. 
Rajendra Lal Bysac&— Attorney for Applicant. 
Raj Kisore Bysack—Attorney for Benode Behari. 


S. C. R Application granted. 


——— 


PRIVY COUNCIL. > 


9 
PRESENT : Lord Macnaghten, Lord Davey, Sir Andrew Scoble, and 
Sir Arthur Wilson. 


 FAIYAZ HUSAIN KHAN. 
v. 


MUNSHI PRAG NARAIN AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
e 
oF Ounpn.] 


Tis Pendens—Transfor of Property Act (IV of 1889), Seo, 52,—Conten- 
-— tions suit eron bofove summons serced — Purchaser pendento lite—Redemption, 
* right of — Evtinotion after oonfirmation of sale. 


A suit contentious in its origin and nature is contentions within the 
meaning of Sec, 52 of the Transfer of Property Act even before a summons is 
served “on the opposite party. A purchaser from the defendant before 
summons hag been served on the latter is bound by the result of the litigation 
on the doctrine of lis pendens. 
^. Bellamy v. Sabine (1) referred to. s 





Al) (1857):1 DeQ. & J. 566, at p. 584, 
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P. C. When a person who purchases pendente lite has ample notice of the 
1907. mortgage suit and of the suhsequent execution proceedings, he would be 
<- debarred, apart from the doctrine of lis pendens, from exercising his right of 
Per Hurai redemption after the sale has been confirmed and the eqnity of redemption 


extinguished. 


v. 
a EAE a Appeal by the Defendant. 


Suit for possession. 


This was an appeal from a decision of the Judicial Com- 
missioner of Oudli, which was reported in full in 7 Oudh Cases 
243. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—This is an appeal from the Court of 
the Judicial Commissioner of Oudh which affirmed a decision of 
the Subordinate Judge of Sitapur. ` 

Leave to appeal was granted on the ground that the appeal 
involved a substantial question of law. What the question was 
that was supposed to be involved is, however, left somewhat in 
obscurity. 

The facts are not in dispute. 

On the 14th of June 1889, Hamid Husain, the owner of 
Mauza Bangawan, mortgaged it to Newal Kishore. 

On the 13th July 1891, Newal Kishore brought a suit on, 
his mortgage. 

On the 23rd of August 1892, he obtained a decree for sale 
which was made absolute on the 29th of November 1895, 

" On the 2ist of February 1901, the property was sold in 
execution of Newal Kishore’s decree and purchased by the 
Respondent Prag Narain, who was the son and the representá 
tive of the decree holder. 

On the 2nd of July 1901, Prag Narain obtained' a sale certi- 
ficate and attempted to recover possession of the property. He 
was, however, obstructed in every possible way by the appellant 
Faiyaz Husain, who was in possession under a decree for sale. 
obtained on a subsequent mortgage. Prag Narain was therefore. 
compelled to bring this suit. ` : 

There was no encumbrance upon the property either at the 
date of the mortgage of the 14th of June 1889 to Newal Kishore 
orat the date of the institution of Newal Kishore's suit on the 
13th of July 1891. But onthe rsth of July 1891, before any 
summons in Newal Kishorg! s suit was served, a second mortgage ; 
was granted by the mortgagor to Mirza Muzaffar Beg. Mirza 
Muzaffar Beg put his mortgage im “suit on n zoth of March 


\ 
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1894 without making the first mortgagee a party, and in the P. C. 
absence of the first mortgagee, obtained a decree for sale. In 1907. 
execution of this decree the property mortgaged to Mirza Muzaffer Faiyaz Husain 
Beg was put up for sale on the zoth of December 1900 and Khan. 


bought by the appellant Faiyaz Husain, who was the son of Munshi jns Narain. 
Hamid Husain, who had attained his majority in 1894. Faiyaz Lord Macnaghten. 
Husain managed to get possession and resisted all attempts on — 

the part ofthe respondent Prag Narain to dispossess him. 

The case seems to their Lordships to be clear. The mort- 
gage to Mirza Muzaffar Beg was made during the pendency of 
Newal Kishore's suit, which was in its origin and nature a con- 
tentious suit, and was at the time being actively prosecuted. 
Therefore, under section 52 of the Transfer of Property Act (No. 
IV of 1882), it did not affect the rights of Newal Kishore under 
the decree made in his suit. Their Lordships are unable to agree 
in the view which seems to have obtainedsin India, that a suit 
contentious in its origin and nature is nct contentious within the 
meaning of section 52 of the Act of 1882, until a summons is 
served on the opposite party. There seems to be no warrant for 
that view in the Act; and it certainly would lead to very incon- 
venient results in a country where evasion of service is pro- 
bably not unknown or a matter of any great difficulty. 

The doctrine of jis pendens, with which section 52 of the 
Act of,1882 is concerned, is not, a$ Turner, L.J., observed in 
Bellamy v. Sabine (1), ^ founded upon any of the peculiar tenets 
of a Court of Equity as to implied or constructive notice. It is 
» » +  À doctrine common to the Courts both of law and of 
equity, and rests. . . . upon this foundation, that it would 
plainly be impossible.that any action or suit could be brought to 
a successful termination if alienations pendente lite were permit- 
ted $o prevail." The correct mode of stating the doctrine, as 
Cranworth, L.C., observed in the same case, is that “ pendente lite 
neither party to the litigation can alienate the property in dis- 

-ute so as to affect his opponent." 

Apart, however, from the doctrine of As pendens, which 
seems to their Lordships to apply to the present case, it is plain 
that atethe date of his purchase, Faiyaz Husain knew all about 
the mortgage to Newal Kishore and the decree made on the 
basis of that mortgage, and he knew that the sale proceedings 

* were actually in progress, for in July *1898, he brought a suit 
-against Prag Narain asking for g declaration that Newal Kishore’s 
^ (1) 44857) I Ded, k J. 668 at p. 584, 
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P. C. mortgage, and the decree passed upon it, were invalid, and that 

1907, the property was not liable for attachment and sale. 

— : . r 
Yuiyas Husain At the hearing of the appeal to the Court of thè Judicial 

Khan Commissioner, Faiyaz Husain asked tobe let in to redeem. The 


Munshi Prag Narin, Court very properly rejected that application, It has been 
PEA dins repeated at the hearing before this Board. There seems to be no 
ss ground for the application. Before the sale to Prag Narian was 
confirmed, Faiyaz Husain had every opportunity of redeeming ` 
the property. He never offered to doso. On the sale being 
confirmed the equity of redemption was extinguished. Prag 
Narain appears to be in as good a position as any outside purcha- 
ser unconnected with the property would have been. Their 
Lordships will, therefore, humbly advise His Majesty that this 
appeal should be dismissed. 


The appellant will pay the cost of the appeal. 


M. K. M. l Appeal olina 


Nors.—This decision practically over-rules the contrary view expressed 
in Radhasyam vy Sibu, I. L. R. 16 Cale, 647 and affirms that of Jogendra Chandra 
, Ghose v. Fulkumari, 1. L. R. 27 Cale, 77. Rep. 


Present: Lord Macnaghten, Sir Andrew Scoble, aud Sir Arthur 


Wilson. 
[On APPEAL FROM THE HicH Court AT Mapmas.] 
55: SADAGOPA CHARIAR AND OTHERS 
IEEE v. 
1907. : ` 
Ze A. RAMA RAO AND OTHERS. 
Maroh, 21. i . : aoe 
— Proocssions, religions, right to conduct through publio strects—Res judicata. 


Every member of the public and every sect has the right to use the public 
: streets vested in a Local Board, in a awful manner, for instance, to ofnduct 
religious processions, and no one can be restrained by injunction in the exercise 
of such right as all members of the public have egaal righte in the public 
streets, aa 
When a guit was brought against certain wrong-doers in their Individual 
capacity relating to a publie property, the „suit is not of a representative 
character and its decision does not operate as reajudioata and does not bind 
for all time either the property or the community interested therein, * 
Appeal by the Plaintiffs. 


Suit for a declaration of the right of the plaintiffs to 
prohibit the publie worship of an idol and processions in its ` 
honor and praying for an injunçtion aceording ly. 

This was an appeal from a decision*of the High Court at 


* 
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Madras (Davies and Benson JJ.) which was reported in full in 
Indian Law Reports 26 Mad. 376, where the facts of the case are 
fully set out. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from a judgment 
and decree of the High Court at Madras affirming the decision 
of the District Judge of South Arcot which dismissed the 
appellants’ suit with costs. — - 

The High Court refused leave to appeal on the ground that 
the matter in dispute was below the appealable value. Special 
leave, "however, was granted on tbe representation that the 
appeal raised questions of law of general importance touching 
«the rights of religious bodies in India in regard to ‘public 
processions, and the right of one religious body to prevent a rival 
sect and an alien deity from invading precincts apparently public, 
Mut devoted or appropriated from time immemorial to the 
observance of its own peculiar ritual and worship ; and at the 
same time involved the consideration of the effect of previous 


lecisions on similar questions between members of different sects’ 


of one and the same community. 

The suit was the outcome of a long-standing feud between 
Wadagalais and Tengalais—two sects of Vaishnava Brahmins 
‘esiding in the village of Tiruvendipuram in the District of 
jouth Arcot. The village contains an ancient Vaishnava Temple 


Medicated to Devanayaka Swami. Annexed to it is the shrine of . 


. saint named Vedanta Desika, who is held in great veneration 
wy the Vadagalais. The Tengalais, on the other hand, worship 
saint said to belong to more modern times and called Manavala 
fahamuni. In 1807 a number of Tengalais sued a number of 
Yadagalais for damages for having prevented them from placing 
n imgge of their saint in the Temple. The suit was dismissed, 
wad the idol which the Tengalais had set up was removed by 
rder of the Court. In 1828 the Tengalais set up an image of 
ftheir saint in a private house and began to hold processions 
through the streets in its honour. Then a number of the 
Tadagalais brought a suit ‘against a number of the Tengalais 
omplaining of their having publicly worshipped the saint and 
arried the idol in procession through the streets. The Vadagalais 
Kleged that the streets traversed by the procession were attached 
> the Temple, and that the worship of the Tengalai saint was 
ontrary to established custom and usage. Questions weré then 
ldresed.to the Hindu Pandits.: In accordance with their opinion, 
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which seems to have been based not so much on legal grour 
as on precepts relating to ritual and ceremonial observances to 
found in ancient treatises on such subjects, the Coyrt ordei 
that the service which the Tengalais had established should 
discontinued, and awarded damages to the plaintiffs. On app 
to the Court of Sudder Adawlut, the decree was varied tot 
extent of permitting worship of the Tengalai idol in priv: 
houses, while public processions in its honour were prohibited 
unauthorized innovations. The feud continued. There v 
further litigation, and there were divers proceedings before t 
Magistrate with varying success until, in 1886, the then Magistr: 
refused to prohibit the public worship of the Tengalai idol a 
referred the Vadagalais to the Civil Court. The Vadagalais th 
moved to enforce the order of the Sudder Adawlut by arrest a 
imprisonment of certain persons who were descendants of soi 
of the defendants in the suit of 1828. The petition was dismiss: 
and at last the Vadagalais brought tbe present suit asking for 
declaration of their right to prohibit the public worship oft 
Tengalai idol and processions in its honour, and praying for 
injunction accordingly. They based their claim to relief on t 
allegation that the Vadagalais were originally the owners of | 
the land in the village, and only allowed houses to be built a: 
streets formed subject to the reservation that no worship or pr 
cession of a Tengalai idol should be permitted there. They co 
tended that, even if strict proof of that allegation were wantir 
a conditional or limited dedication of the streets to the pub 
should be presumed, and that at any rate they had acquired, 
immemorial usage and custom, the right to prevent the worsh 
and processions of any alien deity in their streets. Lastly, th 
submitted that, so far as .Manavala Mahamuni was concerne 
the rights of the parties were eoncluded by the decision ein t 
suit of 1828, and that the matter to that extent was res judicata 
Both Courts have decided against the plaintiffs, It seems 
their Lordships that the decision is perfectly tight. Thee ist 
trace of any evidence tending to show that thesite of the villa, 
was at any time the private property of the Vadagalais. TI 
village isan ordinary ryotwari village. The streets*are publ 
Streets now vested under the Madras Act No. V of 1884 in tl 
local board. All members of the public have equal rights 
them. If the Vadagafais had any valid objection to the stree 
of thé village being vested in«the Local Board, they had tl 
opportunity of raising the objection by*appeal to the Governo: 


Vor. V.) PRIVY COUNOIL. 


General in accordance with the provisions of the Act. Even 
if they had had any such rights as they claim in the present suit 
at the time when the Act of 1884 came into force in the village 
of Tiruvendipuram, it would be much too late for them to set up 
such a claim now. ! f . 

The plea of res judicata is equally untenable. The suit of 
1828 was not a representative suit binding property, or even 
designed or framed for-the purpose of binding for all time the 
Tengalai community, if there is any body that can be so described, 
and if such a suit were competent. It was a suit against certain 
persons alleged to be wrongdoers in their individual capacity. 

The result is, that the suit completely fails, and their Lord- 
ships may observe that it does not seem to involve such far 
reaching issues as were put forward in the petition asking for 
special leave to appeal. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. The appéllants will pay the 
costs of the appeal. 


M. K. M. s Appeal dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
KISHUN PERSHAD CHOUDHURY AND OTHERS 
v. 


TIPAN PERSHAD SINGH ann ANOTHER." 


Mortgage, suit tv enforce— Hindu Law— Mitakshara—Mortgage by father— 
Son, party to the suit— Ancestral properties, if liable—Son's interest, if and 
wher liable— Debt, antecedent— Debt, contracted for no illegal or immoral 
ubject—Legal mecessity — Enquiry, by mortgagee—Frll Benoh, decisions of, 
if and when binding on this Court— Principle of applicability of decisions — 

, High Court Rules. Cb. V, See. 6. 


If the case of a Mitakshara family consisting ofa father and minor son», 
when the father being the manager raises money by hypothecating certain 
ancestral family property by bonds, and it is not proved on the one hand that 
there was fny legal necessity for his raising the money, nor on the other that 
the money was raised or expended for immoral or illegal purposes, or that the 
lender made any enquiry as to the purpose for which it was required, tho 
mortgagee is entitled in the first place to have hig security enforced as against 
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the share of his mortgagor ; he is also entitled to a decree which would entiti 
him to realise his dues by sale of the share of the song in the ancestr: 
property. 

Inohmun Dass v. Giridhur Ohowdhur y (1) as explained in Xhalilul Rahma 
v. Gobind Preshad (2) followed. 

A decision of a Full Bench of this Court is binding on all Division Court 
unless it is subsequently reversed by a Special Bench, or unless & contrar 
rule is laid down by the Judicial Committee of the Privy Council, 

The Full Bench decision in Lvohman Dass v. Girldhur Chowdhry (1) he 
not yet been over-ruled, dissented from or modified by the Privy Council an 
is binding on this Court, until it is reversed by a Speolal Bench or by tk 
Judicial Committee, 

The distinction between the position of the son In a suit for the enforcemen 
of a mortgage by his father agninst his share in the property and his positio 
after the alienation has been completed by an execution sale, pointed out. 

. Nanomi Babuasin v, Modun Mohun (8), Bhagbwt Pershad v. Girj 
Krishta (4) explained 

Gunga Prosad v- Ajudhia Pershad (5), Khalilul Rahman y. Gobin 

Pershud (2), Surja Progad v. Golab Chand (6) reterrod to, 


Every judgment must be read as applicable to the particular fačts prove 
or assumed to be proved, since the generality of the expressions which may b 
found there, are not intended to be expositions of the whole law, but ar 
governed aid qualified by the particular facts of the case in which sue 
expressions are to be found. A case is only an authority for what it actuall 
decides, and it cannot, be quoted for a Proposition that may seem to follor 
logically from it. i 

Quinn v. Leathem (7) referred to, 


Appeal by the Plaintiffe. 

Suit to enforce mortgage securities as against tho father 
and son in a Mitakshare joint family. 

The facts of the case appear from the judgment. 


Babu Umakah Mukeyee and M. M. Mustafa Khan for the 
Appellants. 


Babus Mahendra Nath Roy and Chandra Sekhar Prasac 
Singh for Respondents. . C.*A. V 


The judgment of the Court was delivered by 
Mookerjee J.—On the 12th March 1897 the first defendani 


respondent executed in favour of the plaintiffs appellants a 


mortgage-bond for Rs. 500. On the rath October 1897, he 
executed two other mortgage-bonds in favour of the «plaintiffs 
for Rs. 2500 and Rs. 3000 respectively. On the 3rd August 1903, 


(1) (1880) 1. L. R. 5 Calc. 855. ` (2) (1892) L L. R. 20 Cale, 828, 
(8) (1885) L; R. 18 I. A: le; I, L. R. 18 Cale, 21. vs 
(4) (1888) L. R. 15, I. A. 99; LL, B. 15 Cale, 717. 
(5) (1981; LL. B, B Calc. 19]. — e 6) (1905) IL, k, 31 Oslo, T2. 

- (7) Q901) A. 0.495. , -> Am 
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the plaintiff commenced the action out of which this appeal 
arises to enforce these three securities. They joined as parties 
defendants, not only their mortgagor bit also his infant son, the 
second defendant, as the property in question belonged to a joint 
Hindu family governed by the Mitakshara law of which the first 
defendant and his son were members. The claim was resisted by 
both the defendants. The Subordinate Judge found upon the 
evidence, first, that’ the mortgage bonds propounded by 
the plaintiffs were genuine and for consideration ; secondly, 
that the plaintiffs had failed to prove that there was any legal 
necessity for the loans ar to show that they made any inquiry 
as to the purpose for which the loans were contracted ; and 
thirdly that the son had failed to establish that the debts were, as 
alleged by him, contracted by his father for illegal and immoral 
purposes. On these findings, the Court below held that the 
case was covered completely by the decision of a Full Bench of 
this Court in the case of Luchmun Dass v. Giridhur Chowdhury (1), 
and made a decree which entitled the plaintiffs to raise out 
of the family properties of the defendants, including the mort- 
gaged properties, the amount decreed in their favour, The 
Subordinate Judge, however, refused to make a decree on the 
footing of the mortgage. 

The plaintiffs have appealed to this Court, and on their 
behalf the decision of the Subordinate Judge has been challenged 
substantially on two grounds, namely, firs¢, that the effect of the 
decision of the Full Bench in the case of Luchmun Dass v. 
Grridhur Chowdhury (1), has not been rightly appreciated by the 
Court below, and secondly, that the decision of the Full Bench is 
ho longer binding upon this Court in view of later decisions of 
their Lordships of the Judicial Committee. No attempt has 
bgen made to assail the findings of fact at which the Court below 
arrived, and upon an examination of the evidence we are satisfied 
that even if such an endeavour had been made, it could not 
possibly succeed.. | 

? In support of the first branch of his contention, it has been 
argued by the learned vakil for the appellants that upon a true 
constpuction of the decision of the Full Bench upon which the 
judgment of the Subordinate Judge is founded, the plaintiffs are 
entitled to a mortgage decree against the share of the mortgagor 
in the ancestral properties covered by the mortgage securities, 
After a careful examination of the judgment of, the Full 
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CIVIL. Bench and of later casesin which that decision has been explained, 
1807. we are of opinion that this contention is wellfounded. The 

- — » . . = oe 
ik Pasha first question which was referred to the Full Bench for decision, 
Choudhury was as follows: "In the case of a Mitakshara family coħsisting 
Tipan Pershad of a father and one minor son, where the father being the manager 
Singh. raises money by hypothecating certain ancestral family property 


Alcokerjee, J. by bonds, and it is not proved on the one hand that there was 

AT any legal necessity for his raising the money, nor on the other, 
that the money was raised or expended for immoral or illegal 
purposes, or that the lender made any inquiry as to the purpose 
for which it was required, can the lender, the mortgagee, enforce 
by suit against the father and the son, the payment of his money 
by sale of the property during the.father's life-time?” The 
answer which was returned by the Full Bench was in these 
terms: “ The mortgage itself upon which the money was raised, 
could not be enforced, but the debt contracted by the father, 
being itself an ancestral debt, within the meaning of the rulings of 
the Privy Council and the son being a party to the suit, the 
mortgagee, notwithstanding the form of the proceedings, would 
be entitled to a decree directing the -debt to be raised out of 
the whole ancestral estate inclusive of the morigaged property." 
It may be conceded that the language of the question as also of 
the answer, is, at first sight, wide enough to justify the inference 
that even as against the interest of the father in the ancestral 
properties, the mortgagee is not entitled to a mortgage decree. 
It was shown, however, by Mr. Justice Pigot in the case of 
Khahilul Rahman v. Gobind Pershad (1), that this ifiterpretation 
is erroneous. The question which was referred for decision to 
the Full Bench was, not whether a mortgage was enforceable 
against the interest of the father, but whether it was enforceable 
as against the interest of the son. This is manifest from an 
examination of the records of the cases in which the Full Bench 
reference was made, and which were carefully scrutinised by 
Mr. Justice Pigot in the case to which we have just referréd. 
One of the cases in which the Full Bench reference was made, wfis 
Appeal from Original Decree No. 279 of 1878, which arose out of 
a suit brought against a father and a son on three bonds executed 
by the father mortgaging the joint family property.- The son 
defended the suit on the ground that his father had no power to 
charge the joint family properties with the debt, but the father 
let judgmept go by default. The Coutt ofthe first instance 

(1) (1892) I, L; R: 90 Cale, 838, 
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held that legal necessity was not proved, and dismissed the suit as Crvir, 
against the share of the son, because there was nothing to 1907. 
indicate that the debts, though not for immoral or illegal purposes, Kigbun Pershad 
were for family necessities. The High Court, after the Full Bench Choudhary 
had returned the answers to the questions submitted to them, Tipan Peuhid 
observed as follows: “The plaintiff is entitled not only to the Singh, 
decree which he has obtained, but to this further relief, namely, AMookerjee, J. 


that if the sale of thé share and interest of the father should not 
be sufficient to satisfy the debt, interest and costs, the minor's 
share and interest in the ancestral property must also be sold, so 
far as may be necessary to satisfy the amount due”. It is mani- 
fest, therefore, that the decree as ultimately made by the High 
Court was a mortgage decree against the share of the father and 
also a decree which entitled the mortgagee to have his claim 
satisfied by sale of the minor's share and interest in the ancestral 
property. We agree entirely in the following observation of 
Mr. Justice’ Pigot [Khalilu] Rahman v. Gobind Pershad (1)] : 
“In this case the mortgagee-creditor sues, first, a mortgagor and 
his sons, and second, the son of a deceased mortgagor, and seeks 
his remedy against the ancestral property of all the members of 
a joint family. It is certain that he is entitled to a decree against 
the mortgagor in respect of his own share." It follows, conse- 
quently, that the view taken by the Subordinate Judge as to the 
true scope and effect of the decision of the Full Bench is 
erroneous. The plaintiffs are entitled, in the first place, to have 
their security enforced as against-the share of their mortgagor ; 
they are also entitled to a decree which would enable them to 
realise their dues by sale of the share of the sons in the ancestral 
property. The first branch of the contention of the appellants 
must consequently prevail. 
e The second branch of the contention of the appellants raises 
_ -the question, whether the decision of the Full Bench in Luchmun 
Dass v. Giridhar Chowdhry (2) is still binding upon this Court. 
Under the Rulès of this Court, Chapter V. section 6, every deci- 
` sion of a Full Bench shall be treated as binding on all Division 
Courts and Judges sitting singly, upon any point of law or usage 
having the force of law, determined by the Full Bench, unless it 
is subsequently reversed by a Bench specially constituted, consist- 
ing of such number of. Judges as in each case shall have been 
fixed by the High Court or unless a contrary rule be laid down 
by the Judicial Committee of the Privy Council It is not 
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suggested that the decision of the Full Bench has been subse- 


- quently reversed by a Special Bench. The only question, there- 


fore which arises is whether a contrary rule has been laid down : 
by the Judicial Committee of the Privy Council. ` ° 

The learned vakil for the appellants has contended upon the 
authority of some observations in a recent case in this Court, 


Maheswar Dutt Tewary v. Kishun Singh (1). that a contrary rule 


has been laid down by the Judicial Committee in the cases of 
Nanomt Babuasin v. Modun Mokun (2) and Bhagbut Prosad v. 
Girija Koer (3), and he has laid considerable stress upon the 
passage in the judgment in which the learned Judges expressed 
their opinion that the law'as laid down by the Full Bench of this 
Court in the case of Luchmun Dass v. Giridhar Chowdhury (4), 
cannot be held to be any longer binding in view of the later 
decisions of the Privy Council just mentioned. - 

It may be conceded that the case upon which reliance is 
placed supports the view urged on behalf of the appellants ; 
but with all respect for the learned Judges who decided that case, 
we are entirely unable to agree in their conclusions or to hold 
that there is anything in the decision of their Lordships of the ` 
Judicial Committee in ZVVanomi Babuasin v. Modun Mohun (2) 
and Bhagbut Prosad v. Girija Koer (3), which by any stretch of 
language can be construed as embodying a rule contrary to that 
laid down by the Full Bench. In the case of Nanomt Babuasin 
v. Modun Mohun (2), a dispute arose as to the precise effect of an ` 
execution sale on the basis of a debt which was a joint family 
debt incurred by the father of a Mithila family. The property 
sold ‘was the share of the whole family in a certain mouzah, and 


the question to be decided was whether theCourt was boundrupor - ; 


the authority of Deendyal v. Fugdeep (5) to hold that nothing but 
the co-parcenary interest of the father had passed to the pur 


` chasers.: Their Lordships of the Judicial Committee pointed 


out that what passed by such a sale depended upon the nature 
of the debt (for example, whether or not it was tainted with 
immorality) and upon tbe intention of the parties. The other 
co-parceners who were not parties to the sele or the execution 
proceedings were entitled to try the fact of the nature of the 
debt in a suit of their own and the purchaser, if he had pene 

(1) (1907) I. L. R. 84 Cale, 184. 

(2) (1885) L, B. 18 I. A. 15 I, D, B. 13 Cale. 21. 

(8) (1888) L. R. 15 I. A. 99; I. È. B. 15 Cale. 717. 
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the entirety, might defend his title on any ground which would 
justify the sale. It may be observed that the decree in execution 
of which the property was sold was a money decree against the 
the fathet, and no question arose as to whether a mortgage exe- 
cuted by a father could be enforced in his life-time against his 
Sons and their interest in the property brought to sale on the 
basis of a mortgage-decree in a suit so framed, In the case 
of Bhagbut Prosad v. Girija Koer (1), which is the other decision 
of the Judicial Committee upon which reliance is placed, the 
question arose as to the effect of an execution sale, namely 
whether the sale was merely of the right, title and interest of 
the debtors, or whether it was a sale of the entire property in- 
cluding the interest of the sons who were not parties to the suit 
or execution proceedings. Their Lordships quoted with appro- 
val the following passage from the judgment in Girdhari Lall 
v. Kantoo Lall (2): “Where joint ancestral property has passed 
out of a joint family either under _4 conveyance executed by a 
father in consideration of an antecedent debt or under a sale 
in execution of a decree for the father’s debt, -his sons, by reason 
of their duty to’ pay their father's debt, cannot recover that 
property unless they show that the debts were contracted for 
immoral purposes and that the purchasers had notice that they 
were so contracted”. Their Lordships added in a subsequent 
passage that where sons claim against a purchaser of an ancestral 
estate under an execution against their father upon a debt con- 
tracted by him, it is necessary for the sons to prove that the 
debt was contracted for an immoral purpose and it is net necessary 
for the creditors to show that there was a proper inquiry or to 
prove that the money was borrowed in a case of necessity. It 
is manifest that the rule laid down in these two passages deals 
with a case in which joint ancestral property has passed out of a 
joint family, either under a conveyance executed by a father in 
consideration of an antecedent debt or under a sale in execution 
of a,decree for the father's debt, and defines the conditions under 
whiçh the sons oan ` recover property which has so passed out 
of the joint family. These passages do not lay down any rule 
upon the first question which was referred for decision by the 
Full Bertch in Luchmun Dass v. Giridhur Chowdhury (3. We are 
wholly unable to appreciate upon what ostensible ground it is 
now seriously suggested that the decision of the Full Bench 
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Orvin, shotild be treated as over-ruled by implication by the two deci- 
1907. sions of the Judicial Committee which were pronounced so far 
Kishun Pershad Pack as 1885 and 1888 respectively. It may be pointed out that 
Ohoudhury these two decisions do not lay down any rule inconsistent with, 
Tipan Pershad ^ Or materially different in principle from what is embodied in the 
Singh. decisions of the Judicial Committee in the cases of Giridhari Lall 


AfooRerjeo, J. v. Kantoo Lall (1), Deendyal v. Fugdeep Narain (2, and Sura? 
ED Bunst Koer wv. Sheo Prosad Singh (3). all of which had been 
cited before the Full Bench in the course of argument in support 
of precisely the same contention as is now advanced before us, 
and must have been considered by the learned Judges before 
they returned their answers to the questions submitted to them. 
These cases lay down the principle that although no member of 
an undivided family can, by any process, appropriate to his own 
benefit a larger portion of the family property than the share he 
would obtain on partition, where the father has incurred a debt 
of a character which would bind his sons, the creditor can obtain 
satisfaction of the debt either by conveyance from the father or 
by a decree of Court to the extent of even the whole family pro- 
perty, subject to this qualification, however, that a creditor who 
` wishes to enforce his claim against the interests of the sons must 
show that he intended to do so by his proceedings in execution 
or that he believed he was doing so by the form of the conveyance 
which he received. The devisions of their Lordships of the 
Judicial Committee, however, do not directly lay down any rule 
upon the first question which was referred for decision to the 
Full Bench, which is precisely the question raised before 
us inthis appeal. It may further be observed that the decision 
ofthe Full Bench has been uniformly treated as binding upon 
this Court inspite of the cases before the Judicial Committee 
upon which reliance is now placed to show that that decision 
has been overruled by implication. Reference may be rhade 
to the cases of Gunga Prosad v. Ajudhia Persad (4), Khalilul 
Rahaman v. Gobind Pershad (5) and Surja Prashad v. Golap 
Chand (6). The second of these cases contaifis a careful «and ^ 
exhaustive exposition of the effect of the decisions of their 
Lordships of the Judicial Committee upon the question, and 
it does not appear to have been then contended at°the bar, 


(1) (1874) L. R. 11. A. 821; 14 B. L. R. 187. 

(2) (1817) L.R. 414. 247; LL.B 8 Oslo 498. 

(3) (1879) L. B. 6 I. A. 88 , I. L. R. B. 5 Cale. 148. 

(4) (1881) I L. R 8.Cale. 181 

(5) (1892) I. L. R. 20 Calg. 328. i 
(8) (1900) I. L, R. 27 Calc. 724 at 782. : ` 
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nor does the suggestion appear to have presented itself to the 
learned Judges who may be assumed.to have been familiar with 
“the decisions of the Judicial Committee in /Vanomi Babuastu 
v. Modun Mohan (1) and BAhagbut Pershad v. Girja Koer (2), 
that the rule laid down by the Full Bench had been overruled 
-by these cases. On the other hand, although Mr: Justice Pigot 
in more than one place in his judgment refers to the decision 
in J/Vanomi Bahuasin v. Madun Mohun (1, he accepts as 
sound the position that the creditor is entitled, in respect of the 
debt of the father, to have his remedy against the whole estate 
inclusive of the share of the minor sons, after the father's share 
had been exhausted in payment of the mortgage-debt, the 
mortgage security for which is good as against his share only. 
We are by no means prepared, therefore, to accept the position 
that the decision of the Full Bench should be summarily brushed 
‘aside on the assumption that a contrary rule has been laid 
down by their Lordships of the Judicial Committee. 

It was suggested by the learned vakil for the appellants 
that the logical inference deducible from the decisions of the 
‘Judicial Committee is that the rule laid down by the Full 
Bench is erroneous. We shall deal with this contention in a 
.moment, but before we do so, we may refer to the weighty 
observations of Lord Halsbury, L. C. in-Quinn v. Leathem (3): 
“ Every judgment must be read as applicable to the particular 
-facts proved or assumed to be proved, since the generality of 
the expressions which may be found there, are not intended to 
be expositions of the whole law, but are governed and qualified 
"by the particular facts of the case in which such expressions are 
to be found. A case is only' an authority for what it actually 
decides. I entirely deny that it can be quoted for a proposition 
that may seem to follow logically from it. Such a mode of 
` reasoning assumes that the law is necessarily a logical Code, 
. Whereas every lawyer must acknowledge that the law is not 
- always logical at all." 

It has been contended by the learned vakil for the appellants 
. that if a suit had been “brought against the father alone, if a 
mortgage-decree had been given against him which directed 
the sale of the entire property, including not only his share, 
but also the share of his sons, and if such decree had been 


() (1885) L. B. 1 3 I. A. 1; L,L. B. 18 Cale, 21. . 
(2) (1888) L. B, 15 I, A. 99; I, L. R. 15 Calc. 717. 
(8) (1901) A. C. 
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enforced, it would not have been open to the sons to set aside 
the execution sale except on the ground that the debt was, to 
the knowledge of the creditor, illegal or immoral ;*and that 
consequently, in this suit in which the sons are parties, a 
mortgage decree ought to be made against them, because, if such 
a decree had been made and executed behind their back, they 
could not have challenged the validity qf the sale except on the 
grounds specified. In our opinion this position is, for an 
obvious reason, the reverse of logical. If a decree for money 
had been obtained against the father, and in execution of that 


-decree, the family property had been sold, the position of the son | 


as against the purchaser would have been precisely the same. 
The mere circumstance, therefore, that after an execution sale, 
whether on the basis of a mortgage decree or a money decree, 
against the father, the sons are not entitled to have the alienation 
questioned except om the ground of illegality or immorality of the 
debt, does not necessarily lead to the conclusion that the creditor 
is entitled to enforce the mortgage security as against the sons 
in a suit to which they are parties. This distinction appears to 
have been present to the mind of Sir Richard Garth C. J. as is 
indicated by the questions which he put in the course “of the 
argument before the Full Bench in the case of Luc&mun Dass v. 
Giridhar Chowdhury (1). He is reported to have observed, 
when reliance was placed on behalf of the creditor upon the 
decision of the Judicial Committee in Sura; Bunsi Koer v. Sheo 
Proshad (2), that “here the property has not passed out of 
the family and can the alienation, therefore, be questioned 
and does the rule laid down apply when creditor is seeking 
to enforce the lien, that is, can he do so without showing 
necessity?” To these observations, Mr. Justice Pontifex inter- 
posed the answer that the questions might be answered in 
the affirmative. The distinction between the position of the 
son in a suit in which the mortgage created by the father 
is sought to be enforced against his share i» the propety, * 
and his position after thealienation has been completed by an 

execution sale, was also recognised by the learned Judges of 
the Allahabad High Court in Famna v. Nain Sukh (3). «To our 
mind, it is clear that this distinction, whether it is logical or not, 
was recognised by the Full Bench in Luchmun Dass v. Giridhar 
Chowdhry (1), after ample eonsideration of the decisions of the 


(1) (1880) I. L. R. 5 Calo, 855. — * 
(2) (1879) L. R. 6. I. A. $8. I L.R. 6 Cale. 148., 
(8) (1887) I. LR, 9 All, 498, 


Vor. V.] . HIGH COURT, 


Judicial Committee which had been given up to that time, and 
that the later cases before the Privy Council do not in any way 
affect the matter or lay down a contrary rule. As the decision 
òf the Full Bench is thus still binding upon this Court, it is un- 
necessary to inquire whether it is well-founded on reason and 
principle. That the matter, if it were res wntegra, might not be 
free from considerable dpubt and difficulty, is shown by the cir- 
cumstance that a contyary view has been adopted by the learned 
Judges of the Allahabad High Court in Budri Prasad v. Madan 
Lal (1) and Debi Dat v. Fadu Rai (2. We are bound, however, 
to follow the rule laid down by the Full Bench of this Court till it 
has been over-ruled by their Lordships of the Judicial Committee. 

We may further point out that the learned Judges of this 
Court, who decided the case of Maheswar Tewari v. Khisun 
Singh (3), have not only extended the principle laid down by their 
Lordships of the Judicial Committee in comnection with cases 
where property has passed out of the family, to cases where the 
security given by the father is sought to be enforced against his 
sons, but they have also extended the rule laid down by the 
‘Judicial Committee as applicable to cases of complete alienation, 
to cases of partial alienation such as mortgages. This is obvious 
from the passage in the judgment of their Lordships in Giridhari 
Lall v. Kantoo Lall (4) to which reference has already been made ; 
their Lordships limit their observations to cases of conveyances 
executed by the father im consideration of an antecedent debt and 
sales in execution of decrees for the father’s debt. Under these 
circumstances, we must hold that the decision of the Full Bench 
in Luckmun Dass v. Giridhar Chowdhury (5) upon the first. ques- 
tion, with which alone we are now concerned, is still binding as an 
authority upon this Court. The second branch of the contention 
of fhe appellants consequentlyfails. 

A question was discussed at the bar as to whether the debts 
covered by the three mortgages now in suit, were antecedent 
debts. Referenct was made to Venkataramanayav. Venkataramana 
Doss (6) to show that. where the debt is incurred at the 
time of the sale or mortgage, it is not an antecedent debt within 
the mening of those words as used in the judgment in Suraj 
Bunst Koer v. Sheo Paue (7. It is not necessary, however, 


(1) (1898) LL, R. 15 Xii 75. (2) (1902) LL. R. 24 All, 459. 
(3) (1907) L L. R. 84 Calc. 
(4) ( 1874) T. R. 1 LA 8917 M Bp R187, œ 
(5) (BHL IL 5 Calc. 855, (6) (1905) T. L. R. 29 Mad, 200. 
(1875) L. R. 6. A. 88; I. L. B, 6 Calc, 148, 
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to deal with this question at length, because we see no reason, as 
at present advised, to dissent from the view formulated in the 
case of Khalilul Rahman v. Gobind Pershad (1). . 

As the present action has been commenced within six years 
from the due date upou each of the mortgage securities, no 
question of limitation obviously arises: 
opinion upon the question of limitation applicable to a suit of 
this description, upon which there is a, divergence of judicial 
opinion ; see Sura Prosad v. Golap Chand (2) and Makeswar 
Dutt Tewari v. Kxshun Singh (3). 

The result, therefore, in our opinion is that this appeal must 
be allowed, and the decree of the Subordinate Judge modified. 
The plaintiffs will have the usual mortgage decree for the sum 
due upon their mortgage securities, against the share of the father; 
the decree will also entitle them, if the sale of the share and 
interest of the father be not sufficient to satisfy the debt, interest 
and costs, to realise the balance by sale of the minor's share and 
interest of the ancestral property, so far as may be necessary to 
satisfy the amount due. A period of six months will be fixed 
in the decree for redemption. The appellants are entitled to their 
costs of this Court as against the first defendant, but they must 
pay the costs of the second defendant. 


and we reserve our 


Appeal allowed. 


(1) (1899) I. L. R 90 Calc. 828. (2) (1900) I.L. R. 27 Calo. zat 782. 
(3) (1907) L L. R. 34 Oale, 184. 


` M9 - 


Before Sty Francis W. Maclean, K. CL. E, Chief Justice 
and Mr. Justice Fletcher. 
BENI MADHUB DAS. 


e * 
v. 


JOTENDRA MOHAN TAGORE AND OTHERS.* 


Civil Procedure Code ( Aot XIV of 1888), Secs. 16, 17, 10, q7— Return of plaint 
Appeal. 


Where a plaint bas been returned to the plaintiff to be presented to the 
proper Court, it is not open to him to appeal from the order of retumn, after he 
has t&ken back &he plaint and refiled it in the Court directed. 


Appeal by the Plaintiff, $ 
Suit for setting aside e sale. 


* Appeal from Order No. 416 of “1906 against an order of Babu.Bripati 
Chatterji. ‘Sahondinata Judge, Hooghly, dated the 16th July 1908. 


‘Vou. V.) HIGH COURT. 


The facts and arguments necessary for this report appear 
~ from the judgment. 
Mr. Hill and Babu Foy Gopal Ghosha for the Appellant. 


Dr. Rash Behary Ghose and Babu Sib Chandra Palit for the 
Respondents. C. A. V. 


The following judgments were delivered :— 


Maclean C. J.—This is a suit to set aside the sale of certain 
putni taluk under Regulation VNI of 1819, which- was effected 
through the Collector bf Burdwan, the property being knocked 
down to defendant No. 2 on the 15th of May 1905. The validity 
` of the sale is challenged on various grounds, but there is only 
one point with which we are concerned on the present appeal. 
Defendants Nos. 1 and 2 are the only persons who entered appear- 
ance in the suit. They contended that the Hooghly Court in 
which the suit was instituted had no jurisdiction to entertain the 
suit, the jun sale having been held in the Burdwan Collectorate 
and all the defendants having been admittedly residents of Calcutta. 
The learned Subordinate Judge of Hooghly decided that point, 
which was the only point argued before him, against the plaintiff, 
and directed the plaint to be returned to the plaintiff's pleader for 
presentation to the proper Court. After that order, which was 

' dated the 16th of July 1906, the plaintiff took back his plaint and 
presented it to the Burdwan Court, which, the defendants Nos. 1 
and 2 said, was the proper Court, and in which, I understand two 
other suits are pending with reference to the same sale. The 
plaintiff presented the plaint in that Court, it was filed in that 
Court and defences have’been put in that Court : but whether the 
case has gone beyond that stage, we are not informed. In these 
circumstances, an objection is «taken by the respondents, that 
having regard to the action of the plaintiff in presenting his 
plajnt to the Burdwan Court, in other words, in accepting and 
acting under the order of the 16th July 1906, it is not now open 
to him to appeal from that order. 

" Upon the. merits of the order, without expressing any final 
opinion, I am disposed to say that the case fell within section 19 
of the Code of Civil Procedure. This was a suit to obtain relief 
respectjng immovable property situated within the limits of 
different districts. Itisconceded that a portion of the property 
is situated in the Burdwan district and another, I believe the 
larger portion, in the Hooghly District,: section 19 deals with suits 
for immovable. property situated in different districts ; and, if the 
property is situated i in different districts, the suit may be instituted 
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in any Court otherwise competent to try it, within whose 
jurisdiction any portion of the property issituated. Sectiom 19 
is the only one dealing with the case of immovable property 
situated in different districts which is not controlled by the 
language of section 16. It seems, then, that the suit could 


properly be brought in the Hooghli Court. 


But the subsequent conduct of the plaintiff in presenting 
the plaint to the Burdwan Court and proceeding with the suit 
there, presents to my mind ‘considerablg difficulty as regards his 
right of appeal from the order. It was not obligatory upon him 
under the order to present the-plaint to the Burdwan Court ; he 
might simply have appealed against the order and not have 
taken any action under it. But having availed himself of the 
benefit of the order,—it was a benefit to him in the sense that he 
would not have to pay any fresh institution fee—and having: 
elected to'present his plaint in the Burdwan Court, I do not.see 
how he can now turn round and appeal from the order. “He 
might have objected to the order by appealing against it, and not 
taking any proceedings in the Burdwan Court. But having.once 
taken proceedings in that Court, he seems to have exercised the 
optión that was given to him either to avail himself of the order 
or to appeal against it, and he elected to proceed under the order 
and availed himself of it. Ithink in principle, the case is within 
that laid down in the case of Pearce v. Chaplin (1), and in 
a much more recent case in the Court of Appeal in England, 
Neale x. Electric and Ordnance Accessories Company Limited (2). 
If we were to accept the plaintiff's contention and discharge 
the order, he would, I am afraid, find himself in a position of 
much difficulty later on. But we have nothing to ‘do~ with’ 
that ; that is his own affair. I, however, think that having regard 

to his action, it is not now open to the plaintiff to appeal rom 


the order. E 
` The appeal, therefore, must be dismissed with costs kaai 
nS ten gold mohurs. "MN . *. 
' Fletcher J.—I agree. fs e 
N.K.B. . h i Appeal dismissed. 
te / A n 
(1) (1848) 9. Q. B. 802. (2) (1908) 2. K. B. 658. 
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.. Before Mr. Fustice Brett and Mr. Fustice Sharfuddin. 
BROJO NATH BOSE AND orHERS 


n? : ^ V. 
z RAJA SRI SRI DURGA PERSAD SINGH. 


Minerals, right to—Digwari Jaigir of Manbhum, nature of— Mokarari lease of 
all surface and subsoil rights granted. by Digwar— Gocernment, consent 
of — Government, righty of — Landlord, rights of —Sanharari ijara settle- 
ment— Government, if: a neccssary \arty—Wrong-doers or trespassers— 
Limitation — Ejeotment— Digwari tenure, if analogous to Ghatwali 
tenures—Digwar, right of, character of— Resume of the history and law 
on the subject—Resumption of tenure, 

The circumstances that the Digwar has all along been responsible to 
Government for the due discharge of his duties, that the appointments to and 
dismissals from the~office have been all along made by Government and that 
the (Digwari) tenure has passed to the persons whom Government has appoint- 
ed shew that the holder of the tenure is not aservant under the landlord 
responsible to him for the due collections of the rent of the estate and that he 
did uot hold the tenure asa simple ijarder under the landlord responsible to 
him Yor the rents of the tenure and receiving as his remuneration only the 
man lands, 

The Digwart tenure is an ancient and hereditary tenure held subject to the 


payment of a fixed rent to the landlord, and on condition of the performance of . 
certain Police or public services, for the due discharge of which the holder has 


been responsible to the Government which alone has exercised the power of 
appointment to or dismissal from the office. ' 

The Government having all along asserted a right in the Digwari mauzahs 
on the ground that they are public service lands and in granting permission to 
the Digwar to lease out the property subject to the condition that the settle- 
"ment was to be made without prejudice to the rights of Government, the same 
position having been maintained by Government, without any objection having 
been raised by the landlord, and the landlord having advanced an exclusive 
right to the sub-soil profits in which thg Government has a substantial interest 
‘as affecting the profits derivable from the tenure, the Government is, in a suit 
brought by the landlord for a declaration that the sub-soil belongs to him and 
not ® the Digwar or his lessee, a necessary party. 

Kashi v. Sadashiv (1), Van Gelder Apsimon and Co. v, Sowerley Bridge 
United District Flour Society (2) distinguisbed. 

Mahomed Israile v. Wise (8), Krishna Lall Nag v. Bhoyrub Chunder 
Deb(4) and H. H. Cannon v. Bissonath Adhicari (5) roferred to. 

Constructive possession applies only in favour of a rightful owner and 
need not (as a rule) be extended in favour of a wrong-doer, whose possession 
must be &bnfined to land of which he is actually in possession. 

Mohini Mohun Roy v. Pramoda Nath Hoy (6) referred to. 


* Appeal from Original Dearee No. 499 of 1901, against the decree of Babu 
Mahendra Nath Noy, Subordinate Judge of Manbhum, dated the 14th June 1904. 


_ (1) (1893) I. L. B. 21, Bom 229, (3) (1874) 18 B. L. B. 1s. 
(3) (1890) 44 Oh. D. 371. * (4) (1874) 22 W. R. 52. 
(5) (1879) 5 C. L. R, à6t. (6) (1896) I. L. R. 24 Cala. 266. 
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Occupation by a wrong-doer of a portion uf land only caunot be held to 
constitute constructive possession of the whole so as to enable him to obtain a 
a title by prescription. 

Where the right to the sub-soil coal not having been asserted by the Digwar 
openly to the knowledge of the landlord for moro than the statutory period of 
twelve years, though there may have been no concealment that the Digwar has 
been working the coal, a suit by the landlord for the sub-soil can not be held to 


, be barred by limitation. 


Wali Ahmed Chowdhury v. Tajo Meah Chowdhury (1), Earl of Dartmouth 


“and another v. Spittle (2), Ashton v. Stock (af and Lord Courtown v. Ward 


and others (4) referred to. 
The enactments dealing with the Ghatwals of Birbhum are àt of the 


, nature of private statutes, 


A clear distinction must be drawn between the grant of an estate burdened 


, With certain duties and the grant of an office, the performance of whose duties 
_ are remunerattd by the use of certain lands ; and a further distinction must also 


be drawn between a grant for services of public nature and one for services, 


` private or personal to the grantor. The former class of grants in each instance 


are liable to resumptlon*by the grantor while tho latter class are not so liable. 

Forbes v. Meer Mahomed Tuquee (5) and Radha Pershad Singh v. Buhu 
Dashad (6) referred to. 

The Digwari tenure having been created in the first Instance to enable the 
holder to discharge public duties, and it all along having been so regarded, it is 
not liable to resumption by the landlord. 

The position of the Digwar is analogous to that of the Ghatwals in 
Birbhum and the Digwar having been recognized throughout as possessing the 
same rights, it must be held that the mineral rights in the tenure do not belong 
to the zemindar. 

Aukro Nath Singh v. INilmoni Singh (7), referred to, 

The tenure was created ns a permanent tenure on a fixed rent and was - 
heritable, the zemindar reserving only a fixed quit rent. 

Ram Ranjan Ohakerbati v. Ram Narain Singh (8) and Diunput Singh v. 
Gooman Singh (9) referred to- : L 

The Digwar, as holder of a permanent tenure, possesses all underground 
rights including mining rights unless there is an express reservation to the 
contrary. . E. E 

Sriram Chakraburty v. Kumar Hari Narain Sinha and others (10) followed, 

Shyama Charan Nundy and others v. Abhiram Goswami (11), Tituram 
Mukerji v. Cohen (12) referred to, . 

Bagdu Majhi v. Raja Durga Prosad (18) and Prince Mahomed Bwktyar 
Shah v. Rani Dhojamani (14) distinguished. 


* 
p (1903) I. L. B, 81 Calc. 397. (8) mo 6 Ch. D. 719. 
) (1871) 19 W, B. Eug. 444, (4) (1802) 1 Sch. and Lef. 8. 
(5) (1870) 18 Moo. I. A. 438 (463). 
(6) (1895) I. L R. 22 Calc. 988 (941). 

(T) (1879) I, L. R. 6 Oalo. 889, on appeal (1882) I. L, 8.9 Cale, 187. 
(8) (1894) I. L. R. 22 Calo. 633 (518). (11) (1906) 3 O. L. 7 308. 

(9) (1807) 11, a I. A. 433, (466). — (12) (1905) I. L. R. 83, Calo, 208, (215). 
(10) (1805) 3, O. L. J. 69. (13) (1904) ) 8C. W. N. 292, 

B (14) (1903) 2 C. L. J, 
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Appeal by the Defendants Nos, 1 and 8. 

e Suit for declaration that all sub-soil rights to the minerals 
in certain mouzahs in the Manbhum District belong to the 
plaintiff "landlord, and for recovery of a certain sum of money 
on account of coals dug up by the defendants and for a per- 
manent injunction restraining the defendants from digging up 
coal in future in the mouzahs, 

. The facts of the tcase and the arguments appear fully from 
the judgment. 
Mr. Hill and Babus Jogesh Chandra Roy and Ratan Chand 
Boral for the Appellants. 
Dr. Rash Behari Ghose and Babus Jogesh Chunder Dey and 
Lalit Mohan Ghose forthe Respondent. 
: C. A. V. 
The judgment of the Court was delivered by | 
Brett J.—The plaintiff respondent is the proprietor of the 
. permanently settled estate of Pergunah fheria within which 
mouzahs Tasra and Raharaband are situated. Defendant No. 1 
was in December 1887 appointed Digwar of ghat Tasra by order 
of the Deputy Commissioner of Birbhum on the -dismissal for 
misconduct of Digamber Sinha, the previous Digwar. Defendant 
No. 1 at the same time received possession of the two mouzahs 
‘Tasra and Raharaband as the Digwari jaigir attaching to his 
office, and since that date, continued to pay to the zemindar 
a yearly sum of Rs. 64 in respect of those two mouzahs. On 
2nd January 1892, defendant No. 1 with the consent of the 
Deputy Commissioner of Manbhum executed in favour of 
defendant No. 2, Mr. Mathewson, a mokarari potta of all the 
surface and sub-soilrights in mouzahs Tasra and Raharaband, 
excluding only 4 bighas of land in Raharaband on: which his 
&acharibari etc. stood. In that lease a clause was inserted that 
thé rights and interests of Government over the surface lands 
and underground rights in the said two mouzahs shall not in any 
way be interfered with or affected by the settlement. 

* On the 17th December 1897, defendant No. 2, executed a 
deed of assignment of his rights under that lease to the Tasra 
Coal Co. Ld., defendant No. 3, on whose behalf he had been 
acting in taking the lease. The Coal Company in accordance 
' with the settlement subsequently dug out and raised coal from 
the sub-soil of the two mouzahs. 

The plaintiff alleged that Digamber Sinha had been in 
possession of the tivo mouzahs under an ordinary Sankarart 
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(yearly) ijara settlement on payment of a yearly rent of Rs. 64 
and that he had no permanent rights in the two mouzahs, dnd 
he contended that defendant No. 1, on his appointment as 
Digwar by the Deputy Commissioner of Manbhum* did not 
acquire any higher right in the mouzahs than the San£ararr 
iara right, and therefore that he acquired no right to the 
minerals. He alleged that the mineral rights belonged to him 
as landlord and that-the defendants by granting and receiving 
a lease of the sub-soil rights, and by djgging up the coal, had 
wrongfully infringed his rights. f 

He accordingly brought the suit, (1) to have it declared that 
all sub-soil rights to the minerals in the two mouzahs belonged 
to him, (2) to- recover the sum of Rs. 16,000 on account of 
8250 tons of coal dug up within the 3 years prior to institution 
of suit, and (3) to obtain a permanent injunction restraining 
the defendants from digging up coal in future in the two 
mouzahs. . : : 

The defendant No. 1 in his written statement first con- ` 
tended that Government was a necessary party to the suit, and 
that the suit could not proceed unless Government was made a 
party. He further alleged that the assertion made by the plain- 
tiff in his plaint, that Digamber Sinha had held the two mouzahs 
under a Sankarart ijara settlement was false, that, on the contrary, 
the mouzahs had all along been held from before the advent of the” 
British Government as a Digwari jaigir by the person who held the 
appointment of Digwar of Tasra ghat and as such rendered Police 
services to Government, that the jaigir was permanent and heredi- 


` tary and had been held by the Digwar all along, on payment of a 


fixed quit rent or Digwari Panchak to the zemindar, that Digam- 
ber Sinha having been dismissed from his appointment as Digwar 
by Government for misconduct, the jaigir had passed to him, 
defendant No. 1, on his appointment as Digwar, that the sub-soil 
rights as well as the surface rights in the jaigir belonged to 
him, and that as he had granted the lease to jflefendant No. 2 
with consent of the Deputy Commissioner of Manbhum the 
lease was valid. He denied the rights of the plaintiff as zemindar 
to the minerals. The other defendants supported this line 
of defence. EC 
The Subordinate Judge has decreed the suit in full in favour 


. of the plaintiff, and the defendants have*appealed to this Court. . 


' Six issues were raised in the lower Court. The Subordinate 


‘Judge frst*dealt with the question faised by the defendants, viz., 


Vou. V.) HIGH COURT. 


whether Governfnent was a necessary party to the suit and 
whéther the suit could proceed without making the Government 
a party. In support of the plea raised by the defendants, the cases 
of Mahomed Israile v. Wise (1), Krishno Lall Nag v. Bhyrub 
Chunder Deb (2) and A. H. Cannon v. Bisssonath Adhicari (3) 
were relied on. The Subordinate Judge held that these cases 
did not apply, as in the present case the plaintiff did not com- 
plain of any unlawfulgact on the part of Government, and 
therefore, he had no caue of action against Government. Relying 
on a passage in Daniell’s Chancery Practice (Vol. I, p. 264) and 
on the case of Kashi v. Sadashiv (4), he found that though 
Government might have been a proper party, it was not a neces- 
sary party. He accordingly decided the issue in favour of the 
plaintiff. f 

The 2nd issue raised was TA the suit was barred by 
limitation. The Subordinate Judge remarks in the judgment 
that this point was not pressed, but at the sdmetime hevhas held 
that the plea cannot stand. Brojo Nath Bose, defendant No. 1 
claimed to have been digging out the coal from the sub-soil, from 
1888, but the Subordinate Judge held that there was no regular or 
systematic working of the coal till after the Company took 
possession under the lease granted to defendant No. 2 on the 2nd 
January 1892, and the suit was instituted on the 18th December 
1903, i.e. within 12 years of that date. 

Further he held that if the defendants in digging out the 
coal were trespassers or wrong-doers, such possession would give 
them no title by prescription, and in support of this view, he 
relied on the cases of Mohini Mohan Roy v. Promóda Nath 
Roy (5) and Secretary of State for didia v. Krisnamont Gupta (6). 

The 3rd and 4th issues involve the important questions in 
dispute in the case viz, has the -plaintiff any right to the 
minerals in dispute, and is the defendant No. 1 an’ ijaradar under 
the plaintiff? Neither party was able to produce much documen- 
tary* evidence in support of their respective cases. This seems 
to Rave been due to the fact, as the Subordinate Judge points out, 
that the part of the country in which the mouzahs are situated 
was previously i in a frequent state of disturbance and that the 
public Offices and records were burnt both before and at the time 
of the Mutiny. The plaintiff however relied on a Jotband? of 
Pergunah Jheria for the fear 1208 = 1801, and ona Register of 


(1) (1874) 13 B. T. R. 118. (4) (1898) I. L, R. 21 Bom 229. 
(2) (1874) 28 W. R. 52. -(5) (1898) I. L. B. 24 Calo. 956, 
(8) (1878)'6 C. L. R. 154, (6) (1902) I. L, R, 29 Calo, 518. 
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‘Orvin, appointments of Ghatwals and Chowkidars from 1st February 
1907, 1832 to 29th July 1839. This document, it is to be observet, is 
not quite correctly described by the Subordinate Judge in his 
judgment. -In the former document mouzah Tasra “s entered 

Raja Si Sri Durga as yielding a yearly profit of 45 Rupees. In the latter, there i is no 
Bor mention of any Digwari jaigir of Tasra and Raharaband. The 
niii. plaintiff also produced receipts from 1250 to 1282 (1844 to 1876) 

in which Palwan Sinha, whorp the defenqant allege to have been 
a Digwar, was described as j ijaradar pr etmamdar. He also 
relied on a safabandt of 1857. The defendants on the other hand , 
relied on two isamnavisi papers of the years 1845 and 1861 ; 
inthe first of which Bahal Sinha is described as Digwar of 
mouzhas Tasra and Raharaband, and in the other Palwan Sinha 


is similarly described, also on an application made in 1285 (1879) 


Brojo Nath Bose 


by Digwar Palwan Sinha of Tasra for the appointment of his 
son Matabbar as Digwan and on the order passed thereon dated 
8th May 1879 ; and'on certain orders, one passed in 1884 appoin- 
ting Digamber Sinha as Digwar in place of Matabbar, another on 
14th March 1885 dismissing Digambar Sinha, another of Girish 
Chandra Ghose to act in place of defendant No.1 Broja Nath 
who was appointed Digwar:—also on the Register of ghatwali 
lands in Manbhum in 1880 to 1883 and the survey maps of 
ghatwali lands of Tasra and Raharaband prepared in 1881. 
'They also produced copies of a judgment in a case instituted 
by Government in 1885 to set aside sales of some of the lands 
‘in the two mouzahs as being Digwari lands, of two Road-cess 
returns filed in 1872 and 1898 on behalf of the landlord describ- '. 
ing Palwan as the Digwar of the " Digwari lands Tasra and Raha- 
raband at an annual rental of Rs 64," on statements made by 
Digambar in 1862 at the time ofa survey of the mouzahs and on 
receipts from 1890 to 1896 in which Broja Nath is described as, 
7 Digwar. : 

The Subordinate Judge after a careful consideration of this . 
evidence came to the conclusion that it was impossible to aceede | 
to the contention of the plaintiff that the Digwafs were ordimmry 
ijaradars liable to be ejected at the pleasure of the zemindar, 
and held on the contrary that the mouzahs in dispute are 
Digwari mouzahs. 

In order however to determine the other more important 
issue whether the plaintiff, or the deféndant No. 1 as Digwar, 
is entitled to the mineral rights in the two mouzdhs, the Subordi- - 
nate Judge first devotes his attention to determining when the 


Vou. VJ HIGH COURT. 


mouzahs were constituted Digwari mouzahs. He points out 
that Pergunah Jheria in which the two mouzahs are situated 
originally formed a part of the District of Birbhum- by Regula- 
tion XVIII of 1805, it was transferred to the district of the 
jungle mehals which was then constituted and in 1814, Prithi 
Singh, the zemindar was invested with the management of the 
Police in his estate of Jheria. By Regulation XIII of 1833 
the district of the jakel mehal with certain exceptions was 
formed into a new district of Manbhum. The head quarters 
`of the jungle mehals was at Bankura and he concludes that the 
fact that no mention is made of the Digwari jaigir of Tasra 
and Raharaband in the Register of appointments of Ghatwals 
and Chowkidars from rst February 1832 to 29th July 1839 
obtained from Bankura goes to support the -conclusion that the 
Digwari tenure was not created before 1839. 

Referring to clauses 4 and 13 of section 7of Regulation XVIII 
of 1805, he comes to the conclusion that the Digwars of Jheria 
were as much servants of the landlord as of the Government, 
and he accepts the evidence of Matabbar Sinha, and of J oy Lal 
Sinha son of the dismissed Digwar Digambar Sinha, to support 


the view that the Digwars were servants of the landlord, though ` 


liable to dismissal by the Magistrate. ‘By Regulation XIII of 
1853, the zemindar of Jheria was divested of his powers over 
the Police, and the Subordinate Judge considers that the fact 
that the earliest evidence of the existence of the Digwari jaigir 
of Tasra and Raharaband is the Isamnavisi of 1845 supports 
the view that the jaigir came into existence after the Permanent 
Settlement. \ 

He next considers the question whether the Digwars can be 
regarded as independent taluqdars, and finding that they do not 
falPinto any of the classes described in section 5 ‘of Regula- 
tion VIII of 1793, he holds that they cannot claim to be actual 
proprietors of the soil, or to hold a higher position than mere 
legse-holders ae described in section 7 of the Regulation. He 
also held, that as the defendant had failed to produce strict 
evidence of his title, and as his predecessors had failed to estab- 
lish their right to separation within one year from the passing of 
Regulation. I of 1801, it was impossible to hold that they were 
independent taluqdars. « 

He next deals with the contentiens of the defendants, vtz., 
(1) that the tenure existed prior to the Permanent Settlement, 
and therefore the tenure-holders were not affected by it, (2) that 
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the tenures were hereditary and permanent, that they were 
appropriated by Government and set apart for Police purposes 
and as they were not included in the Permanent Settlement, the 
property. in the soil was with the tenure-holders, and (3), that 
the tenure in dispute was analogous to the Ghatwali tenures in 
Birbhum and that the same incidents attached to it. 

As to the rst contention, he finds that as there is'no evidence 
of the existence of the tenute earlier than 1845, the most that 


'can be presumed is that it was in existence at the time of the 


Permanent Settlement. " A : 

« As to the second, he holds on the authority of the cases of 
Forbes v. Meer Mahomed Tuquee (1) and Fagadindra Nath Roy 
v. Secretary of State (2), that the onus is on the landlord to prove 
that the land in dispute was included in the assessment of the 
Permanent Settlement, and he relies on the lotbandi of 1801 
produced by the plaintiff as sufficient proof, in thes absence of 
evidence to the contrary, that Tasra and Raharaband were 
included in the lands assessed at the time of the Permanent Settle- 
ment. The entry in that document, he holds to be sufficient 
to prove that a quit rent was paid by the zemindar, and on the 
authority of the case of Gadadhur Banerjee v. The Government (3), 
he holds this is sufficient to establish the fact that the mouzahs 
were included in the lands assessed at the Permanent Settlement. 

He next holds that as a service tenure, the lands in dispute 
either fall within the provisions of section 41 of Regulation VIII 
of 1793 and as such are the property of the landlord or within 
the provision of section 8 of Regulation 1 of 1793. Conceding for 
the sake of argument that they fall into the latter class, he finds 


that all that Government could reserve would be the produce of ` 


the lands and not the lands themselves, and relying on a report of 
Mr. Millet, dated 26th March 1842,and a Despatch of the Secretary 
of State, dated the 25th March 1880, he concludes that notwith- 
standing the reservation in respect of Police services the proprie- 
tary interest in the soil in the villages included inthe Permangnt 
Settlement was vested in the zemindar. Also on the ground that 
prior to the Permanent Settlement, the Zemindars had only rights 
to collect the rents and no right to the soil itself, the holders of 
small tenures of one or two villages for the discharge of Police 
duties could not have had higher righty He therefore concludes 


(1) (1870) 13 M. I. A. 438. (2) (1902) I, I, R. 80 Cale. 291. 
(3) (1866) 6 W. B. 826. : : ` 
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that the Digwars cannot be held to be proprietors of the soil so 
as to be entitled to the mineral rights in it. 

He ext proceeded to deal with the cases relied on by the 
defendants. They were Lelanund Sing Bahadoor v. Government of 
_ Bengal (1), Foykishen Mookerjee v. Collector of Hast Burdwan (2), 
Kooldeep ‘Narain Singh v. Mahadeo Singh (3), confirmed on 
. appeal by the,Privy Council in Kooldeep Narain v. Govern- 
ment (4), and approved by the Priy Council in Forbes v. Meer 
Mahomed Tuguee(5), Miuranjun Singh v. Raja Lelanund Singh (6), 
confirmed on appeal in Lelanund Singh v. Munorunjun Singh (7), 
Raja Nilmoney Singh v. The Government and Beer Singh (8), 
Nilmoney Singh v. Bakranath Singh (9), and confirmed on 
appeal Anundo Rai v. Kali Prosad Singh (10), confirmed on 
appeal in Kak Persad Singh v. Anand Roy (11). In these cases 
the questions raised related to the right of the Government or 
of the landlord to resume Ghatwali tenures on discontinuance 
of services or the like or the liability of the tenure to sale for the 
debts of a ghatwal, and the Subordinate Judge held that they did 


- not apply to the present case, or affect the conclusion at which, 


he had arrived, on a consideration of the Regulations, that the 
proprietary right to the soil was vested in the landlord. 

Dealing with the last contention, he holds that it cannot be 
concluded that, even if the Ghatwali tenures in Manbhum were 
` analogous to those in Birbhum, all the incidents which attached 
under the Regulations to the latter could be held to attach to the 
former. He further holds that the enactments relating to the 
Birbhum Ghatwals were of the nature of private Statutes and 
could not be extended to stranger and he distinguished those 
tenures from the present by the fact that the rent was payable 
in respect of the former direct to Government. 

e He, therefore, comes to the conclusion that the three conten- 
tions failed. 

. Returning then tothe questions whether the right in the 
minerals belonged to the zemindar or the ghatwal, he comes to 
the-conclusion that a Ghatwali tenure is one of the class in which 
an office.is granted, the berformance of the duties attaching to 
which %s to be remunerated by the use of certain lands, and rely- 


(1) (1855) 6 M.I A. 101. € (5) (1870) 13 M. I. A, 488. 
(2) (1864) 10 M. I. A. 16. (6) (1885) 8 W R. 84. 
(3) (1800) 6 W. R. 199. (7) (1873) 18 B. L. R. 124. 
(4) (1871; T4 M. I. A. 247. e (8) (1872) 18 W. B. 821. e 
z . L. R 9 Cale. 187. 


5 Calc, 389, on appeal) 11882) I 
(10) (1894) I, L, B, 10 Cale, 677. (11) (1887) I, L. R. 16 Calc. 471. 
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ing on the case of Radha Posti Singh v. Budhu Dashad (1), he 
holds that the position of a Digwar was that of a servant. 

Further referring to the case of Ramchandra v. Venkatrao (2), 
he finds that the grant of a tenure such as that at present in dis- 
pute very rarely amounted toa grant of the soil, and that the 
burden of proving that there was a grant of the soil lay heavily on 
the party alleging it. He held the present defendant has failed 
to prove any such grant: gad he poing out that the policy of 
the Mahomedan Government was averse ¢to grant in perpetuity 
of the soil. He further finds that the settlement of the tenure 
did not amount to a grant of an estate burdened with the per- 
formance of public duties. ‘ 

Referring to the state of the law in England he points out 
that a tenant for life is not entitled to work mines [Ecclesiastical 
Commusstoner v. Wodehouse (3)]. He also points out that the case 
of Gordon Stuart and Co. v. Tikattnee Seobas Kowarte (4) 
in which the right of a maintenance-holder to work mines 
was in question, did not support the view that the right to the 


minerals passed with the maintenance grant to the grantee, 


while the case of Ztturam Mukherjee v. E. A. Cohen (5) sup- 
ported the opposite view. 

. He, therefore, comes to the conclusion that the right to the 
coal.and other minerals is in the zemindar. 

On the remaining issues he held that the plaintiff was 

entitled to a permanent injunction and to recover Rs. 1851-11 
on account of the coal taken. 
, The findings of the Subordinate Judge and his reasons for 
the same have been set out at greater length than would otherwise 
have been desirable, because the appellants traverse his findings 
on all the points except that on the fourth issue which was that 
the mouzahs are Digwari mouzahs. | Also in support of the appeal 
and in opposing it, we have been referred to all the authorities 
dealt with by the Subordinate Judge as well as to others. 

The question raised in the suit is one of first impression, 
and as it is of importance and by no means easy of solution, 
it has been necessary to set out the* case of each party in 
some detail, ° 

Before considering the rights which attach to the Digwari 
tenure, it will be as well first to consider its character and the 

. x 
(1) (18939 I. L. R. 22 Cale. 988. 43) (1895) Ch 532 at 561, 502. 


(2) (1882) I. L. R. 6 Bom. 598 at 606. (4) (1864) ho R. Gap. No. 870. 
- (5) (1901) 1 O. L. J. 517. 
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Circumstances: under. which it was created and has passed from 
one holder to another. From the copy of the Register of 
Ghatwali lands as ascertained during.the survey in 1880 to 1883; 
Ext. No. 1 filed by the defendants, it appears that mouzah Rahata- 
band covers 6025 bighas and mouzah Tasra 897 making a total of 
6922 bighas. The rent payable yearly to the landlord is 64 
rupees. It is not clear however how much of this land is now 
under cultivation ; Ma NE though the learned pleader for the 
respondent has ridiculedathe idea that the possession of such a 
tenure entitles the holders to be regarded as a warden of the 
Marches, it certainly seems to place him in a higher position 
than a Ghatwal or Chowkidar holding a few bighas of land or 
receiving a small salary for his support. Inthe report made on 
the 18th June 1799 (Ex. E.), a distinction is drawn between 
Digwars, and Jaigirdars on the one hand and Ghatwals and 
village Chowkidars on the other. The two former, it is stated 
get jaigirs of villages and have no fixed salary in cash. Ghatwals 
receive a salary in cash and village Chowkidars get lands in somè 
places and in others cash. The entries in the General Register 
of the Revenue-paying land in estate borne on the Revenue roll 
of the District of Manbhum prepared under Act VII of 1876 
(Ex. 14 filed by the plaintiff) differ materially from the entries 
in the Register previously referred to and no explanation of the 
difference has been given. 

This tenure was admittedly held by Digamber Singh up to 
1887 when he was dismissed by the Deputy Commissioner of 
Manubhum for misconduct, and defendant No. 1 was appointed 
Digwar in his stead and was placed in possession of the tenure. 
Digamber Singh was appointed, Digwar in 1884 (29th: February) 
in place of Matabbar Singh who resigned (Ex. Y). He appears 
to have been the brother of Matabbar. His predecessor was 
appointed Digwar on the 8th Falgoon 1285 (the 25th April 1879) 
on an application made by his father Pablan Singh who retired 
onáccount'of old age (Ex. X). In that application, Pahlan Singh 
deStribed the post as "the hereditary post of Ghatwal.” In the 
Isumnavisi of 1861, filed. by the defendants (Ex. V), Pahlan is 
entered.as Digwar and in the Isumnavisi of 1845 (Ex. 5), Bahal 
Singh is entered as Digwar ; the latter was a nephew of Akbar 
(see evidence of D. W. 3) who was the previous Digwar. In 
the evidence of Digambét Singh (Ex. 7) given on the roth 
February 1862, it is stated that the two villages were settled with 
Akbar some 50 years before that date, and there seems to be no 
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reason to distrust the truth of that statement which was made 
long before the present dispute arose. This carries the tenure 
back to 1814 when Prithi Singh, the zemindar of Jheria was 
granted a Sanad (See. Ex. 5.) dated 23rd August 1814 and (Ex. 6) 
investing him with the charge of the Police in his estate, that is 
to say, up to nearly roo years before the date of the present. 
suit. 

The tenure is therefore? an ancient one. It has remained 
in the possession of members of the same«amily up to 1887 when 
Digamber Singh was dismissed for misconduct, having devolved 
successively: on. members of that family on the death or resigna- 
tion of any incumbent of the office. Both office and tenure 
have therefore been hereditary, though there appears to have been 
a condition, that in the event of dismissal by Government of a 
member of that family for misconduct and in the event of there 
not being a member ofthe family suitable for appointment, the 
office and tenure would pass to the person appointed as Digwar 
by the Government. On the dismissal of Digamber and on the 
appointment of defendant No. 1 as Digwar, the tenure passed to 
defendant No. 1. All orders for the appointment and dismissal 
of the Digwars have been made by Government, the zemindar 
never having had any voice in the matter (see Exs. V., X., Y., Z. 
III. 22. 20. T. 1—W. and the evidence of Girish Chandra Ghose 
D. W. 8); allthat the zemindar bas received in respect of the 
tenure forthislong series of years has been the rent of Rs. 64, 
which from the receipts filed, appears to have remained fixed and 
unchanged all along. The services rendered by the Digwar 
have been police or public services and the Digwar for the time 
being has been held responsible for the due discharge of those 
services to Government and not to the zemindar. Reg. XIII 
of 1833 deprived the zemindar of Jheria of his Police fgnc- 
tions and since then the Digwars have been directly under 
Government. 

The learned pleader for the plaintiff respondent” hayset up 
in this Court a case with regard to the creation of the tenure 
which does not appear to have beeneadvanced in the lower 
Court. The case is that when Raja Prithi Singh was invested 
‘with the control of the Police in 1814, he appointed his ijardars 
todothe work for him under his orders and that the ijardar 
of Tasra and Kahoraband was in tht position. The duty of 
the ijardar is said to have been to collect the rents of the 
mouzahs and to pay them to the "zemindar,, and as remuneration 
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for his services, partly as rent Collector and partly as Digwar 
or Police officer, he was allowed to hold and receive the profits 
of the man lands in the mouzahs. This view, it is contended, 
is supported by the Jotbands (Ex. 11) for 1208 B.S., by the copy 
of the Register of Revenue-paying estates in Manbhum (Ex. I4) 
by the receipts in which the person holding the tenure is 
described indiscriminately as Digwar, talukdar, ijaradar or etmam- 
dar, by the safabandi 9f the estate, dated rsth September 1857, 
(Exhibit 15) when tha estate was under the Court of Wards, 
by paragraph 25 of the report of Rai Charan Ghose, Deputy 
Collector, dated 17th September 1875 with covering letter of the 
Deputy Commissioner of Manbhum of 3rd May 1875 (Ex. F), 
by the evidence of Gonesh Kuiri Chakladar (P. W. 6) and of 
Jailal Sinha (P. W. 9), by the deposition of Digamber Sinha 
(Ex. 7) and by the report of the Police (Ex. T1) and the receipt 
given by defendant No. 1 when he was placed in possession of 
the lands of the tenure on appointment as Digwar (Ex. W). 
These documents do not however appear to us to support the 
view contended for. Itis not alleged on behalf of the appellant 
that the Digwar did not hold a certain position of the two 
mouzahs in his khas possession, but it is alleged that he received 
the profits of that land as well also as all the other profits and 
rents of the two mouzahs, subject only to a yearly payment of 
Rs. 64as rent tothe landlord. This view is supported by the 
petition of defendant No. 1, dated 22nd November 1891, Ex. I 
asking the permission of the Deputy Commissioner to grant 
the lease to defendant No. 2. The payment of the uniform 
amount of Rs. 64 a year to the landlord fora long series of 
years is also hardly consistent with the view that the person in 
possession of the tenures was a rent-Collector for the landlord. 
The evidence of the Chakladar, a servant of the zemindar and of 
Joy Lal Sinha the son of the dismissed Digwar Digamber is not 
entitled to complete reliance. The safaband in fact proves 
nofhimg 4s it contains no entry relating to the mouzahs and the 
eñtries in the Register Ex. 14, not being supported by any 
evidence, do not afford any assistance. The Jo/bandz will be 


dealt with later on, but as it appears to have been prepared for a. 


special purpose, it cannot be accepted as of much value in 
determining the question. 

On the other hand) the circumstances that the Digwar has 
all along been responsible to Government for the due discharge 
of his .duties, that the sppointraente to and dismissals from the 
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office have been all along made by Government, and that the 
tenure has passed to the persons whom Government has appoint- 
ed, are entirely inconsistent with the suggestion that the holder 
of the tenure was a servant under the landlord, responsible to him 
for the due collections of the rents of the estate. Government 
would not have been able to dismiss a servant of the zemindar 
without the consent of the zemindar. 

We hold, therefore, that Me view puț forward by the Morini 
pleader for the plaintiff respondent cangot be accepted and that 
the holder of the two mouzahs Tasra and Raharaband did not 
hold them as a simple ijaradar under the landlord responsible to 
him for the rents of the tenure, and receiving as his remunera- 
tion only the mån lands. The tenure has all along been a 
Digwari tenure ancient and hereditary, held subject to the 
payment of a fixed rent to the landlord, and on condition of the 
perforimance of certain police or public services, for the due 
discharge of which the holder has been responsible to the Govern- 
‘ment which alone has exercised the power of appointment to or 
dismissal from the office. 

This being in our opinion the character of the tenure, we 
have now to consider the different points which were urged 
before the Subordinate Judge and have been urged before us. 

The first of these is whether Government is a necessary 
party and whether the suit should have been dismissed for 
non-joinder of Government as a party defendant. The learned 
counsel for the appellant, in contending that Government is a 
necessary party, has dwelt on the fact that whether or not 
Government itself has an interest in the minerals, it has, as 
trustee for the public, a substanțial interest in the tenure, and as 
such, is bound to oppose any attempt to reduce the profits of the 
tenure in value and so to render it less usefuldor the purpose for 
which it was created, that is to say, for the remuneration of 
holders for the discharge of their public services. The two mouzahs 
having been set aside as an appendage to the public officé of 
Digwar, it is contended that a tenure was thereby created and the 
person with whom the settlement was mede acquired by it rights 
to the whole produce or profits of the land, whether derived from 
the surface or subsoil. All that the landlord reserved was the 
right to the quit rent of Rs. 64. The Digwars in succession 
have all along been responsible to @overnment for the due 
discharge of their public duties, and there isa corresponding: 
duty on the part of Government fo them to ) protect their rights 
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in the tenure from infringement. The Government has a further - 


"duty in the interests of the public to protect the rights of the 
Digwar from encroachment by the zemindar. 

~ It appears that in an objection raised in certain proceedings 
before the Survey Officer in 1883 (see copy of judgment dated 
the 16th March 1883 Ex. 27) the zemindar, the grandfather of 
the present plaintiff, did not dispute that the two mouzahs, Tasra 
and Raharaband had been set apart as Digwari or public service 
lands. In the suit im 1885 (see copy of plaint Ex. S. 1), 
Government asserted a right to the mouzahs as Government 
Police Digwari land, and sued to have set aside a sale of a portion 
of the lands in the two mouzahs inthe execution of a decree for 
debt against the Digwars and obtained a decree (see Ex. R. 1). 
In 1881, the two mouzahs were measured and demarcated as 
Ghatwali land, and they were included in the Register of Ghatwali 
lands of 1880 to 1883. It has already been shown that the 
Government has all along exercised the right of appointing and 
dismissing the Digwars, and it has, therefore, an interest in main- 
taining intact the mouzahs set apart for their remuneration. 
The lease of the mineral rights to the defendants 2-and 3 was 
granted by defendant No. 1 only after he had taken the permis- 
sion of the Deputy Commissioner of Manbhum and had explained 
that the profits from the two mouzahs were insufficient for the 
due discharge of his duties. The permission to grant the lease 
was given subject to the condition that he inserted in the deed 
a clause to the effect that the settlement was made without 
prejudice to the rights of Government and a clause to that effect 
was inserted in the deed. 

The Government, therefore,* has all along asserted a right in 
the two mouzahs on the ground that they are public service 
lands ; and in granting permission to the defendant No. 1 to give 
the lease to the other defendants, the Deputy Commissioner, on 
behalf of Government, has maintained the same position. The 
plainti* m the present suit claims exclusive right. to the 
minerals. 

We think that the rule stated in Daniel's Chancery Practice, 
Vol. I, page 264 and the case of Kashi v. Sadashiv (1), on which 
the Subordinate Judge has relied cannot be taken to apply to the 
facts of the present case Nor, do we think, is the case of Van 
Gelder Apsimon and Co. v. Sowerby Bridge United District Flour 
Soctety (2), on which the leqrned pleader for the plaintiff, has 


(1) (1895) I. L, B. 21 Bom, 929, (2) (1890) 44 Oh. D. 374. 
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relied before us on all fours with the present case. Herea right 
to the tenure as one set apart for public purposes has all along 
been advanced and acted on by Government for a long series of 
years without apparently any objection having beén raised by the 
plaintiff, and though the right to the profits from the sub-soil has 
not been directly claimed either by Government on its own 
behalf or on behalf of the holder of tenure, still now that the 
plaintiff advances an exclusiye right to the sub-soil profits, it is a 
matter in which the Government has? a substantial intérest as 
affecting the profits derivable from the tenure. The Digwar's 
personal interest in the tenure terminates with his life, while the 
exclusive rights which the plaintiffs claim are such as affect the 
profits of the tenure permanently, and in the permanent interests 
of the tenure, the Government is concerned for the reasons 
already stated. The three cases on which reliance was placed 
before the Subordingte Judge, and which have also been relied on 
before us, on behalf of the defendants respondents, are not quite 
on all fours with the present. But the facts of this case are in 
our opinion, even stronger to support the view that the Govern- 
ment is a necessary party in the suit. Indirectly, the plaintiff in 
this suit seeks to defeat rights which the Government has all 
along assumed itself to possess on behalf of the public and which 
in other proceedings in other Courts, it has claimed with success. 
In sanctioning the grant of the lease by defendant No. 1 to 
defendant No. 2, the Government has asserted these rights. 
Under all these circumstances, we feel bound to differ from the 
view of the Subordinate Judge and to hold that Government was 
a necessary party in the suit. 

The next question, whether*the suit was barred by limitation 
which was not pressed before the Subordinate Judge, has however 
been argued before us and it is necessary for us to determing it. 
For the appellants, it has been argued that the evidence proves 
that the defendant No. 1 began to dig out coal in 1888, that the 
Road Cess notices from 1889 to 1902 (Exs. VI-§ to VI- show 
that cesses were realised during those years from bim on the Coal 
dug out at values varying from Rs. 65 to Rs. 2,400, that in 1891 
the negotiations were first entered into with the Coal Company 
for the grant of the lease, that application for permission was then 
openly made to the Deputy Commissioner and was granted on the 
8th December 1891, that the lease was executed qn the 2nd Janu- 
ary 1892 and finally transferred torthe Coal Company on the 17th 
December 1897. All these facts show that,there was an* open 
assertion of the right of the Digwar to the sub-soil coal, adverse to 
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the zemindar since 1888. The fact that the present suit was 
not instituted till the 18th December 1903, ze. till 15 days 
before the expiry of 12 years from the date of the lease, 
though the zemindar must have been aware that the Digwar 
was asserting rights to the sub-soil coal so far back as 1888, indi- 
cates, it is urged, that the zemindar acknowledged that the 
sub-soil. rights to the coal belonged to the Digwar. It has been 
contended that this js not a c&se of constructive possession 
by a wrong-doer but oge of actual bossession openly asserted, and 
it is argued that this is one of the special cases contemplated by 
Hall V. C. in the remarks made in his judgment in Ashton v. 
Stock (1). 

For the respondents, however, itis contended that all that 
the Digwar did from 1888 to 1892 was to take the surface coal 
or coal washed out by the action .of the Damudar River (see 
the evidence of P. W. 4, P. W. 6 and P. W. 7),and tbat this 
did not amount toan assertion of a right to the sub-soil coal. 
The account filed by the defendant's witness, Girish Chandra 
Ghosh, is characterised as worthless. It is further argued that 
even if the Digwar dug out the sub-soil coal during those years, 
he was .acting asa wrong-doer, and on the authority of the cases 
of Mohini Mohan Roy v. Promoda Nath Roy and others (2), 
it is argued that constructive possession applies only in favour 


of a rightful owner and need not (as a rule) be extended in. 


favour of a wrong-doer, whose possession must be confined to 
land of which he is actually in possession, and on the authority 
of the case of Wali Ahmed Chowdhury v. Tota Meah Chow- 
dhury, (3) that occupation by a wrong-doer of a portion of land only 
cannot be held to constitute constructive possession of the whole 
so as to enable him to obtain a title by prescription. All then that 
the defendants could have acquired a right to by prescription was 
the coal actually taken out by them and not to all the sub-soil 
coal. And as bearing on this point, reference has been made to 
the eet of Earl of Dartmouth and another v. Spittle (4) and 
Ashton v. Stock (1) Lora Courtown v. Ward and others (5). 

We haye seen the accounts which were produced by Girish 
Chandja Ghose, and we think they are of no value as evidence. 
We agree with the Subordinate Judge, that the sub-soil coal was 
not regularly or Sfateuepesty worked tillthe lease was granted 


(D (1877) 6 6 Ch. D. 719 at 736. e (1903) I, L. R. 31 Cale, 897. 
- (2) (1898) I. L. B. 24 Calo. 256, . (4) (1871) 19 W. R. En$, 444, 
g é e (8) (1803) 1 Sch. & 
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to the Company in 1892, and we are unable to attach any value 
to the Road Cess notices which were apparently issued on infor- 
mation furnished by defendant No. 1 himself. There is.more- 
over no direct evidence to prove that the right to the sub-soil 
coal was asserted by Brojo Nath Bose, the Digwar, to the knowledge 
of the plaintiff before 1892, though there may have been no 
concealment that he was working the coal, and we hold, 
following the view adopted in the cases reljed on by the plaintiff 
respondent, that the suit was rfot barred by limitation. 

We have now to consider the important question in. the 
case vrz. whether the right to the sub-soil coal or minerals belongs 
to the plaintiff as zemindar or to the defendant No. 1 as Digwar. 
We have already noticed the circumstances under which the 
tenure appears to have been created, the conditions under which 
it has been held, and the manner in which it has devolved on 
each Digwar in succession. It is not necessary for us to .repeat 
in detail the description of the course of special legislation 
in Bengal, so far as it imposed on the zemindar the management 
of the Police in their estates and affected the position of the 
persons appointed to discharge those duties. This has.been 
set out in the judgment of the Subordinate Judge. Pergunnah 
Jheria in which mouzahs Tasra and Raharabund are situated 
was admittedly original included in the District of Birbhum. 
In 1805, it was included with other pergunnahs in the District 
of the jungle mehals, the head quarters of which was at Bankura. 
In 1833, it, with other pergunnahs, was formed into the District 
of Manbhum. It is clear from the documentary evidence 


(see Report of Mr. Money, Deputy Commissioner of Manbhum, 
dated 14th November 1864, Ex. L. 1, the report of Col. Morton, 


Deputy Commissioner of Manbhum, dated 3rd May 1875 (Ex. F.) 
and Hunter's Statistical Reports, Vol. 17, p. 281), that in the first 
half of the last century, the whole of the country covered by 
the jungle mehals and the neighbouring districts was in a very 
disturbed state, and that public offices and + records "WÉse "on 
several occasions destroyed by fire, that during the Mutify 
the main portion of the records of the Manbhum. District met 
with a similar fate, and that in consequence, requests hag to-be 


-made to the Collectors of the neighbouring districts to send 


copies of quinquinnial and decennial papers to afford the required 
information regarding the different estafes in the different per- 
gunnabhs in the District (see" Rubkari dated 1oth September 1857) 
(Exhibit 2). Jheria was one of those pergunnahs. The reply. 
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received (see Ex. 1, dated 13th October 1857 and Ex. 1 3) 
was to the effect that the papers relating to the pergunnahs were 
not in existence, and that only the old Jotbundtes of certain per- 
gunuahs and a copy of a book showing the lands and jamas of 
Chabla and Punchkote for the year 1202 were to be found. 
It is not, therefore, surprising that the documentary evidence 
which each party is able to produce to prove the origin of the 
tenure is small and not*of a very substantial character. 

The ancient documfent on which the plaintiff mostly relies 
is the copy of the /ofbundi of 1208 B. C. (Exhibit II). It bears 
the heading “ List of Lotbundi of Collector's"Revenue for 1208 
B.S.in respect of pergannah Jherriah, District Birbhum," and 
it appears to be one of the papers which were sent to Manbhum 
on 13th October 1857. This document has been attacked by 
the learned counsel for the appellant as being a copy of a copy 
and inadmissible in evidence, and also on,the ground, that its 
génuineness is open to suspicion. The first ground of attack is 


based. on` the endorsement on the face of the document which - 


runs * Copy. Sd. R. C. R. Extra Assistant Commissioner." There 
is, however, nothing to prove the meaning of this endorsement 
and the objection does not appear to have been pressed in the 
lower court. We see no reason to treat the document as in- 
admissible on the ground set forward. Its genuineness is attacked 
because there was some delay in its production by the plaintiff, 
because the officer who produced it had only been one year in 
office and because the report of the Naib Mahafiz dated the 7th 
March 1859 (Ex. D) would not have been made if the Jo£hundr 
had been received in 1857. It is also suggested that it is mani- 
festly incorrect, as it mentions*Tasra with profits of Rs. 45, but 
makes no mention of Raharaband, and it is argued that the 
explanation advanced by the Subordinate Judge that Raharaband 
is an offshoot of Tasra cannot be accepted, because Raharaband 
is the larger of the two mouzahs. We do not think these objec- 
Mer eat The delay in the production of the document 
was not serious, and the accident, that the officer who produced 
it had been one year only in office, is not material. The report of 
the Naib Mahafiz related to ghatwali and jaigir lands which find 
no place in the Jofbund:, and the list of papers dated the 13th 
October 1857 (Exhibit B) goes to support the view that the 
document is genuine. [he omissiog to give in the Jothund: the 
profits ‘of Raharaband would not be of importance unless it were 
provéd that at that time any profits were derivable from that 
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mouzah. The survey map prepared in 1881 show that een 
then a large portion of the mouzah was covered with jungle: 
The document is, therefore, in our opinion admissible in 
evidence and genuine. Its value as proving that in the year 1208 
there was no Digwari tenure of Tasra and Raharaband hasto be 
considered. The document appears to have been prepared under 
clause 2,section 29 of Regulation VII of 1799, in view of a pos- 
sible sale of the whole or a part of the pergannah for arrears of 
Government revenue, and its object was to show to intending 
purchasers the value of the produce of the different mouzahs in 
the pergannah in 'the past year and also to enable the Collector 
after such a sale to reassess the Government revenue on the two - 
portions in accordance with the provision of Arts. X and XI of 
Regulation I of 1773, and Regulation I of 1801. The statement 
would ordinarily not specify Digwari tenures but would only mention 
the rent payable on them tothe landlord. The omission of any 
mention of the Digwari tenure of Tasra and Raharaband can hardly 
be accepted as proof that no such tenure was then in existence. 
The next document of ancient date relied on by the plain- 
tiff is (Exhibit 4), the Register of appointments of ghatwals and. 
chowkidars from the rst February 1832 to the 29th July 1839. 
This document contains no mention of the Digwari tenure of 
Tasra and Raharaband, and to this fact the Subordinate Judge 
has attached considerable importance as indicating that the 
tenure was not thenin existence. This document, however, is 
not, as the Subordinate Judge has described it, a Register of 
Ghatwali lands but of appointments of ghatwals and chowkidars. 
It is to be observed that in the report (Exhibit E) dated 18th 
June 1799 made by Ranji Tehsildar, a distinction is drawn 
between Digwars and Jaigirdars who were remunerated by jaigirs 
of villages and the ghatwals and chowkidars who were renu- 
nerated by fixed salaries in cash or plots of lands in their villages. 
In the Register, there are only two instances of persons who held 
one village each, all the rest being remunerated by salaftes or 
by a certain number of bighas of land in their respective villages. 
If the holder of Tasra and Raharaband wasa Digwar, he would 
not be likely to be entered in the Register, and, even otherwise 
if there had been no appointment to the office between January 
1832 and July 1839, there would be no entry in the Register. 
We are unable to agree ,with the Subordinate Judge that this 
Register sypports the view that the Digwari tenure was not in- 
existence in those years. yi^ l T 
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From the provisions of clauses 4 and 13 of section 7 of 
Regulation XVIII of 1805, the Subordinate Judge comes to the 
conclusion -that the Digwars were servants of the landlords as 
much as of Government, and he considered that this view is 
confirmed by the evidence of Motabbar Singh and Joy Lall 
Singh. These two witnesses are relations of Digambar Singh who 
was dismissed for misconduct and their evidence does not 
appear to.us to be entitled to reliance. The evidence, oral 
and documentary, on the other hahd goes conclusively to prove 
that the services rendered by the Digwars were police or 
public services, that for the due discharge of those services 
the Digwars were responsible to Government which alone had 
power to appoint or dismiss them. There is nothing to support 
the view, which the Subordinate Judge accepts, based on the 
Regulation alone, that the Digwar of Tasra and Raharaband 
was a servant of thelandlord. The view we take is supported 
by Hunter's Statistical Accounts Vol. 17, p. 257, where it is poin- 
ted out that the services paid by the Ghatwals of Manbhum 
were from the first military or police services and never acquired 
a menial or personal character.” The Digwars appear to have 
held a-position superior to the Ghatwal ; see Hunter, Vol. 17, p. 334. 
We are unable to ageee with the conclusion of the Subordinate 
Judge on this point. 

The oldest documents on which the defendants rely to 
prove their Digwari tenure are exhibits U and V., the copies of 
the Isumnavisi papers of 1845 and 1861, the former of which 
shows Bahali Sinha as Digwar of Tasra Raharaband, and latter 
shows Pahlan Singh as Digwar. 

The learned pleader for the plaintiff respondent contends 
that these documents are of no value and in support of this 
conjention, relies on the remarks made by Mr. Clay, Deputy 
Commissioner of Manbhum in "his Report of the ard June 1869 
(exhibit Kr), as to the worthlessness of such documents as evidence, 
and e case Of Fergusson v. the Government and Dwarka 
Nath Singh (1), in which similar documents were rejected as 
evidence. The value of sech documents as evidence in a particular 
ase must, however, depend on the special circumstances under 
which they are offered for belief. Supposing them to stand alone 
without any evidence to support them, it is probable, having 
regard to the circumstances under which they are Said to have 
been in the first instance prepared, that they would be of little 


á e (1) (1887) 8 W. R. 232. 
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value to prove the facts contained in them. But when, as in the 
present case, they are supported by other evidence they certainly 
are entitled to more credit. The documents, exhibits X., Y., Z., 
IIL, 22,20 and T,to which reference has already been made 
and which prove the retirement of Pahlan Singh and the 
appointments of Motabbad, Digambar and Brojo Nath Bose in 
succession as Digwars, certianly support the two Isumnavisi 
papers as proving that the 'Digwari tenure was in existence 
when the two documents were prepared. The defendants also 
rely on the depositions of Digamber Singh, dated the 8th and 
toth February 1862 (exhibits 7 and 8) which were given long 
before the present dispute arose. These carry the tenure back 
at least to 1814 when Prithi Singh was entrusted” with the 
maintenance of the police in his estate of Jherria There 
seems to be no good reason for discrediting these statements 
made so long ago and before the present dispute arose. The 
receipts given by the zemindar for the rent, produced by the’ 
defendants, are also relied on as proving that the existence of 
the Digwari tenure was then openly asserted and admitted. 
The Register of the Ghatwali lands in Manbhum prepared 
in 1880 to 1883 and the maps prepared in 1881 are relied on 
as proving the existence of the tenure and it is pointed out that 
its existence was also taken for granted in the proceedings before 
the survey officer in 1883, and was openly asserted by Govern- 
ment in 1885. 

Under all these circumstances, we hold that the evidence 
for the defendant is sufficient to establish the existence of the 
Digwari tenure certainly as far back as 1814, and we are unable 
to agree with the Subordinate» Judge that the evidence fails to 
prove that the tenure was in existence before 1845. We think 
that the evidence of the defendants makes out a probable and 
consistent story of the creation of the tenure and of its continu- 


. ance down to the date of suit. We accept it as true. 


There is, it is true, no distinct direct evidend®Teprove 
the existence of the tenure prior to 1814, and we have “to 
determine whether when the tenure wag created the zemindars 
intended to reserve anything except the quit rent of Rs. 64. 
The fact that the same rent has been accepted all along would 
seem to support the view that the right to the rent was. 
all that it was then intended to r&erve. The rights to the 
sub-soil goal do not appear to have been thought of then. 
Nor can those rights be held to have bgen covered by the 


Vou. V] . HIGH COURT. 


provisions of the Mahomedan Law taken from the Hedaya to 
which attention is drawn in Mr. Mellett's Report of the 26th 
March 1842, as they related only to mines of precious metals. 

In order to prove the respective titles of the zemindar and 
Digwar tothe mineral rights, we have been referred by the 
learned representatives of both parties to a long series of rulings 
in which in neighbouring districts and in the estate of Pachete 
in the District of Mambhum, the rights of Digwars have been 
considered and dealt. with. We ate aware of the danger of 
attempting to generalise from one class of persons to another 
possibly different class, and we propose to deal with those cases 
only so far as they may appear to throw some light on the 
relations of the zemindars and Digwars in the present case. The 
learned counsel for the appellant has indeed gone so far as to 
suggest that as pergunnah Jherria originally formed a part of 
the District of Birbhum, and as the right pf the Ghatwals in 
Birbhum have been recognized by Government by special 
legislation in Regulation XXIX of 1814and Act V of 1859, we 
should hold that the Digwar in the present case has the same 
rights as those conferred by Statute on the Ghatwals of Birbhum. 
All however that we think we should be justified in doing is to 
ascertain whether there is a sufficient analogy between the legal 
position of the Digwar of Tasra and Raharaband and that of the 
Ghatwals of Birbhum to justify the inference that the incidence 
attaching to tenures of the former should be regarded as similar 
to those attaching to the latter. At the same time, we are not 
prepared to agree with the Subordinate Judge that the enactment 
dealing with the Ghatwals of Birbhum are of the nature of 
` private statutes. $ 

Now we find that in the case of Ghatwali tenures in 
Khwruckpur in Bhagalpur district, it was held in the case of 
Raja Lilanund Singh v. The Government of Bengal (1) that 
such tenures did not fall within clause 4, section 8 of Regula- 
tion Ibi 1793 and fhat, as they were included in the Permanent 
Settlement, they could not be resumed by Government, and in 
the case of Munrunjan*Singh and others v. Raja Lilanund 
Singh and others (2), that in respect of the same class of Ghatwals 
it was found that they held a perpetual hereditary tenure at 
a fixed rent in money and service, and that except for misconduct 
on their part, ne could not be evicted by the zemindar. This 


(1) (1855) 6 M. I. A, IQ- (2) (1865) 3 W. Bk. 
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DIYs was confirmed on appeal by the Privy Council, Zrlanund v. 
1907. Manorunjun (1). The same view was taken in the case of 
Tekait Manoraj Singh aud others v. Raja Lilanund Singh (2). 
sad A similar view was taken by this Court in the case of Jogendra 
yc rra Nath Singh v. Kali ds Ray (3) with regard to a Ghatwali 
Brett, J. tenure in Bankura. In the case of duundo Rai v. Kali Prosad 
mE Singh (4) confirmed by the. Privy Council in Kali Pershad v. 
Anand Roy (5), it was held that a Khurmckpur ghatwali tenure 
is transferable if the zemindar assents apd accepts the transfer. 
In the case of Kooldeep Narain Singh v. Mahadeo Singh 
and others (6) with regard to a Ghatwali tenure created by a 
sanad, dated 1743, in a pergunnah adjoining Khuruckpur, a Full 
Bench of this Court held that the tenure was permanent and 
hereditary, that it was held at a fixed quit rent, and therefore 
that the landlord was not entitled to resume it on the ground 
that the Ghatwal hgd ceased to perform the services, if Govern- 
ment refused to renounce the claim to the services. This was 
confirmed by the Privy Council on appeal, Kooldeep Narain v. 
Government (7); a similar view was taken by the Privy Council 
in the case of Forbes v. Meer Mahomed Tugquee (8). This 
related to a tenure in Perganah Sultanpore in the District of 
Bhagalpore. 
Inthe case of Butrouath Singh v. Nilmoni Singh (9), confirmed 
by the Privy Council in /Vi/mon: Singh Deo v. Bakra Nath (10) 
it was held with regard to a Ghatwali tenure in pergannah Pachete, 
District Manbhum, that though the mouzahs which made up the 
Jaigir were included in the area of the zemindari at the time of 
the Permanent Settlement, yet as the share of the profits which 
_ were retained by the jaigirdar formed no part of the assets 
on which the Government revenue was fixed, that as the 
succession to the jaigir was subject to the sanction of Gowern- 
ment and as the jaigirdar was liable to render public services, 
the tenure being in Pachete which formerly was included in the 
District of Birbhum, the jaigir was analogous tp one described 
in Regulation XXIX of 1814, and further that the jaigir was not 
liable to attachment and sale in execution of a decree for debt 
against the predecessor of the jaigirdar. Pergannah «Pachete 
is close to Pergannah Jheria in Manbhum. : 


— 
‘Brojo Nath Bose 


(1) (1878) 18 B. L. R. 124, (b) (1887) I. L. R. 15 Cale, 471 
(2) (1805) 2 B. L. R. 125 note. (8) i866) 6 W. R. 199. "M 
(3) (1905) 9 C. W. N, 663, * (T) (1871) 14 M, L A. 247 
(4) (1884) L L. R. 10 Oalo, 677. (8) (1870) 18 M, I. A. 488 

(9) (1879) I, L. B. 5 Calc. 389 ; on appeal (1882) I. L. R 9 Calc. 187, 
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In respect of a tenure in the District of the Sonthal 
Pergannahs in the case of Benode Ram Sein v. Deputy Commts- 
sioner of the Sonthal Pergannahs (1), it was held that the rents 
of a Ghatwali tenure are not liable for the debts of a former 
deceased holder of the tenure on the ground that the rent was 
assessed so as to leave the holder of the tenure what was at the 
time considered sufficient for the performance of his services 
and each Ghatwal was entitled to ‘the whole of it, and in the 
case of Chittro Narain, Singh TeBatt y. Assistant Commissioner 
of the Sonthal Pergannahs (2), it was held that a transfer by 
: Government on default on the part of the Ghatwal was valid. 

In the case of Forbes v. Meer Mahomed  Tuguee (3) already 
referred to, it was noticed that a clear distinction must be drawn 
between the grant of an estate burdened with certain duties 
and the grant of an office, the performance of whose duties are 
remunerated by the use of certain lands, and'in the case of 
Radha Pershad Singh v. Budhu Dashad (4), it was also held 
that a further distinction must also be dráwn between a grant 
for services of public nature and one for services, private or 
personal to the grántor., 

The former class of grants in each instance were liable to 
resumption by the grantor, while the latter class were not so 
liable. 

In the case before us, it has in our opinion been fully 
established that the services to be performed were police service 
and purely of public nature. The zemindar having certain 
public services to perform settled a certain number of villages 
with the Digwar on the condition that he would perform those 
services due to Government, end reserved for himself only a 
quit rent of Rs. 64. Thesame rent has been paid ever since, 
ang the tenure has passed to different members of the family 
who have in turn been found by Government fit to discharge 
the public services. On default, Digambar Singh was dismissed 
bj Oven! ànd the tenure passed to Broja Nath Bose 
defendant No. 1 who was appointed Digwar by Government in 
his place. The tenure was, therefore, in our opinion created 
in thee first instance to enable the holder to discharge, public 
duties and has all along been so regarded. We hold, therefore, 
on the authority of the case last mentioned, that the tenure is 
not liable to regumption By the landlord. 


(1),(1867) 7 W. R. 178. (3) (1870) 18 M, I. A. 438 at 483. * 
(2) (1870) 14 W, B. 29. (4) (1895) L L. B. 22 Oale 988 at 941, 
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In the suit No. 33 of 1885 (Ex. R. I) the Government 
successfully asserted that the lands were not liable to salé for 
debts of the Digwars as they were Police Digwari lands, and 
on the dismissal of Digambar Singh, the tenure was transferred 
by Government to defendant No. 1. These circumstances show 
that the tenure corresponds with those in the Sonthal Pergan- 
nahs which formed the subject of the two cases noted above 
and a transfer by Governmeht on default of the Ghatwal would 
be valid [ CAzztro Narain v. Assistant Coymesstoner of the Sonthal 
Pergannahs (1).] 

It has also been established that the tenure is ancient, that 
it is hereditary, and that it has been held all along at a fixed 
rent of Rs. 64. At the same time, it would appear that the 
mouzahs of which it consists were included in the zemindari for 
assessment at the time of the Permanent Settlement. In these 
respects it resémbles the tenure in Pergannah Pachete. The ` 
question then arises, whether we should follow the view taken 
in the case of Bukronath Singh v. Nilmoni Singh (2) and hold 
that the tenure must be regarded as analogous to the Ghatwali 
tenures in Birbhum so as to carry the same incident. It is clear 
that it was treated as such by the Deputy Commissioner of 
Manbhum, when he gave the sanction to the lease of the mining 
rights ; a sanction which is required by Act V of 1859 in the 
case of mining leases granted by the Ghatwals in Birbhum. 
The opinion of the local officer is no doubt not conclusive, but , 
we think, that in a mattér like the present, where local know- . 
ledge is valuable it is entitled to some consideration. 

We fiid further that as early as 1816, the Nizamat Adalat 
regarded the Ghatwals of the jungle mehals as similar to those 
in Birbhum (see Exhibit A). In 1883 (see Exhibit R) and in 
1903 (see Exhibit I), the Government asserted its right to control 
the Digwars in executing leases’ of mineral rights, and the 
evidence of Gopal Mollah (D. W. 4) is to the effect, that all 
leases executed by Digwars were subject to the comers and 
sanction of Government. The evidence of the Digwars wfo 
are witnesses for the defendants (D. W.1 & D. W. 6) is also to 


` the effect that Government exercised entire control oyer the 


Digwars, and that the zemindar had no power of control over 
them.. It further appears (see Exhibit Q 1 and Exhibit A 1) 
that leases of sub-soil rights have been granted by'Digwars in 


(1) (1870p 14 W. R. 208 EY 
(2) (1879) I, I. R. 6 Calo, 389 ; on Rppenl (1882) I, a. B, 9 Calc. 181." 


Vor. V.] HIGH COURT. 


other parts of Manbhum without any objection having been 
taken by the zemindar. 

Weethink that all these circumstances justify us in holding 
that the position of the Digwar in the present case is analogous 
to that of the Ghatwals in Birbhum, and in inferring that he has 
been recognized throughout as possessing ‘the same rights, 
In this view of the case, we hold that the mineral rights in the 
tenure do not belong tó the zemindar. 

The argument of «he learned pleader for the respondent 
based on Mr. Millet's Report of the 26th March 1842, the letter 
from the Secretary to the Board of Revenue to the Government 


— 
Brojo Nath Bose 
* 


. Raja Sri Sri Durga 
Persad Singh. 


Brett, J. 


of Bengal, dated gth January 1872 (Exhibit-16 A) and the Despatch ` 


of the Secretary of State for India, dated 25th March 1880 
(Exhibit26), that Government has disclaimed all title to mineral 
rights in lands which were included in the Permanent Settlement, 
and that, therefore, such rights belong to the zemindar, cannot 
have weight in determining the question before us, which is 
whether the zemindar or the Digwar is entitled to the mineral 
rights. The question as between the zemindar and Government 
is not in issue. 

Further, we hold that on other grounds also we should arrive 
at the same conclusion. We have found that the tenure was 
created not later than 1814, that it has been held at the same 
rental ever since, that it has descended by inheritance to 
members of the family of the original grantee until Digamber 
Singh in 1887 was dismissed for misconduct, that the zemindar 
has never exercised the power to appoint or dismiss a Digwar 
holding the tenure, that this power has all along been exercised 
by Government, that the tenure passed on the transfer by Govern- 
ment, and that the only profit which the zemindar has received 
fram the tenure during the lang course of years has been the 
rent, which seems to have been a quit rent. Under such cir- 
cumstances we think that the only possible conclusion at which 
we tan ‘arrive, is that the tenure was created as a permanent 
tenure on a fixed rent, and that it was heritable (see Ram Ranjan 
Chakerbati v. Ram Nurain Singh (1) and Dhunput Singh v. 
"Goomum: Singh (2). All that the zemindar reserved was the 
fixed rent of Rs. 64 ; such being the case, we see no reason to 
differ from the view taken in the case of Sriram Chakrabutty v. 
Kumar Hari Narain Sinha and ofkers (3), and hold that the 


(1) (4894) I. L. B. 22 Calc. 583 at 648, (2) (1867) 11 M. I. A. %83 at 400. 
* (8) (1905) 8 O, L. J. 59. 
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Digwar, as holder of a permanent tenure, possesses all under- 
ground rights including mining rights, unless there is an express 
reservation to the contrary (see also Skyama Charan Nandy and 
others v. Abhiram Goswami and others (1), Zituram Mukerji v. 
Cohen (2)). In this case no such reservation is shown to have 
been made in fact, nor can it be implied from the conduct of the 
zemindar. . 

We are of opinion that the cases of Bagdee Mafhi v. Raja 
Durga Prosad (3) and Prince Mahomet] Buktyar Shah v. Rani’ 
Dhojamani (4), relied on for the respondent, are not in point. In 
the former, the defendant was holding under an ijara created 


' 12 years before suit, and the latter was a case of a maintenance 


grant. 

Further, we hold that the conclusion at which the Subordinate 
Judge has arrived, based on the finding that the defendant No. 1 
was not an indepegdent talugdar is not sound. The learned 
counsel for the appellants explains that defendant No. 1 never set 
up the title of an independent tafugdar. His contention was 
that section 5 of Regulation VIII of 1793 was not exhaustive and 
that the Digwari tenure held by defendant No. 1 was a peculiar 
tenure, analogous to the ghatwali tenures in Birbhum, referred to 
in the preamble of Reg. XXIX of 1814to which the provisions of 
the then existing Regulations did not apply. This indeed has 
been the case urged throughout before us, and we think that no 
conclusion adverse to defendant can be drawn from the fact that 
he has failed to prove that he is independent taluqdar. 

We are unable, therefore, to agree with the conclusion at 
which the Subordinate Judge has arrived, that the title to the 
sub-soil rights in the Digwari tefure in suit is with the zemindar, 
the plaintiff. 

It is not necessary to determine the other points raised* in 
the subsequent issues. l 

The result is that the appeal is decreed with cogts andthe 
suit of the plaintiff is dismissed with costs, the hearing fee beiag 
assessed at Rs. 500 (Five hundred rupees only). 


Appeal allowed. 
(1) (1906) 3 O. L J. 806. (3) (1904) 9 0. W, N. 292. 
(2) (1905) I. L. R 38 Calo. 203 at 215. (4) (1905) 2.0. L. J, 20. 
e. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwooa. 
GURDEO SINGH AND OTHERS 


v. 

CHANDRIKAH SINGH AND oTHERS* 
AND 

CHANDRIKAH SINGH AND OTHERS 
v. * 


RASHBEHARY SINGH AND oTums.* 
` 


Mortgage, suit to enforce— Assignee of or purchaser from mortgagee—Jwrisdiotion, 
question of, if may be taken for the first time in appeal— Cicil Procedure 
Oods (Act XIV of 1882), Seos. 18, 25, 562—Re-transfer of a case withdrawn 
by District Judge after vemand— Code, if emhaustice— Court, inherent 

. powers of— Court, duty of, to set right wrong done to switor —Jurisdictiox, 
what constitutes—Jurisdiction, waiver of, by consent or conduot— Res judi- 
cata—Rights of parties, ascertainment of from pleadings and judgment— 
Nooessary party— First and second mortgagee, questions batween— Defendants 
inter se, questions between, when binding: and contlusive — Constructive Res 
J«dicata— Subrogation, what and when arises —" Legal” and “ conventional” 
sxbrogation, difference between—Subrogation, by part payment, if allow- 
able—Compromiss deorre, wher binding—Extrancous properties, affect 
upon, of compromise deores—Interest. 


An objection that a Court has no jurisdiction to adjudicate upon a matter, 
raises a question of jurisdiction, and as such it may be allowed to be taken for 
the first time in appeal, although it was not suggested at any earlier stage of 
the proceedings, 

When once a District Judge withdraws a suit to his own file for trial, he is 
not competent, under section 25 of the Code of Civil Procedure, to re-transfer 
it to the Oourt from which the case had been withdrawn, but, he has inherent 
power to do so, when the interests of justice require it. 

Ram Charittar Ray v. Bidhata Ray (1) Sakharam v. Gangaram (2), 
Amir Begun v. Prahlad (3), and Nandan Prasad v. Kenney (4) referred to. 

Quaere : Whether section 25 of the Code of Civil Procedure has application 
to a caso remanded under section 562 of the Code ? 

e Sita Ram v. Nanni Dulaiya (b) referred to. 

The Code of Civil Procedure was not intended to be, and is not, oxhaustive, 

Panchanan Singha Hoy v. Dwarka Nath Roy (6), and Hukum Chand 
Build y. Kamalanand Singh (7) referred to. ` 

ee The Courts in this country have, in matters of procedure, powers beyond 
those which are expressly given by the Code of Civil Procedure which binds 
Courts only in so far as it goes ; the powers of the Court are not rigfüly 
circumséribed by the provisions of the Code; and the Court has inherent power to 


* Appeala from Original Decrees Nos, 540 and 566 of 1904, against the decree 
of Babu Sasi Bhusan howdhyri, Subordinate Judge, Shahabad, dated the 18th 
August 1904, . 


. E 
(1) (1906) 10 C. W. N. 902. (4) (1902) I, L. B. 94 AIL 858. 
(2) (1889) I. L. R. 13 Bom. 654. (5) (1899) I. L. R. 9* AIL 980. 
(8) (1902) I. L. R. 24 AIL 304. (6) (1905) 8 €; L. J. 29. 
(7) (1805) 30. L. J. 07; L L. B. 88 Calo, 097. 
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~ make a particular order which is essential in the interests of justice, even where 


no section of the Code can be pointed out as a direct authority for it, when its 
decision is based on. sound general principles and is not in conflict with them, or 
the intention of the Legislature. 

Rasik Lal Dutta v. Bidhumukhi Dasi (1) referred to. 

Bidya Moyee v. Surja Kanta Acharji (2) explained and distinguished, 

To proceed to recall and cancel an invalid order is not simply permitted to, 
but it is the duty of a Judge who should always be vigilant not to allow the act 
of the Court itself to do wrong to the suitor. . 

Syed Tuffuzzool v: Rughoomash (3), and Hiralal Mukerji v. Premomoyee 
Debi (4) referred to. 

- Jurisdiction is the ‘power ofa Oourt to hear and determine a cause, to 
adjudicate or exercise any judicial power in relation thereto. 

Sukh Lal Sheikh v. Tara Chand Ta (5), ), Rhode Island v. Massachussets F4) 
referred to 

It is only when a Judge or Court has no jurisdiction over the subject 
matter of the proceeding or action in which an order is made or a judgment 
rendered, that such order or judgment is wholly void, and that the maxim 


applies that consent canmot give jurisdiction ; in all other cases, the objection 


to the exercise of the jurisdiction may be waived, and is waived when not 


.taken at the time the exercise of the jurisdiction is first claimed, ‘ 


Ledgard v. Bull (7), Meenakshi Naidoo v. Subramainya Sastri (8), Khosh 
Mahomed Sirkar v. Nazir Mahomed (9), Frankel v. Satterfield (10), Pisani v. 
Attorney-General of Gibraltar (11), Hop. Pratt (12), Exp. May (18), Vishnu 


‘Sakharam v, Krishnarao (14), Golab Sao v. Ohowdhury Madho Lal (15), 


Harkness v. Hyde (16), Tolland v. Spurague (17), Rhode Island v. Massa- 
‘chussetts (6) and Hobart v. Frost (18) referred to, 

To determine the question of res judicata, it is essential to ascertain what 
were the rights in dispute between the parties and what were alleged between 
them, and this must be done not merely from the decree but also, from the 
pleadings and judgment. 

, Surjivam Marwari v. Barhamdeo (19) and Magmiram v. edhi Hossein 
Khan (20) referred to. 
In a suit to enforce a second mortghge, the first mortgagee is not a necess- 


‘ary party. 


Surjiram Marwari v. Barhamdeo (19) followed. . 


Where an adjudication between defendants is necessary to: give the appro- 
priate rellef to the plaintiff, there must be an adjudication, and in such a case 
the adjudication will be res judicata between the defendants as wetl as hetten 


. (1) (1908) 4 C.L J. 806 ; I.L.R. 83 Cale. 1094. (3) (1871) 14 M. I. A. 40. 


(2) (1905) I. L. R 32 Cale. 876. (4) (1905) 2 O. L. J. 800 (809). 
(5) (1905) 2 O.L.J. 241 ; LL.B. 33 Calo. 68. (6) (1888) 12 Peters, 657. 

(7) (1886) L. R. 18 I. A 134 (144); I. L. B. 9 All 191. 

(8) (1887) L R. 14 I. A. 160; I. L. B. 11 Mad. 26, 

(9) (1905) 2 C. L. J. 259 ; I. L R 88 Cale, 352. 
(10) (1890) 19 Atlantic Rep. 898. (15) (1905) 2 C.L.J. 384 ; 9 C,W.N. 956. 


` (11) (1874) L. R. 5 P. O. 616. (16) (1878) 98 U. 8. 476. 
(12) (1884) 12 Q. B. D. 834. o . (17) (1838) 12 Peters.'300. ` 
m (1884) 12 Q. B. D. 497. (18) (1850) 5 Duer. N. Y. 672. 


(14) (1886) T. L. B. 11 Bom. 153. (19) (1905) 1 C. L, J. 897 (849). e 
: + (20) (1903) L L. B. 81 Onlo.95. » ^. —— 


ne 
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the plaintiff and the defchdanta ; but for this, there must be a conflict of 
intefest amongst the defendants and the judgment must define the real rights 
and obligations of the defendants inter se, 

Magnimam v, Mehdi Hossain (1), Chajju v. Umrad Singh (2), Balambhat v. 
Narayanbhat (8) Muhammad Kuni v. Viscanathaiyar (4), and Outtingham v. 
Earl of Shrewsbury (5) referred to. 

Quaero : Whether the doctrine of'constructive res judicata is applicable 
where the subject matters of the two suits are different ? 

Surjiram Marwari v. Barhandeo Persad (8) referred to. 

To entitle one to invoke the equitable right of subrogation, he must either 
occupy the position of a surwy of the debt or must have made the payment 
under an agreement with the debtor or creditor that he should receive and hold 
an assignment of the debt as security, or he must stand in such a relation to 
the mortgaged premises that his interest cannot otherwise be adequately 
protected. 

Ellisworth v. Lockwood (7), Wilkins v. Gibson (8), Merohant's Bank v. 

. Tillman (9), Gokuldas v. Rambue (10), Jagadhar Narain v. Brown (11), and 
Dinobundhs Shaw Okowdhwry v. Jogmaya Dasi (12) referred to, 

It is only in the case of “ legal subrogation" or subrogation as a matter 
of right, as distinguished from “conventional subrogation” or subrogation 
by reason of agreement, that the question of intention to keep the mortgage 
alive arises,” 

The doctrine of subrogation is not applied for the mere stranger or 
volunteer who has paid the debt of another, without any assignment or agree. 
ment for subrogation, being under no obligation to make the payment and not 
being compelled to do so for the preservation of any rights or property of his 
own. 

Fina Life Insurance Oompany v. Middleport (18), Gadsden v. Brown (14), 


Sandford v. MoLean (15), Shinn v. Budd (16), Arnold v. Green (17), Crippen v. 


Ohappel (18), Hough v. Hina Life Insurance Co. (19), and Watson v. Wilooz (20) 
referred to. i 

Subrogation is by redemption, and unless there is redemption, subrogation 
cannot take place, The person who makes the payment cannot, by simply 
paying the interest as it accrues or paying or discharging a portion of the 
interest which has already accrued, claim a right of subrogation. He must pay 
the entire amount of an incumbrance which is senior to his own. Before one 
creditor can be subrogated to the rights of another, the demand of the latter 
must be entirely satisfied, so that he shall be relieved from all further trouble, 
risk and expense, 


4) TE L L, X. 30 Oale. 95. (4) (1902) I. L. R. 36 Mad. 337. 

(2) (1900) I. L. R. 22 All 386. (5) (1843) 8 Hare. 627. 

(8) (1900) I. L. R 25 Bom. 74. (6) (1905) 1 C, L. J. 837 (368). 
(7) (1879) 49 N. Y. 89. 


è (8) (1901) 118 Georgia 31; 38 S. E. 874. 

(8) (1898) 106 Georgia 55; 318. E. 794. 

(10) (1884) L. B. 117. A. 126; I. L. B. 10 Cale. 1035. 

(11) (1906) T, L. R. 88 Oale. 1183, 

(12) (1901) L. R, 29 I. A. 9; I. L. R. 29 Calc 154. 
(18) (1887) 124 U.. 8, 595. (17) (1889) 116 N. Y. 568. 
(14) (1848) Speera Eq. (S. C.) 37, — (18) (1888) 85Kan.495 ; 57 Am. Rep. 187. 
(15) (1832) 3 Paige, N. Y. 122, —  [19) (1870) 57 IN. 818 ; 11 Are, Rep. 18. 
(18) (1862) 14 N.J. Eq. 234. (20) (1376, 39 Wis. 643 ; 20 Am, Rep. 63, 
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Morritt v. Hosmer (1), Street v. Beal (2), O'Reilly v, Holt (8), Carter v, 
Neal (4), Hollingworth v. Flyod (5) referred to, s 

Lamba v. Vishcanath (6) explained. 

A petition of compromise, in so far as it relates to properties dn suit, does 
not require registration under section 17 of the Registration Act, and the decree, 
in go far as it gives effect to the settlement touching such properties, operates as 
ros judicata, It it gives effect to the settlement touching properties extraneous 
to the litigation, the decree is, to that extent, without jurisdiction and is 
inoperative. In relation to these extraneous properties, the parties must fall 
back upon the petition itself, which cannot without registration effectively 
declare or create title to immoveable property exeeeding Rs. 100 in value, 

Pranal Annee v. Lakshmi Annee (7), Birbhadra v. Kalpataru (8), Kali 
Charan Qhosal v. Ram Chandra (9), Patha v. Esp (10) Mxthayya v. 
Vankataratra (11) Achutaromaraja v. Swbbaraja (12) referred to. 

Raghwbans v. Mahabir (18) disapproved. 

Appeal by Defendants 5 to 7 in No. 540 and by Plaintiffs 
in No. 566. 

Suit to enforce a mortgage by the assignee of the interest 
of one of several mortgagees. - 

The facts of the case and the arguments sufficiently appear 
from the judgment of the Court. : 

Babus Raghu Nandan Prosad and Raghu Nath Singh for 
the Appellants in No. 540. 

Dr. Rash Behary Ghose and Babus Umakali Mukherjee, 
Jogendra Chandra Ghose, Mahendra Nath Roy and Mouli 
Mahamed Habibullah for the Respondents. 

Di. Rash Behary Ghose and Babus Umakali Mukerjee, 
Jogendra Chandra Ghose and Kulwant Sahay for the Appellants in 
No. 566. | 

Babus Raghu Nandan Prosad, Mahendra Nath Roy and 
M. M. Habibullah for the Respgndents. 


CoA V 
The judgment of the Court was delivered by - 


Mookerjee The circumstances which gave rise to “the 
litigation out of which the present appeals arise are in some 
measure complicated, but although they were in eontroversy 
between the parties in the Court below, the facts found by the 


(1) (1858) 11 Gray. 278 ; 71 Am. Dec. 718. ^ 

(2) (1864) 16 Iowa..68 ; 85 Am. Deo, 504. 

(3) (1877) 4 Woods. O. O. 645 ; 18 Fed. Cases 792. 

(4) (1868) 24 Georgia 346 ; 71 Am. Dec. 136. 

(5) (1807) 2 Harris & Gill (Maryland) 91. 

(6) (1898) I. L.-B. 18 Bom. 86. 

‘(T) (1899) L. R. 261. A. 101; I. L. R. af Mad. 508. 


(8) (1905) 10. L. J. 388. ° 11) (1901) I. L. B. 25 Mad. 653, 
(9) (190g) T. L. B. 80 Cale. 783. 12) (1901) I. L. B. 25 Mad. 7. 
. (10) (1908) I, L, R, 20 Mad. 365. (13) (1905) IL. R. 28 All, 18.. 


Vo Y] | HigH OOURT. 


Subordinate Judge have not been challenged before us. These 
facts, in so far as it is necessary to state them for the disposal 
‘of the questions of law raised in the two appeals, may be briefly 
stated. On the 23rd November, 1886, the first four defendants 
to the present suit executed a mortgage in favour of the father 
of defendant 14. The property comprised in the security 
consisted of a share in Mehal Raipur Chur which included three 
villages Raipur khas, Kachnath and Burkadi. The mortgagors 
undertook to repay the loan on ‘the 13th June 1889. Subse- 
quently, on the 1st February 1898, the plaintiffs purchased from 
the mortgagee his rights under the security of 1886, arid on the 
15th June igoo commenced the present action to enforce them. 
The defendants against whom relief is claimed or who are 
sought to be bound by the decree in the present litigation, may 
be divided into three groups. The first four defendants are the 
mortgagors ; the next four are some incumbrancers who have 
enforced their securities as against the mortgagors; and the 
third set of four defendants are other incumbrancers similarly 
situated. The transactions by which these two sets of defendants 
claim to have acquired an interest in the properties included 
in the mortgage which is the foundation of the title ofthe 
plaintiffs, appear to be as follows. “On the rsth December 
1884, the first four defendants executed a mortgage in favour of 
defendants 5 to 8 in respect of a share of Mehal Raipur Chur. 
On the 31st May, 1894, the mortgagees sued to enforce their 
security, and joined as parties defendants, not only their 
- mortgagors, but also the predecessor$ in interest of the present 
plaintiffs, namely, the mortgagee of 1886. On the 21st March, 
1895, the mortgagees obtained a decree as against their mortgagors, 
‘but their claim was dismissed as against the mortgagee of 1886. 
Subsequently, they executed, this decree and became purchasers 
of the property comprised in their security. On the sth May, 
1887, the first four defendants executed a mortgage in favour 
of defendants 5 to' 8, and the properties comprised in this security 

were shares in Mehal Raipur Chur and another property by 
name Chandharwa. Om the 31st May, 1894, the mortgagees 
sued to enforce their security, and joined as parties defendants, 
their mortgagors as also the mortgagee of 1886. On the z1st 
March, 1895, their suit was decreed as against their mortgagors, 
but was dismissed as against the predecessor in title of the 
present plaintiffs Subsequently, they executed thejr decree, 
and become purchasers of the properties comprised in their 
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security. On the 29th March and 2nd June, 1885, the first fpur 
defendants executed two mortgages in favour of defendants 9 to 
12.. The properties comprised in these securities were shares of 


'Mehal Raipur Chur which included Kachnath and Burkadi. 


In 1899, the mortgagees brought a suit to enforce their security, 
and joined as parties defendants, not only their morgagors but 
also defendants 5 to 8, that is, he mortgagees of 1884 and 1887, 
defendant r4, that is, the mortgagee ot 1886, and the present 
second plaintiff who had taken a conveyance from the mortgagee 
of 1886 for the benefit of himself and the other plaintiff. On 
the 5th April, 1900, the mortgagees obtained a decree which 
reserved in favour of defendants 5 to 8 a declaration of priority, 
not merely in respect of their bond of 1884, but also with regard 
to a sum of Rs. 1172 out of the debt due to them under their 
bond of 1887. The decree, however, directed that the mortgagees 
should proceed, in the first instance, against properties other than 
Mouzah Raipur Chur. On the 23rd November, 1900, the 
mortgagees enforced their decree and purchased Kachanath and 
Burkadi in partial satisfaction of their dues. This did not, 
however, affect their right to proceed against Raipur Chur for 
the realization of the remainder of their dues under their 


‘mortgage-decree. 


In the present case, the claim of the plaintiffs under the 
mortgage of 1886 has been resisted substantially by the two 
sets of defendants whom we have described as defendants 5 to 8 
and defendants 9 to 12, and the principal point in controversy ` 
between the parties is as to the manner in which their respective 
rights under the different mortgages and execution sales dre to 
be regulated. The learned SuVordinate Judge has made the 
usual mortgage decree in favour of the plaintiffs for Rs. 9121, 
and has directed that, if the decretal money is not paid witltin 
three months, the mortgaged property Mouzah Raipur Chur is 
to be sold subject to the prior mortgage charge of defendagfs 
5 to 8, and subject to the charge of the remaining decretal 
money of defendants 9 to 12, so that the purchaser at the 


| auction sale will have to pay up the mortgage lien of defendants 


5 to 8 and the balance of the judgment debt due to deféhdants 
9 to 12. Against this decree, objection has been taken by all 
the parties interested. Defendants 5 to b have preferred Appeal 
No. 540 of 1904. The plajntiffs have preferred Appeal No. 566 
of 1904 and, a memorandum of crosg-objection has been presented 
on behalf of defendants 9 to 12. On behalf of defendants 5 
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to 7, the judgment of the lower Court has been assailed substan- 
tiafly on four grounds, namely, first, that the Subordinate J udge 
had no jurisdiction to hear the case ; secondly, that the decrees 
obtained by these defendants on the basis of their mortgages 
of 1884 and 1887 operate as res judicata, so that the plaintiffs 
are not entitled to enforce their security as against the properties 
purchased by the appellants in execution of the two decrees 
obtained by them; thirdly, that' the appellants are entitled to 
priority over the mortgage of the plaintiffs, not only in respect 
of their mortgage of 1884, but also in respect of the sum of 
Rs. 1952 which formed part of the consideration of their mort- 
gage of 1887 ; and, fourthly, that the plaintiffs are not entitled 
to interest upon their security at the rate claimed, as they had 
subsequently entered into a valid compromise by which they 
undertook to reduce the rate of interest. On behalf of the 
plaintiffs, the decision of the Subordinate Judge has been chal- 
lenged substantially on two grounds, namely, first, that the 
decisions in the suits commenced by the mortgagees of 1884 
and 1887 to enforce their securities, which were ultimately dis- 
missed as against the predecessor in interest of the plaintiffs, 
operate as res judicata, and that consequently the plaintiffs are 
entitled to enforce their security precisely in the same manner 
as if the mortgages of 1884 and 1887 had never been created ; 
and secondly, that defendants 5 to 8 and 9 to 12 are bound to 
render an account of the profits of the property of which they 
have taken possession as purchasers at the sales held in execution 
of their decrees. On behalf of defendants 9 to 12, the decision 
o! the Subordinate Judge has been challenged on the ground 
that they are entitled to their costs of the litigation from the 
plaintiffs whose claim has substantially failed as against them. 
We shall first take up the points raised in the appeal of the 
defendants 5 to 7; but as the question of res judicata is raised 
by these defendants as also by the plaintiffs, it will be convenient 
if^we disctiss this question from the points of view of both the 
parties. 

The first ground taken on behalf of defendants 5 to 7. raises 
the question of the jurisdiction of the Subordinate Judge to enter- 
tain this suit. The circumstances, so far as it is necessary to state 
them for the elucidation of this point, appear to be as follows. The 
‘present action was commenced on the 15th June 1900, and it was 
originally instituted in the Court of the second Subordinate J udge 
of Shahabad, On.the 22nd June 1901, the District Judge trans- 
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ferred the case to his own Court, and it may be presumed that 
he acted in the exercise of the powers conferred upon him by sec- 
tion 25 of the Code of Civil Procedure. On the 24th June fpllowing; 
the suit was dismissed by the District Judge for want of prose- 
cution. The plaintiffs appealed to this Court, and on the 25th 
February 1904, a Division Bench allowed the appeal and sent 
back the case to the District. Judge for rehearing. After the 
records had been remitted to the District Judge, the case remained 
pending in hjs Court from thé 7th June fo the 25th June 1904. 
*On the latter date, the District Judge transferred the case to 
the first Subordinate Judge, as he himself was about to proceed 
on leave. On the 28th June, the case was received by-the | 
Subordinate Judge, and the trial lasted from the 28th July to 
the 18th August 1904. No objection was taken by either party 
to the effect that the Subordinate Judge had no jurisdiction to 
try the case. It is now contended, however, that the Subordinate 
Judge had no jurisdiction, and as the question is one of jurisdic- 
tion, we have allowed the appellants to take it, although it had 
not heen suggested at any earlier stage of the proceedings. 
The ground upon which the objection is founded, is that although 
under section 25 of the Code of Civil Procedure, a District Court has 
power to withdraw any suit pending in a Court of first instance 
subordinate to it and to try the suit itself or transfer it - 
for trial to any other subordinate Court competent to try it, 
the District Court has no power, after it has withdrawn a suit 
and placed it on the files, to transfer it to any subordinate 
Court. In support of this position, reliance has been placed 
upon the cases of Ram Charittar Ray v. Bidhata Ray (1) and 
Sita Ram v. Naunt Dulatya 42). It has been argued, on 
the other hand, by the learned vakil for the plaintiffs res- 
pondents that there are at least three answers to the contentien 
of the appellants, namely, frst, that the District Judge had 
inherent power, apart from the provisions of section 25 of the Code 
of Civil Procedure, to transfer a suit from his Court to that ‘of 
the Subordinate Judge ; secondly, that if he did not possess such: 
power, the Subordinate Judge has not acted without jurisdicton, 
but has at best assumed jurisdiction in an irregular manner, amd that 
consequently the defendants who had “acquiesced in ‘the exercise 
of such jurisdiction, ought not to be permitted now fo question 
the legality of the proceedings befcre® the lower Court ; and,. 
thirdly, that the defect, if any, is cured by section 578 of the Code of' 
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Civil Procedure, inasmuch as the order of transfer might un- 
doubtedly have been made by this Court, if not by the District 
Court, and: that if any objection had been taken in time before 
the Subordinate Judge, the plaintiffs might also have avoided 
the defect by the presentation of a new plaint, as no question 
of limitation could possibly arise upon the admitted facts of 
the case. In our opinion the contention of the learned vakil 
for the plaintiffs respondents furnishes, in each of its three 
branches, a complete and,conclusive answer to the plea of want 
of jurisdiction advanced by the appellants. The case of Ram 
Charittar Ray v. Bidhata Ray (1) is, no doubt, an authority 
for the proposition that when once a District Judge withdraws 
a suit to his own file for trial, he is not competent, under 
section 25 of the Civil Procedure Code, to retransfer it to the Court 
from which the case had been withdrawn. The case of Sifa 
Ram v. Nauni Dulaiya (2) appears to go still further, as the 
learned Judges held that section 25 has no application to a 
case remanded under section 562. The cases of Sakharam v. 
Gangaram (3), Amir Begam v. Prahlad Das (4) and Nandan 
Prasad v. Kenney (5) also support the view.that where a 
District Judge has once exercised the powers conferred by 
section 25 and transferred a case to his own Court from that 
of the Subordinate Judge, he cannot afterwards retransfer such 
case. In these cases, however, the Court was not invited to 
consider whether, apart from the provisions of section 25, 
the District Court may not have authority to make an order 
of the description now in question before us. In our opinion, 
there is considerable force in the contention of the learned 
vakil for the plaintiffs respondents that as under section 9 of 
Act XII of 1887, the District Judge has administrative control 
ovey all the Civil Courts within the local limits of his jurisdiction, 
it ought to be held that the District Judge has inherent power 
to transfer a case from his own Court to that of a Subordinate 
Judge, spetially, when, as in the present instance, the order was 
made for the obvious benefit of the litigants and for the speedy. 
determination of the matter. It has been ruled by this Court, 
in the cases of Panchanan Singha Roy v. Dwarka Nath Roy (6) 
and Hukum Chand Baid N. Kamalanand Singh (7), that the 


Code of Civil Procedure was not intended to be, and is not, 
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exhaustive. As was observed in the case of Rasik Lal Datta 
v. Bidhumukht Dasi (1), the Code does not affect the power, 
and duty of the Court in cases where no specific rule exists, 
and the Court should act according to equity, justice and good 
conscience, though in the exercise of such power it must be 
careful to see that its decision is based on sound general 
principles and is not in conflict with them or the intention of 
the Legislature. We agree entirely with the view indicated in 
the cases mentioned, that the Courts jn this country have, in 
matters of procedure, powers beyond those which are expressly, 
given by the Code of Civil Procedure which binds Courts only 
in so far as it goes; the powers of the Court are not rigidly 
circumscribed by the provisions of the Code, and it is not 
possible to maintain the theory that the Court has no power 
to make a particular order, though it may be absolutely essen- 
tial in the interests. of justice, unless some section of the Code 
can be pointed out as a direct authority for it. We are not 
unmindful that there are, perhaps, observations in the case of 
Bidya Moyee Debya v. Surja Kanta Acharji (2), which may, at 
first sight, appear to militate against this view, and may lend 
some colour of support to the contention that a District Judge 
has no inherent power to transfer a case either from his own 
Court or from that.of an officer under his administrative control, 
and that the power must be one conferred by statute. The. 
circumstances of that case, however, were of an entirely, 
different description, and it was not intended there to decide 
the question which has been raised before us. We are, therefore, 
disposed to hold that the District Judge had power, under the . 
circumstances disclosed in the arder-sheet, to make the order. 
of transfer which he did; and we arrive at this conclusion with- 
out hesitation, as the result of our view undoubtedly accords. 
with what has been for many years past the well-established. 
practice. We may further point out that, as was laid down 
by their Lordships of the Judicial Committee in the case"of 
Syud Tuffuzzool v. Rughoo Nath (3), that to proceed to recuil 
and cancel an invalid order is not simply permitted to, but is. 
the duty of, a Judge who should always be vigilant not tg allow 
the act of the Court itself to do wrong to the suitor [see also, 
Hiralal Mukerji v. Premamoyee Debi (4) where the application 
of this principle is explained]. We eare unable to appreciate 
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why this principle should not be applied to the case before us. 
If the District Judge who has transferred a case to his Court, 
discoversethat the very object with which the case was trans- 
ferred, is likely to fail by reason of unforeseen circumstances it 
would be unreasonable to hold that it is not competent to him 
to withdraw the order and restore the case to the Court of the 
Subordinate Judge. But it is not necessary to rest our decision 
on this ground alone,’ because the second and third branches 
of the contention of the plaintiffs respondents appear to us to 
be unanswerable. It was contended by the learned vakil for 
the respondents that assuming that the District Judge had no 
power under the law to transfer a case from his Court to that 
of the Subordinate Judge, this does not really affect the juris- 
diction of the latter officer. Under section 18 of Act XII of 
1887, the Subordinate Judge unquestionably possessed juris- 
diction over the subject matter of the litigation. The only 
_ suggestion which can be plausibly made is that he assumed that 
| jurisdiction in an irregular manner. The case, therefore, is not 
one of absolute want of jurisdiction, but is at best, of an irregu- 
lar assumption of jurisdiction. It was argued on behalf of the 
respondents that, in such a case as this, the appellants who had 
never taken this objection at an earlier stage of the proceedings 
were precluded from raising the question now. In our opinion, 
this distinction is well founded on principle and is amply sup- 
ported by authority. In Ledgard v. Buil (1), their Lordships of 
the Judicial Committee pointed out that although jurisdiction 
cannot be conferred by consent where there is an entire absence 
_ Of jurisdiction, in a case where the Court is competent to enter- 
tain the suit if it were competently brought, the defendant may 
be barred by kis own conduct from objecting to the irregularities 
in the institution of the suit ; and, further, that when a Judge has 
ho inherent jurisdiction over the subject matter of a suit, the 
patties canpot, by their mutual consent, convert it into a proper 
judicial process, although they may constitute the Judge their 
arbitrator and be bound by his decision on the merits when these 
are submitted to him. “There are numerous authorities which 
establislf that when in a cause which the Judge is competent to 
try, the ‘parties without objection join issue and go to trial upon 
the merits, the defendant gannot subsequently dispute his juris- 
diction upon the ground that there ewere irregularities in the 
initial, procedure, which, if objected to at the time, would have 
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led to the dismissal of the suit. To the same effect are the - 
observations of their Lordships in the case of Meenaksht Naidoo 
v. Subramaniya Sastri (1), where their Lordships affirmed the 
view taken in Ledgard v. Bull (2) and pointed out that a waiver 
of a right to complain for want of jurisdiction is inapplicable 
only if there is an inherent incompetency in the Court to deal 
with the question brought before it, and that no consent can 
confer upon a Court that jurisdiction Which it never possessed. 
This distinction between an’ absolute ,want of jurisdiction and 
an irregular assumption of jurisdiction has, sometimes, been over- 
looked. But the foundation of the distinction is fully explained 
in the Orders of Reference to a Full Bench in the cases of Sukh Lal 
Sheikh v. Tara Chand Ta (3) and Khosh Mahomed Sirkar v. 
Nazir Mahomed (4). Inthe first of these cases, it was pointed 
out that jurisdiction may be defined to be the power of a Court 
to hear and determine a cause, to adjudicate or exercise any 
judicial power in relation to it [Rode Island v. Massachussetts (5)] 
Such jurisdiction naturally divides itself into three broad heads; 
namely, with reference to (1) the subject-matter, (2) the parties, (3) 
the particular question which calls for decision, [Black on 
Judgments, Sec. 215]. A Court cannot adjudicate upon a subject- 
matter which does not fall within its provinces as defined 
or limited by law; this jurisdiction may be regarded to be 
essential, for jurisdiction over the subject-matter is a condition 
precedent to the acquisition of authority over the parties, and 
if a Court has no jurisdiction over the subject-matter of the 
controversy, consent of the parties cannot confer such jurisdiction, 
and a judgment made without jurisdiction in such a case is 
absolutely null and void ; it may be set aside by review or appeal- 
or its nullity may be established when it is sought to be relied 
upon in some other proceeding. {Hawes on Jurisdiction, pp. 12316 ; 
Hermann on Estoppel, Sec. 110, and Frankel v. Sutterfield (6)). 
An entirely different class of questions, however, arises when 
it is suggested that a Court in the exercise *of the jurisdiction 
which it possesses, has not acted according to the mode prescribed 
by the statute. If such a question is raised, it relates, obviously, 
not to the existence of jurisdiction, but to the exercise ofeit in an 
irregular or illegal manner. This di$tinction between. elements 
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which are "essential for the foundation of jurisdiction and the 
mode in which such jurisdiction has to be assumed and exercised, 
is of fundamental importance, but has not always been suffi- 
ciently recognised. That the distinction is well-founded, is mani- 
fest from cases of high authority. Thus, in Pisani v. Attorney- 
General of Gibraltar (1), their Lordships of the Judicial Com- 
mittee held that where there is jurisdiction over the subject- 
matter but non-compliznce with the procedure prescribed as 
essential for the exercise, of jurisdiction, the defect might be 
.Waived. The same principle was adopted in Exp. Pratt (2) and 
Exb. May (3), which are authorities for the proposition that 
where jurisdiction over the subject-matter exists requiring only to 
be invoked in the right way, the party who has invited or 
allowed the Court to exercise it in a wrong way, cannot afterwards 
turn round and challenge the legality of the proceedings due to 
his own invitation or negligence ; see Vishnu Sakharam v. Krishna 
Rao (4. Although the objection that a Court is not given 
jurisdiction over the subject-matter by law, cannot be waived 
[Golab Sao v. Chowdhury Madho Lal (5)], yet defects of jurisdic- 
tion arising from irregularities in the commencement of the 
proceeding may be waived by the failure to take objection at 
the proper stage of the proceedings ; Harkness v. Hyde (6) 
Tolland v. Sprague (7); Rhode Island v. Massachussets (8). 
To put the matter from another point of view, it is only when 
a Judge or Court has no jurisdiction over the subject-matter of the 
proceeding or action in which an order is made or a judgment 
rendered, that such order or judgment is wholly void, and that 
the maxim applies that consent cannot give jurisdiction ; in all 
other cases; the objection to the exercise of the jurisdiction may 
be waived, and is waived when not taken at the time the exercise 
of jhe jurisdiction is first claimed [Hobart v. Frost (9) ; Black 
on Judgments, Sec. 217.) On this ground, we must hold, as 
regards the second branch of the contention of the respondents, 
that the defendants have waived their right to take exception to the 
power of the Subordinate Judge to try the cause under authority 
of an order of transfer made by the District Judge. As regards 
the thimd branch of the contention of the respondents, namely, 
that the objection is entirely devoid of all substance, it is mani- 
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fest from other considerations. It cannot be disputed that the 
order of transfer might have been made by the High Court. “TF, 
therefore, objection had been taken by the defendants either at 
the time when the District Judge made his order, or at the time 
when the Subordinate Judge dealt with the case on the merits, 
it would have been open to the plaintiffs to obtain an order from 
this Court which would have cured the defect. It may further 
be pointed out that if the objection had been taken at the time, 
it would have been open td the plaintiffs to present even a new 
plaint to the Subordinate Judge. Indeed, if the suit be assumed 
to have been instituted on the day when the Subordinate Judge 
took cognizance of it, it would not be open to objection on the 
ground of limitation, because although the due date upon the 
bond expired on the 13th June 1889, the liability of the mort- 
gagors was kept alive by acknowledgment made within twelve 
years from the date of the present suit. From every point of 
view, therefore, it follows that the appellants are precluded from 
questioning, at the present stage, the validity of the proceeding 
before the Subordinate Judge. The first ground taken on behalf 
of the defendants 5 to 7 consequently fails and must be 
overruled. 

The second ground taken on behalf of defendants 5 to 
7 involves the question of res judicata, and the first ground 
taken on „behalf of the plaintiffs raises precisely the same 
question. But although the parties are agreed that the 
decisions in the litigations of 1894 upon the mortgages -of 
1884 .and 1887 operate as res judicata, they are not agreed 
as to the precise effect of those decisions. Defendants 5 to 7 
contend that the effect is to preclude the plaintiffs from enforcing 
their mortgage against the properties purchased by the decree- 
holders mortgagees in the suits of 1894. The plaintiffs assert, on 
the other hand, that the effect is to preclude defendants 5 to 7 
from setting up their mortgages and thus to place the plaintiffs 
in the position which they would have occupied if the mortgages 
of 1884 and 1887 had never been created. To determine which 
of these contentions ought to prevail, ave have to examine the 
circumstances of these two litigations ; for as was pointed out by 
this Court in the cases of Surjiran? Marwari v. Barhamdeo (1), 
and Maguiram v. Mehdi Hossain Khan (2), to determine the 
question of res judicata, it is essentifl to ascertain what were 
the rights jn dispute between the parties and what were alleged 
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between them, and this must be done not merely from the decree 
but also from the pleadings and judgment. Now, it appears that 
defendants 5 to 8 commenced suit No. 22 of 1884 to enforce 
their mortgage of the 15th December 1884, and they instituted 
suit No. 21 of 1894 to enforce their security of the sth May 1887. 
In each of these suits they joined as parties defendants, not merely 
their mortgagors who are now, defendants r to 4, but also 
defendant 14 who is' the mortgagee of 1886 and is the 
predecessor in title of the present "plaintiffs; It will be observed 
that in the suit to enforce the security of 1884, the mortgagee of 
1886 wasa necessary party, and an examination of the plaint in 
that case shows that he was brought on the record as a puisne 
incumbrancer interested in the mortgaged premises. He filed a 
written statement in which he challenged the validity of the 
plaintiffs! mortgage and alleged that it was fraudulent aud without 
consideration. He further pleaded that the plaintiffs had no 
valid cause of action as against'him. Upon these pleadings, 
issues were raised, one of which was whether the bond was 
genuine and bonafide, and another was whether the plaintiffs had 
any cause of action against that defendant. The Subordinate 
Judge who tried the case found that neither party had proved 
that this particular defendant was in any way interested in the 
mortgaged property. He also held that the evidence adduced to 
establish the payment of consideration for the mortgage was not 
satisfactory or reliable, and that the admission of the mortgagors 
that they had received the sum alleged to have been advanced 
was no evidence against the other defendants. In this view of 
the matter, the Court dismissed the suit against the mortgagee of 
1886, but made a decree agaimst the mortgagors, as they had 
confessed jpdgment. The decree directed the sale of the 
mortgaged property only in so far as the mortgagors were 
concerned. As. we have already stated, the mortgagees decree- 
holders subsequently executed this decree and purchased the 
property at the execution sale. As regards the mortgage of 1887, 
the mortgagees, the present defendants 5 to 8, commenced their 
suit against the mortgagors and the mortgagee of 1886. An 
examination of the plaint shows that it does not disclose any 
cause of action against the Phortgagee of 1886. It will be observ- 
ed that the mortgagee of 1886 was not a necessary party to 
enforce the mqrtgage of 9887 ; for, as was explained by this Court 
in the case of Surjiram Marwari v. Barhamdeo Pershgd (1), ina 
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Crs suit to enforce a second mortgage, the first mortgagee is not a 
1907. necessary party. No doubt in one of the paragraphs of the 
Gurdeo Singh plaint it was alleged that a portion of the consideratiqn money 
CEN ON Singh for the mortgage of 1887, namely, Rs. 1952 had been applied in 
and satisfaction of interest due upon earlier bonds of the rsth 
Ohiandrikat Singh December 1884, 29th March 1885 and 2nd June 1885 ; but there 
Rashbehary Singh. was no express prayer that in,respect of this sum, the mortgage, 
Mooherjee, J though of 1887, might be treated as entitled to priority over the 
emm mortgage of 1886. The mortgagee of 1886 defended the suit on 

the ground thatthere was no valid cause of action as against 
him, and also asserted that the mortgage bond on which the claim 

' was founded was collusive and without consideration. Upon 
these pleadings, the Subordinate Judge framed issues, one of 
which was, whether the bond in suit was genuine and bonafide, 
and another was whether the plaintiffs had any cause of action 
against the mortgagee of 1886. "There was no issue raised as to 
whether the bond of 1887, if genuine, was, in respect of a 
portion of the consideration money, entitled to priority over the 
bond of 1886. The Subordinate Judge found upon the evidence 
that there was nothing to show whether the alleged mortgagee of 
1886 was really interested in the property in suit. He also held 
that there was no reliable evidence to prove the claim against 
him. Inthis view of the matter, he dismissed the suit against 
the mortgagee of 1886, but made a decree against the mortgagors 
on confession of judgment. The decree directed the sale of the 
properties included in the mortgage so far as the mortgagors were 
concerned. Tne mortgagees subsequently executed this decree 
and purchased the property at the execution sale. Upon these 
facts, the learned vakil for defendants 5 to 7, the mortgagees of 
1884 and 1887, contends that the present plaintiffs yhose prede- 
cessor, the mortgagee of 1886, was a party defendant to the suits 
of 1884, are precluded by the doctrine of res judicata from setting 
up the mortgage of 1886. In support of this position, reliance 
is placed upon the cases of Sri Gopal v. Pirthi Singh (1), and 
Gopal Lal v. Benarast Pershad (2). It is argued on the other 
hand by the learned vakil for the plamtiffs that as the suits of 
1884 were dismissed as against the mortgagee of 1886, defendants 

5 to 8 are precluded from relying ufon their mortgages of 1884 
and 1887 which they had unsuccessfully attempted to enforce as 
against their predecessor in the two tarlier litigations to which 


(1) (190% L. R. 29 I. A. 118; I. L, R. 24 All. 429. 
(2) (1904) I. L. R. 8] Calc. 438, . 
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we have referred. In support of this position, reliance is placed 
upon the decision of their Lordships of the Judicial Committee 
in the qase of Run Bahadur v. Lucho Koer (1). After a careful 
examination of the authorities upon which reliance is placed on 
both sides, we are clearly of opinion that the contention of the 
plaintiffs is well-founded and must prevail. It is not necessary to 
examine „minutely the decisions in Srz Gopal v. Pirthi Singh (2), 
and Gopal Lal v. Bénarast Pershad (3), upon which reliance is 
placed on behalf of the defendant$ 5 to 8. The true foundation 
of the doctrine laid down in those cases was fully explained by this 
Court in the case of Surjiram Marwari v. Barhamdeo (4). That 
principle to our mind has no application to the facts of the present 
case. It has been strenuously argued by the learned vakil for 
defendants 5 to 8, that the -mortgagee of 1886 was bound to 
establish his title when he was brought before the Court in the 
litigations of 1894, and that his omission or failure to do so 
precludes him from relying upon that title in the present 
litigation. In our opinion, there is no foundation for this 
argument. So far as the security of 1887 was concerned, the 
mortgagee of 1886 was,as we have already explained, not a 
necessary party to the suit to enforce it. No doubt, he might be 
a necessary party if the plaintiffs attempted to obtain priority 
in favour of their mortgage of 1887 over the mortgage of 1886. 
But although a suggestion to that effect was made in the plaint, 
there was no relief expressly claimed on that basis. The 
question was not even raised in the issues, and the suit ultimately 
failed by reason of the failure of the mortgagees of 1887 to 
establish the genuineness of their security as against the 
‘mortgagee of 1886. In the same manner, so far as the security 
of 1884 wagconcerned, although the mortgagee of 1886 wasa 
proper and necessary party, the suit to enforce the claim was 
unsuccessful by reason of the failure of the mortgagees of 1884 
to establish the genuineness of the security as against the 
mortgageé of 1886. Under these circumstances, it is impossible 
to: hold that merely because the mortgagee of 1886 failed to 
establish his security in the suits of 1894, such failure in any 
way precludes him or his representative from now relying on 
his title under the mortgaBe. The decrees of dismissal which 
were made inthe suits of 1894 were decrees which were based 


e 
(1) (1884) I. L. R. 11 Cale 801 at 300. 
(2) (1902) L. B. 29 I. A. 118 ; I. L, B. 24 All. 429, 
_ +8), (1804) I. L. R. 31 Calc. 428, e a 
- (47 (1905) 1.0. L. J, 837 at 350. : 
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on the finding that the mortgages of 1884 and 1887 were not 
proved to be genuine and for consideration as against the 
mortgagee of 1886. That finding, therefore, clearly operates as 
res judicata in favour of the mortgagee of 1886. The decrees 
which were made, were in accordance with and based on this 
finding, (see Peary Mohun Mukerjee v. Ambica Churn) (1). On 
the other hand, the finding that there was no evidence to show 
that the alleged mortgagee of 1886 was in any way interested: 
in the mortgaged premises, could not be, taken as the basis of the 
judgment of the Court. The decrees might be said to be decrees 
in spite of that finding, and when the suits were dismissed as 
against the mortgagee of 1886, it was not open to him to 
challenge, by way of appeal, the finding of the Subordinate Judge 


- upon the question of the validity of his mortgage. In this 


view of the matter, that finding does not in any way operate as 
res judicata. [See Run Bahadur Singh v. Lucho Koer (2), 
Nundo Lall v. Bidhoo Mookhky (3), Thakur Magundeo v. 
Thakur Mahadeo (4), Peary Mohun Mukerjeev. Ambica Churn (1), 
and Concha v. Concha (5).] We are not unmindful that in 
a litigation between the present defendants 9 to 12 on the one 
hand as plaintiffs, and defendants 1 to 4 (as mortgagors), 
defendants sto 8 (as puisne encumbrancers) and defendant 14 
(as subsequent mortgagee), defendants on the other hand, the 
present defendants 5 to 8 succeeded in obtaining a declaration 
that not only in respect of their bond of 1884 but also in respect 
of a sum of Rs. 1172 out of the consideration for their bond 
of 1887, they were entitled to priority over the bond of 1885. 
That question, however, appears to have been then decided 
between the present defendant? 5 to 8 and 9 to 12; it is clear 
that there was no controversy in that litigation between defen- 
dants 5 to 6 and defendant 14, the predecessor of the plaintiffs, 
in respect of this matter. It cannot, therefore be suggested that 
the decision in that litigation in any way operates as res 
judicata ; for, as is now well-settled, where an adjudication 
between defendants is necessary to give the appropriate 
relief to the plaintiff, there must be such’an adjudication, and in 
such a case the adjudication will be res judicata between the 
defendants as well as between the plaintiff and the defendants ; 
but, for this, there must be a conflict of interest amongst the 
defendants, and the judgment must define the real rights and 


(1) (1897) h L. R. 24 Calc. 900, . (3) (1886) I. L. R. 18 Calo, 17. 
(3) (1884) I. L. R. 11 Calc, 801 at 306. (4) (1891) I. L. R. 18 Cald. 647, 
(5) (1886) 11 A. C. 541 at 553, 
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obligations of the defendants ster se [see Magniram v. 
Mehdi Hossein (1), Chagju v. Umrao Singh (2) Balambhat 
v. Narayanbhat (3) Mahammad Kuni v. Visvanathatyar (4), 
and Cottingham v. Earl of Shrewsbury (5).] No materials have 
been placed before us to show that the decision in the suit to 
which we have referred, was given under circumstances which 
could possibly make it operate as res judicata between co-defen- 
dants. We must, consequently, hold that the decisions in the 
suits of 1894, brought by defendants 5 to 8 to enforce their 
mortgages of 1884 and 1387, operate as res judicata, and as those 
suits were dismissed, rightly or wrongly, against the mortgagee 
of 1886, the defendants 5 to 8 are not entitled to rely upon 
those mortgages as against the plaintiffs who now represent the 
mortgagee of 1886. The true test to be applied to a case 
of this description is, are the defendants 5 to 8 entitled, 
after their defeat in the litigations of 1894, to enforce 
their mortgages of 1884 and 1887 against the mortgagee of 
1886? If they are not, and if their remedy was by way of 
an appeal against the adverse decisions of 1894, they aré 
obviously precluded from falling back upon their mortgages of 
1884 and 1887. The effect of their purchase in execution of their 
own decrees has been to give them a title against their mort- 
gagors alone, and as the suits in which these decrees were 
made, were dismissed against the mortgagee of 1886, they have 
not obtained a valid title against him or his representative ‘in 
interest. The Subordinate Judge was, in our opinion, clearly 
in error in this matter. He proceeded on the assumption that 
the .effect of the dismissal of the suits of 1894 was to leave 
the parties in the position which they would have occupied if 
the mortgagee of 1886 had never been joined as a party 
defendant in those suits. This view is obviously unsound. The 


mortgagee of 1886 was brought before the Court ; he challenged’ 


the validity of the mortgages of 1884 and 1887, as he was 
efititled te do, and his resistance was successful, Under these 
Circumstances, the conclusion appears to be irresistible that the 
present plaintiffs may. rightly claim the full benefit of the 
dismisgal of the suits of 1894, and are entitled to enforce their 
security against the properties in the hands of defendants 5 
to 8, precisely as if the mortgages of 1884 and 1887 had no 


(1) (1903) I. L. R. 81 Calc. 93. (88 (1900) I. L. R. 25 Bom. 74, 
(2) (1900) I. L. B. 22 All. 886. o (4) (1902) L L. R. 26 *fad, 337, 
i e (b) (1848) 3 Hare 627. 


629 


CIVIL, 


1907. 
Gurdeo Singh 
t. 
Chandrikah Singh 
and 
Chandrikeah Singh 
v. 
Rashbehary Singh. 


Mookerjos, J. 


630 


CIVIL, 
1907. 
Spree jen Singhi 
Chandrikal Singh 


Chandrikah Singh 


». ] 
Rashbehary Singh. 


Mookerjee, J. 


fHk CALCUTTA LAW JOURNAL. [Vor. V. 


real existence. The second ground advanced on behalf of 
defendants 5 to 8 must be overruled, and the frst ground 
taken on behalf of the plaintiffs must consequently prevail. 

The third ground taken on behalf of defendants 5 to 7 
raises the question, whether they are not entitled to priority 
over the mortgage of 1886 which the plaintiffs seek to enforce, 
in respect of the sum of Rs. 1,952 which formied part of the 
consideration of their mortgage of 188y. It is established by 
the evidence that out of the sum advanced by defendants 5 
to 7 upon the mortgage of 1887, Rs. 100 was paid in satisfaction 
of the interest due upon a prior mortgage of the 15th Decem- 
ber 1884 executed in favour of persons now represented by 
defendants 5 to 8; another sum of Rs. 1,072 was applied 
in discharge of interest due on a bond of the 29th March 1885, 
and a third sum of Rs. 780 was applied in satisfaction of the 
interest due on a bond of the 2nd June 1885. Upon these 
facts, it is argued by the learned vakil for defendants 5 to 7 
that to the extent of these three sums of money which were 


‘applied in satisfaction of interest due on three bonds earlier 


than that of the present plaintiffs, they are entitled to a 
declaration of priority. In support of this position, reliance 
is placed upon the cases of Gokuldoss v. Rambux (1), Gopal 
Chunder v. Herambo Chunder (2) and Lamba v. Vishvanath (a). 
It is argued, on the other hand, by the learned vakil for the 
plaintiffs respondents, that there are two objections to the right 
claimed by the defendants, each of which is fatal to their 
contention. It is pointed out, in the first place, that the 
decision of this question is barred by the principle of construc- 
tive res judicata, and it is contended, in the second place that 
upon the admitted facts, the principle of subrogation has no 


possible application. In our opinion, the argument advanged 


on behalf of the appellants is not well-founded, and their 
ccntention must be overruled. It is manifest that this claim 
fo. priority might and ought to have been set yp if the liti- 
gation of 1894 in which the mortgage of 1887 was enforced. 
[Jones on Mortgages, Secs. 1439-41 and 1589A., 6th Ed. Vol. II, 
PP. 397, 526] Indeed, as we have already pointed aut, the 
mortgagees did set out in their plZint circumstances sufficient 
to form the foundation of the claim now advanced. It was not, 
however, pressed, and the suit appears *o have been dismissed 


(1) (1884) L. R 11 I. A. 126; ja L. R. 10 Cale. 1035. 
(2) (1889) I. L. R. 16 Cale, 528. . 
(3) 1898) I. L, R. 18 Bom. 86. * 
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so far as the mortgagee of 1886 was concerned. There is, 
therefore, considerable force in the contention that it is no 
longer open to the mortgagees of 1887 to set up in the present 
litigation the claim for priority which might and ought to have 
been adjudicated upon in the litigation of 1894 [see Srz Gopal 
v. Pirthi Singh (1) Mahabir Prasad vw. Macnaghten (2), 
Kameswar Prasad v. Raj&umari Rutten Koer (3).] It is not 
necessary, however, to fely upon this ground, as a question 
might arise as to whether the dóctrine of constructive res 
judicata is applicable where the subject-matters of the two suits 
are different [Surjiram Marwari v. Barhamdeo Pershad (4).] 
We are satisfied, however,that the second branch of the con- 
tention of the learned vakil for the respondents must be 
sustained. That contention, in sübstance, is two-fold, namely, 
frst, that the doctrine of subrogation entitles a person to the 
benefit of a mortgage in favour of a stranger, either when he 
is compelled to pay it off to protect an interest of his own 
in the property mortgaged, or by an agreement ; and secondly, 
that in any event, the entire amount of a senior encumbrance 
must be paid before subrogation can be claimed. The first of 
these points raises the question of the nature of subrogation 
and the principle on which it is founded. That principle is 
thus explained by Mr. Justice Sutherland in ZHsworf v. 
Lockwood (5). “Subrogation is substitution by operation of 
law to the rights and interests of the mortgagee in the land, is 
by redemption, and redemption is payment of the mortgage 
debt after forfeiture by the terms of the mortgage contract ; 
so that really the subrogation or substitution by operation of 
law arises or proceeds on the theóry that the mortgage debt is 
paid. If the ¿holder of a bond assigned it to a party claiming 
ı right to redeem, the latter is subrogated by the assignment 
‘© the mortgage debt and mortgage security and to the instru- 
nent evidencing such debt and security, and there is no room 
or, Qccasion for subrogation by operation of law." Consequently, 
t may be said,in general, that to entitle one to invoke the 
‘quitable right of subrdgation, he must either occupy the 
»osition 6f a surety of the debt or must have made the pay- 
tient under an agreement ‘with the debtor or creditor that he 


a) (1902) L. 


R 39 L. A. 118; "T. L. R. 24 All, 499 
(2) (1889) L. R 16 I. A. 107; I. L.R 16 Ca. 682 
(3) (1892) L. R. 19 T. A. 234 ; I. L. R. 90 Cale. 79 " 
(4) (1805) 1 O. L. J. 887 at 358. 


(5) (1870) 42 N. Y. 89. 
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should receive and hold an assignment of the debt as security, 
or he must stand in such a relation to the mortgaged premises 
that his interest cannot otherwise be adequately protected. 
The foundations of the rule were elaborately examined in a 
recent case [ Wilkins v. Gibson (1)] in which Mr. Justice Cobb 
stated the rule to be that a “subrogation will arise only in 
those cases where the party claiming it advanced the money to 
pay a debt which,in the event of défault by the debtor, he 
would be bound to pay, or where he had some interest to 
protect, or where he advanced the money under an agreement, 
express or implied, made either with the debtor or creditor 
that he would be subrogated to the rights and remedies of 
the creditor.” This distinction, between the position of a 
person who pays off a mortgage to protect an interest of his 
own, and the position of another who claims subrogation by 
agreement is well-marked, and, is said to ‘have been borrowed 
from the Civil Law, which recognised two kinds of subrogation, 
namely, “legal subrogation,” which took place of right, and 
without any agreement as such by the creditor and as a matter 
of equity, and “conventional subrogation” which was applied 
where “an agreement was made with the person paying the debt 
that he would be subrogated to the rights and remedies of the 
original creditor. [Howe’s Studies in the Civil Law, 1905, p. 256. 
See also Merchants Bank v. Tillman (2), where the doctrine of 
conventional subrogation is examined]. The case of Go£u/das v. 
Rambux (3), where it was held that the purchaser of an equity 
of redemption who had paid off the first charge might use the 
first mortgage as a shield against mesne incumbrancers, the 
payment being made by a person, who is under no personal 
obligation to pay, only to protect his own interest, furnishes an 
illustration of the former class of,cases. The case of ¥agatdhar 
Narain v. Brown (4) furnishes an illustration of the second 
class of cases ; whereas the decision of their Lordships of the 
Judicial Committee in Dinobundhn Shaw Chówdbry V. Fogmgya 
Dasst (5) shows the line dividing the class of cases where 
no bargain is made when the money is aflvanced, and cases where 
the money is advanced on the understanding that the creditor 
should be subrogated to the position of the mortgagee. It 


is only in the first class of cases that the question of intention 
(1) (1901) 118 Georgia 31; 88 8. E. 874. ° 
(2) (1898) 106 Georgia 65; 398. E. 794. 
(3) (1884) L. R. 11 I. A. 128; I. L, R, J0 Calo. 1085, 
(4) (1906) I. L. R, 38 Cale, 1188. E 
(8) (1901).L B. 99 I. A. 9; I. L. R, 29 Cale. 164. ° 
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to keep the mortgage alive, arises. ` The doctrine of subrogation 
is not applied for the mere stranger or volunteer, who has paid 
the debt of another, without any assignment or agreement for 
subrogation, being under no legal obligation to make the pay- 
ment, and not being compelled to do so for the preservation 
of any rights or property of his own. This doctrine is no 
where more clearly and concisely expounded than in the judg- 
ment of the Supreme ‘Court of the United States in Zina Life 
Insurance Company v. Middleport (*), where the principle laid 
down by Chancellor Johnson in Gadsden v. Brown (2) and by 
Chancellor Walworth in Sandford v. McLean (3) was adopted 
as well-founded on reason. That principle is, that subrogation 
as a matter of right is never applied in aid of a mere volunteer. 
Legal substitution into the rights of a creditor for the benéfit 
of a third person, takes place only for his benefit who, being 
himself a creditor, satisfies the lien of a prior creditor, or for the 
benefit of a purchaser who extinguishes the 'encumbrances upon 
his estate, or of a co-obligor or surety who discharges the debt 
or of an heir who pays the debts of the succession. [Shinn v. 
Budd (4.] Any one who is under no legal obligation or liability 
to pay the debt, is a stranger, and if he pays the debt, he is a 
mere volunteer [Arnold v. Green (s).] To the same effect are 
the decisions in Crippen v. Chappel (6), Hough v. Etna Life 
Insurance Company (7), and Watson v. Wilcox (8). The learned 
vakil for the respondents placed reliance upon passages from 
Sheldon on Subrogation, sections 240-243, which fully bear out 
his contention, and the position is further strengthened by 
the expositions contained in Jones on Mortgages, section 874, 
(6th edition Vol. I p. 918), aud Harris on Subrogation Secs. 
792-797. If these doctrines, which appear to us to be based on 
prigciples of justice, equity and good conscience, are applied 
to the case before us, it becomes manifest that the clàim 
put forward on behalf of defendants 5 to 7 is entirely 
unfounded. Wher a portion of the money advanced by 
tfiém, was applied in part satisfaction of the interest due 
on earlier bonds, it could not be said that they were compelled 
to makg the payment to protect an interest of their own in 
the property mortgaged té them; much less could it be sug- 


(1) (1887) 124 U. S. 525, e (8) (1893) 8 Paige N. Y. 192, 
(2) (1848) Bpeers, Eq. (S. O.) 87. (4) (1862) 14 N. J. Eq. 284, 
(5) (1889) 116 N. Y. 566. ° 
(6) (1886) 85 Kansag 495 ; 57 Am. Rep. 187. e 
: (7) (1870) 57 IU. 818 ; 11 Am. Rep. 18. 
(8) (1876) 89 Wis. 643; 90 Am, Rep. 63, 
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OIvin. gested that there was any agreement, express or implied, upon 
1907. which a claim for subrogation could be founded. There is 
G urdeo Bingh a second answer, however, as the learned vakil for,the res- 


pondents has pointed out, to this claim for subrogation. The 
sums were applied only in part satisfaction of the claim for 
E interest due upon earlier bonds, and it is difficult to appreciate 
Rashbehary Singh. how, under such circumstances, a claim for subrogation could 
Mookerjes J. ` arise. The person who makes the paymerlt cannot, by simply pay- 
= ing the interest as it accrues br paying or discharging a portion of 

the interest which has already accrued, claim a right of subro- 

gation. He must pay the entire amount of an encumbrance 

| which is senior to his own. This doctrine is based upon a 

{ perfectly intelligible principle ; for as we have already explained, 

subrogation is by redemption, and unless there is redemption, 
it is not easy to perceive how subrogation can take place 
[Merritt v. Hosmer (1), Street v. Beal (2), O'Reilly v. Holt (3), 
Carter v. Neal a It is obvious that the contrary view would 
lead to endless difficulties. It would enable a person who has 
made a part payment of the interest due on a mortgage-security, 
to claim subrogation; would he then occupy the position of a 
joint mortgagee with the person whose claim is partially 
satisfied? What would be his position with regard to interest 
subsequently accruing upon the prior mortgage, and how are 
the rights to be worked out, if as in the case before us, 
the prior mortgagees have already sued and enforced their 
security ? The rule, therefore, that before one creditor can 
be subrogated to the rights of another, the demand of the latter 

, must be entirely satisfied, so that he shall be relieved from all 
further trouble, risk, and expenee, is based upon good sense and 
ought to be adopted as applicable to the case before us (Sheldon 
on Subrogation, sections I4, I9, 25, 7O and 83; Harris,on 
Subrogation, section 29). To use the language in Hollingworth 

v. Floyd (s), "it would not subserve the ends of justice to 
consider the assignment of an entire debt to a*surety *as affected 
by operation of law, when he had paid but a part of it and still 
owed a balance to the creditor, and the Court would not 
countenance such an anomaly as a fro tanto assignment, the 
effect of which would only be to*give distinct interests in the 


v. 
Chandrikah 'Bingh 


and 
Chandrikah Singh 


(1) (1858) 11 Gray (Mass.) 270, 71 Am. Bec. 718. 

(2) (1864) 16 Iowa 68 ; 85 gm. Dec. 604. 

io (1877) 4 Woods. C. C, 645 ; 18 Fed Cases 792. : 
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(6) (1807) 2 Harris & Gill (Mary]and) 91. QM 


Vor, V.] HIGH COURT. 


: same debt, to both creditor and surety”. This view is in no 
"way inconsistent with that taken by the learned Judges of the 
Bombay High Court in Lomba v. Vishvanath (1). On the 
grounds, therefore, that the position of defendants 5 to 7 did 
not entitle them to claim the benefit of the principle of subro- 
gation, and that partial payment was not sufficient to entitle 
them to succeed to the rights, of the prior incumbrancer by 
subrogation, we must*over-rule the third ground upon which the 
decision of the Subordinate Judge *is sought to be assailed. 
The fourth ground "upon which the decision of the Sub- 
ordinate Judge is challenged on behalf of defendants 5to 7 is 
‘that the plaintiffs are not entitled to claim interest at the rate 
specified in the mortgage of 1886, inasmuch as on the 18th 
‘June 1889, they entered into a compromise with their mortgagors 
by which they undertook to reduce their claim for future interest 
to 6 percent. per annum. In answer to this contention, it is 
argued on behalf of the plaintiffs respondents that the compro- 
mise in question is inoperative in law, as it was not registered 
under section 17 of the Registration Act. The facts, so far as 
a statement of them is necessary for the decision of this point, 
are not disputed before this Court. It appearsthat in 1889 the 
present defendant 14, the mortgagee under the bond of 1886, 
sued the mortgagors for recovery of interest due at the 
time of the institution of that suit. On the 18th June 1889, a 
petition of compromise was filed on behalf of the parties. It 
recited that the plaintiffs had been paid Rs. 100 in cash, that the 
balance of Rs. 593 was to be paid within the 4th February 1890, 
and that upon failure to do so, interest would run upon the 
decretal amount at the rate.of 60 per cent. per annum. The 
compromise further contained a term by which the mortgagee 
agreed to accept future interest, on the entire amount of debt 
covered by the bond, at the rate of 6 per cent. per annum. This 
compromise was recited in the preamble to the decree which was 
made in that litigation. The decree however was based on that por- 
* tion only of the compromise which related to the subject-matter of 
that suit, as is required by sectioni375 of the Code of Civil Procedure. 
No dacree was made in respect of the covenant by the mortgagee 
to reduce the claim for future interest to 6 per cent. per annum. 
Upon these facts, it is contended on behalf of defendants 5to7 
that the compromise is Operative, though not registered, because 
it was recited i in the decree. in support of this position reliance is 


> o(1) (1893) I. L. R. 18 Bom. 86. 
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CIVIL, placed upon the cases of Bindesri Naik v. Ganga Saran Sahu (1) 
1907. and Raghubans Mani Singh v. Mohabir Singh (2). It is argued," 
Gurdeo Singh on the other hand, by the plaintiffs respondents that the petition 
of compromise, in so far as it related to matters beyond the scope 
of the suit in which it was filed, required to be registered, and 
P this view is sought to be supported by a reference to the cases 
Rashbehary Singh. of Pranal Annee v. Lakshmi Annee (3), Muthayya v. Venkatarat- 
: Mookorjee. J.. nam (4), Birbhadra v. Kalpataru Paudà (5) and Patha v. 
S Esu$ (6). In our opinion, thé contention advanced on behalf 
l of the plaintiffs respondents is well- founded and must prevail. 
"The point is really concluded by the decision of their Lordships 
- of the Judicial Committee in Pranal Annee v. Lakshmi Annee (35^ 
the true effect of which was explained in Airbhadra v. Kalpa- 
! taru (7). After a careful examination of all the authorities on' 
the subject, we adopt the view put forward in that case. A 
petition of compromise, in so far as it relates to properties in suit, 
does not require registration under section 17 of the Registra- 
tion Act, and the decree, in so far as it gives effect to the settle- 
ment touching such properties, operates as res judicata. If it 
gives effect, however, to the settlement touching properties extra- 
neous to the litigation, the decree is, to that extent, clearly 
without jurisdiction, and is inoperative. In relation to these 
extraneous properties, the parties must fall back upon the petition 
itself, which cannot, without registration, effectively declare or 
create title to immovable property exceeding Rs. roo in value. 
The same view was adopted by this Court in the case of Kali 
Charan Ghosal v. Ram Chandra (8). The case of Raghubans 
v. Mahabir (2), upon which much stress was laid on behalf of 
the appellants, appears to be based upon a misapprehension of 
the judgment of their Lordships of the Judicial Committee in 
Pranal Annee v. Lakshmi Annee (3), With all respect for the 
learned Judges, who decided that case, we find ourselves entirely 
unable to adopt their view, and we are supported in our conclu- 
sion by the decisions of the Madras High Court, in Patha Y. 
Esup (6), Muthayya v. Ven&ataratnam (4) and Achutamaraju v. 
Subbaraja (9). If the view adopted by the learned Judges of the 
Allahabad High Court in Raghubans v. Mahabir (2), is well- 


t. 
Chandrikah Bingh 
and 
Chandrikah Singh 


(1) (1897) I. L. R. 26 I. A. 9 ; I, L. R. 20 All. Mil 

(2) (1905) I. L. B. 28 All 78. 

(8) (1899) L. R. 26 I. A. 101 ; J. L. R. 2 Mad. 508. s 

(4) (1901) I. L. R. 25 Mad. 658 (7) (1905) 1 O. L. J. 388. 

(5) (1905)*1 C. L J. 888. (8) (1908) I. L. R. 80 Cale. 78% 
(6) (1906) I. L. R. 29 Mad, 865. (9) (1901) I. &, R, 26 Mad. 7, 
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- founded, litigants, may, as was pointed out in Birbhadra v, 
“Kalpataru (1), evade with impunity the provisions of the Registra- 
tion Act, the Stamp Act, the Court fees Act and the Civil Courts 
Act, which last defines the jurisdictions of different classes of 
Courts. We are unable to persuade ourselves to hold that this 
is what was intended by their Lordships of the Judicial Com- 
mittee. It has not been disputed, and it cannot be disputed, that 
the petition of compromise in question purported to extinguish 
title to or interest in irmoveablé property of a value exceeding 
Rs. 100. We must, consequently, hold that it is inoperative, 
because it was not registered. The fourth ground taken on 
behalf of defendants 5 to 7 cannot consequently be supported. 

The first ground taken on behalf of the plaintiffs respond- 
ents who have preferred a separate appeal, relates to the question 
of res judicata, and has already been disposed of in connection 
with the second ground taken on behalf of defendants 5 to 7. 


The second ground taken on behalf of the plaintiffs raises 
the question, whether defendants 5 to 7 would not be 
bound to account for the profits received by them during their 
possession of the mortgaged properties after their purchase at 
the execution sale, and whether these defendants are entitled 
to have interest at the contract rate, specified in their securities, 
calculated after the dates of their respective decrees. Both 
these contentions would seem to be well-founded, and it is 
sufficient to refer to the case of Ganga Das v. Jogendra Nath (2), 
which is entirely in accord with the decision of their Lordships 
of the Judicial Committee in Kedar Mul Marwari v. Bishen 
Pershad (3) Jt is not necessary, however, to deal with this 
point in detail because, as we have already held, defendants 
5 to 7 are not entitled to rely upon their mortgages of 
1884 and 1887 as against the mortgage of 1886, which the 
plaintiffs seek to enforce. The plaintiffs are entitled to enforce 
their secprity precisely in the same manner as if the mortgages 

-.Qf 1884 and 1887 had never been created. 

The only point taken on behalf of defendants 9 to 12 
raises the question, whether they are not entitled to their costs 
inthe'Court of first instance as well as in this Court. It is 
manifest that the case of the plaintiffs as against them has 
entirely failed, and the learned vakil for the plaintiffs has not 

` . 
af (1905) 1 O. L. } 888. : (2) (1907) C. L. J. 815. 
(8) (1903) L. B, 31 I. A. 57; I. L, R. 81 Cale, 832. 
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seriously resisted the claim for costs n forward on béhalf of 


defendants 9 to 12. 
The result, therefore, is that Appeal No. 540 of i904 


.preferred by defendants 5 to 7 fails, and must be dismissed. 


Appeal No. 566 of 1904 preferred by the plaintiffs must be 
allowed, and the decree of the Subordinate Judge modified 
to this extent, namely, the words “subject to the prior mort- 
gage charge of the defendants 5 to'8 and” and "the 
mortgage decree of the defendhnts Nos, 5 to 8 and” shall be 
expunged. The cross objection of defendants 9 to 12 
must also be allowed, and they will be entitled to tlieir costs 
in the Court below. So far as the costs of this Court are 
concerned, defendants 5 to 7 must pay the costs of the 
plaintiffs respondents in Appeal No. 540 of 1904, and the 
plaintiffs appellants in Appeal No. 566 of 1904 must pay the 
costs of defendants, 9 to 12. Only one decree will be 
drawn up in the two appeals, and, to avoid future difficulties, 
the decree must be self-contained without any reference to the 
decree of the Subordinate Judge. 

B. M. Decree modified, 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 


ELOKESHI DASI AND ANOTHER 
v. 
ABINASH CHANDRA BOSE AND oTHERS.* 


Publio Demands Recovery Act (I of 1895 and I of 1897), Ssction 10— Notice, 
mon-service of, affect of —Sale, nullity, suit to set aside—Limitation Act 
(XV of 1877), Art. 12— Ciril Procedure Code (Aot XIV of- did 
section 244, tf bars u suit to set aside. a certificate sale. 


If a notice under section 10 of the Public Demands Recofery Act has 
not been duly served, the ceitificate is itlegal and void, and the sale bas&d 
thereon is a nullity. 

Chunder Kumar v. Secretary of State (1) followed. 

The person whose property has been sold without sertice, of ndtice under 
section 10 is entitled to sue for recovery of possession within twelve years 
from the date of dispossession. 

Where by reagon of omission to serve a notice under section 10, there: 
is no legal decree and no legal sale, a suit to set aside the sale and to recover’ 
possession of the property sold is not_barred by section 244 of the Civil Pro- 
cedure Code. s 

, * Appeal from Appellate Decreg No. 1423 of "1904 against the decree of 
G. K. Deb, Esq., District Judge, Hooghly, dated the 27th February 1904, 


reversing that *of Babu Akshay Kumar Bose, Subordinate Judge, Hooghly, 
dated the 80th April 1902 å 


(1) (1900) I. L. R, 27 Cale, 698, 


r 
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Appeal by the Defendants. 


_-Buit to set aside a certificate, certificate sale and to recover 
possession of property. 

This was a suit by eleven plaintiffs for cancellation of a 
certificate made under the Public Demands: Recovery Act of 
1895, for reversal of a sale held in enforcement of a certificate 
and for recovery of possession of the property sold. The 
certificate was made on the gth February, 1898, under the 
provisions of Act I df 1895 as amended by Act I of 1897. The 


"sale was held on the 17th January, 1900. The suit was institu- 


ted on the 8th October, 1907, The persons named as judgment- 
debtors in the certificate were plaintiffs 2, 3, 9, 10 and 11, 
and the deceased father of plaintiff No. 1 who had died in 1896. 
The plaintiffs alleged that the notice under section 10 of Act T 
of 1895 had: not been served. The suit was resisted upon 
various grounds of which it is sufficient to mention the plea 
of limitation under Article 12, and the bar under sections 244 
and 312, Civil Procedure Code. The Subordinate Judge held 
that the suit was not barred either under Article 12 or sections 
244 and 312, so far as plaintiffs 1 and 4 to 8 were concerned 
as they were not named as judgment-debtors in the certificate. 
In this view of the matter, he decreed their claim and dismissed 
the claim of the other plaintiffs. Both parties appealed to the 
District Judge. He held upon the evidence that the notice 
under section 10 had not been served, and concluded that the 
certificate was not operative as a decree, and the sale based 
thereupon, was consequently void. As regards the question of 
limitation, he held upon the cases of Saroda Charan v. Kista 
Mohun (1) and Barat v. Ramgut Singh (2), that as the sale 
was voidit did not require to be set aside within one year. 
He also referred to Beyby Chand v. Kristo Mohini (3), Shivaji 
v. Collector of Ratnagiri (4), Nagu v. Salu (5), Raghubar v. 
Bhikyą Lal (6), Banku Behari v. Krishto Gobindo (7) as illustra- 
tions of cáses, in which the one year's rule had been held 
inapplicable, because the transaction impeached was a nullity. 
In this view of the matter, he held that all the plaintiffs were 
entitled to recover possession within twelve years from the 


(1) (1897) 1 0. W. N. 6]6. (4) (1886) L L. R. 11 Bom, 429. 
(2) (1896). L. R. 28 Cale, 775, . (5) (1890) I. L. R. 15 Bom, 424. 
(9) (1894) I, L. R, 21 Calo, 628. (6) (1885) I. L. B. J2 Calc, 69, 


» (7) (1902) I. L. B. 30 Calo, 483. 
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date of dispossession. The suit was accordingly décreed, the. 
sale was declared null and void and possession was ordered to” 
be delivered to the plaintiffs. The defendants appealed tQ the 
High Court and repeated the objections which they had urged 
in the Court below. 

Babu Braja Lal Chakravarti for the Appellants. 


Babu Radhika Charan Mittex for the Respondents. 

The judgment of the Court, was delivered by 

Rampini J.—This is an appeal in*a suit brought to set 
aside a sale held in execution of a certificate issued under the 
Public Demands Recovery Act and for cancellation of a 
certificate. 

The learned District Judge has held that-the notice ünder 


section 10 of that Act was not served and that the certificate, 


in execution of which the sale took place, was ad 1524/0 null and 
void and so the sale was'a nullity. He has gone on to hold that 
the sale-proclamation ‘was not served and that the non-publica- 
tion of the sale-proclamation has resulted in substantial injury 
to the plaintiffs ; and he has accordingly set aside the sale. 

The defendants have now appealed to this Court ; and on 
their behalf three grounds have been pressed before us, frst, 
that the suit is barred by limitation, secondly, that the non- 
service of the notice under section ro of the Public Demands 
Recovery Act was a mere irregularity, and, thirdly, that the suit 
is barred under section 244, Civil Procedure Code. 

The case, we think, turns upon the question of the non- 
service of the notice under section 10. The District Judge has 
held that notice under section 1Q was not duly servéd. That 
being so, it follows that the sale was, as he says, a nullity and 
the certificate was illegal and void altogether. This finding š 
of the District Judge is a finding of fact which concludes us. 
"We cannot now consider whether the notice under section Io was 
duly served or not ; and, when it has been found that thee notice 
under section IO was not served, the other conclusions àt which 
the District Judge has arrived must follow as.a matter of course. 
The rule as to the effect of non-service of notice has been laid 
down in many decisions of this Court ; and we need only refer to 
one of the more recent of these decisions, namely, that .in the 
case of Chunder Kumar Mukerjee v. The Secretary of State for 
India in Council (1). That beibg so, it follows that the suit is 

(1) (1900) I. L. B. 27 Cale. 698.. a i 
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not barred by limitation. The sale being anullity, the twelve 
years’ rule of limitation applies ; and this suit has been brought 
within twelve years. j 

Finally, the provisions of section 244, Civil Procedure Code, 
do not bar the suit. The cases in which it has been held, that 


section 244 bars the suit are cases in which there has been a 
decree and a sale in execution. 


There has been no legal decree or legal sale in this case. 
This appeal is accordingly dismissed with costs. 


"B. M. d Appeal dismissed. 


Before Sir Francis William Maclean, K.C.I.E., Chief Fustice 
and Mr. S ustice Fletcher. 


MOZAFFER ALI 
v. ex 
MIRZA HEDAYET HOSSAIN.* 
‘Religious Endowments Act (XX of 1863), section 18—1Leare to bring suit for 


aocounts—Grant af leavre— Order, if a decrec—Ciril Procedure Code 
(Act XIV of 1882), section 2—Appeal. 


Act XX of 1863 (Religious Endowments Act) makes no provision for 
‘appeal and an order granting leave to bring a suit for the purpose of 
having the accounts of a certain religious endowment not being a “decree” 
within the meaning of section 2 of the Code of Civil Procedure, no appeal 
lies against such an order. 

Kazem Ali v. Asim Ali Khan (1) referred to. 


Appeal by the Defendant. 
‘Order granting leave to bring a suit for accounts of a 
` “certain religious endowment; known as Basanta Ali Khen 
Estate. » i i 
e The facts of the case appear from the judgment. 
Mr. Casperss and Babu’ Joy Gopal Ghosha for the Appellant. 
Babu Baranashibashi Mukerjee for the Respondent. 
The judgmént of the Court was delivered by 
Maclean C. J.—The first question we have to decide is 
whether an appeal lies. 

The appeal is against the leave granted by the District 
` Judge of Murshidabad: to the plaintiff (the present respondent) 
to bring a suit for the purpose of having the accounts taken of 


* Appeal from Original Dacree No. 137eof 1906 against an order of W. H. 
Lee, E. District Judge of Marshjdabad, dated the 10th February 1905. 


a (1) (1891) I. L R. 18 Calo, 382. 
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a certain religious: endowment known as Basanta Ali Khan's 
Estate. The Court went into the matter and was satisfied that 
a prima facte case had been made out and gave the requisite 
leave, which it is empowered to do under section 18 of Act XX 
of 1863. The question is whether an appeal lies from that- order. 

The matter is governed by the section, I have already 
referred to. There is nothing in that section about any appeal ; 
the Act is silent about any appeal. Ido not see how there can 
be any appeal from such an oder. It is clearly not a “decree” 
within the meaning of section 2 of the' Code of Civil Procedure, 
and unless this be so, whence comes any right of appeal? It 
was held in the case of Kazem Ali v. Asim Alt Khan (1) that 
no appeal lay against an order refusing such leave. The same 
principle applies to the present case. There is no provision for 
appeal in the Act, and unless the appellant can show that 
the order isa “decree” within the meaning of section 2 of the 
Code of Civil Procedtre, no appeal lies. 

The appeal must, therefore, be dismissed with costs, hearing- 
fee, three gold mohurs. 


M. M. C. Appeal dismissed. 
(1) (1891) I. L. R. 18 Calc. 382. 





Before Mr. Fustice Mookerjee and Mr. S ustice Holmwood. . 
NAWAB DILDAR ALI KHAN 


v. 
BHOWANI SAHAI SINGH AN» oTHERS.* 


Partition of joint property, suit. for— Costs, appeal, for—Appeal, if and when 
maintainable— Principle, matter of—Proprietors and lessees, interest as—~ 
Allotment of shares in proprietary @ad leasehold interests — Costs up to the 
preliminary deoree, by whom payable—Hateable distributiong-Costs, subse- 
quent to preliminary decree, by whom to be borre—Lessor and lessee, liabili- 
ties of to pay costs—A pportionment. 

An appeal will lie upon a question of costs when a matter of principle is 
involved. . . > 
Bunwari Lall v. Ohowdlry Drup Nath(1), and Moshingan v. Mosari (2) 
referred to. 
As the plaintiff in a partition suit commences it for his own advantage, 
convenience and security, and as the defendant as joint owner holds his 
undivided share always subject to the right of the plaintiff to demand partition, 


* Appeal from Original Decree No. 164 of 1905 against a decree of Babu 


Jogendra Nath Deb, Subordinate „Judge of Patna dated the 29th September 


(1) (1886) T. L. R. 12 Cale. 179. (2) (1885) I, I, R. 12 Calo, 27f. 
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the parties must each bear their own costs of the suit up to the stage of the CIVIL, 
prefiminary decree, and the costs of the partition should be divided between 1907, 
the parties in proportion to their respective shares in the estate, — 
Shamá Soondaree v. Jardine Skinner and Oo. (1) referreed to. DM 
^ Agar v. Fairfaw (2), Hiton v. Elton (8), MoBride v. Maloomson (4), Balfe v. t. d 
Redington (5) and Leslie v. Lord Dunganon (6) cited. Bhowani Sahai 


Khettar Pal v. Khelal Kristo (T) distinguished Singh. 


If, however, there has been a frivglous contest, the party by reason cf 
whose opposition unnecessary*costs are incurred, may be made liable. 

Porter v. Lopes (8) referred to. e 

A lessee who accepts a ledse of a share in joint property, does so with full 
knowledge that the subject matter is liable to partition, and if he finds himself 
a defendant in a partition suit, itis by reason of his own voluntary act, and in 
such a suit each party must bear his own costs up to the first hearing or 
preliminary decree, and the costs of the partition should be borne by the parties 
in the proportion of their iuterests. 

If the lessee took no part in the partition proceedings, and nelther claimed 
nor obtained the benefit of a separate allotment, he could not be called upon to 
contribute to the costs of the partition. But if he did, the costs must be 
borne by him rateably with the other parties, according to his interest in the 
premises, 

A permanent lessee may be regarded as a purchaser and will be entitled to 
similar privileges and subject to similar liabilities. 

The costs of the partition should, as between the lessor and the lessee, be 
borne by them in proportion to their respective interests in the share covered by 
the mokurari (lease), E 


Herbert v. Eyre (9) and Herbert v, Hedges (10) referred to, 
Cornish, v. Gest (11) explained and distinguished. 


Appeal by the Plaintiff. 
Suit for partition of joint property. 





The facts of the casé material to this report appear from the 
judgment. A 
Dr. Sarat Chandra Banerjee and Babu Chandra Sekhar 
Prasad Nardin Singh for the Appellant. 
Babu Ganesh Dutt Singh for the Respondents. C. A. V. 
. The judgment of the Court was delivered by 


œ + Mookerjee J.— This is an appeal on behalf of the plaintiff 
in an action for partition of joint property, and the only 


(1) (1869) J2 W. R 160. 
(2) (1808-11) 17 Ves, 533 ; 1 WAite and Tudor 181, 216, 


(3) (1860) 27 Beav. 682, (7) (1894) I. L. R. 21 Calc. 904. 
(4) (1840) 2 Drury and Walea 700. (8) (1877) 7 Ch. Div. 367. 
(5) (1852) 2 Ir. Ch. Rep. 324. (9) (1888) 2 Jones Ir.) 808, 


(6) (1860) 12Jr. Ch. Rep. 205. — , — (10) (1844) 10 Ir. Eq. Rep, 479. 
#(11) (1788) 2 Cox. 27, 
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portion of the decree which is challenged is that which relates 
to costs. A preliminary objection is taken on behalf of the 
respondents that the appeal ought not to be entertained, as the 
question of costs was purely in the discretion of the lower Court. 
Tt is well settled, however, that an appeal will lie upon a question 
of costs when a matter of principle is involved, [Bunwart Lall v. 
Chowdhry Drup Nath (1), Mosktngan v. Mozari (2),] and as an 
important question of principle is raised*before us, the appeal is 
maintainable. The preliminary objection, therefore, is over-ruled. 

The facts, so far as it is necessary to state them, to elucidate 
the question of principle raised on behalf of the appellant, may 


be briefly outlined. The plaintiff and the defendants are joint 


owners of the zemindari which is the subject matter of partition. 
Defendants 1 to 9 have a share in the estate as proprietors, 
and they have also taken a mokarari of a fraction of the share. 
owned by the plaintiff; these defendants stand, consequently, 
in a two-fold relatión to the property, namely, they are pro- 
prietors of a share and are lessees of another share under one 
of the proprietors. The partition which has been effected by 
the Court below allots to these defendants two parcels, one 
corresponding to their share in the proprietary interest, and the 
other corresponding to their share comprised in their mokarari. 
The plaintiff, on the other hand, has been allotted a parcel which 
represents his share in the proprietary interest reduced by the 
share of which he has granted a mokarari to defendants 1 
to 9. In substance, therefore, the lands which correspond to the 
entire proprietary share owned by the plaintiff, have been sub- 
divided into two, inasmuch as the lands which represent the 
share granted in mokarari to ,defendants 1 to 9 have been 
carved out and separated. Under-these circumstances, the 
Subordinate Judge directed that each party should pay his qwn 
‘costs up to the stage of the preliminary decree, and that the 
costs of partition should be paid by the' parties in proportion 
to their respective shares in the estate. This order has betn 
assailed on behalf of the plaintiff, on two grounds, namely, irs? 
that the costs of the partition in respect of the share held 
in mokarari by the defendants 1 to 9 should be paid by 
them, and secondly, that the costs of the suit should not be 


borne by the parties themselves but ought to be rateably 
distributed. bd 


x . 
(1) (1885) I.I. R, 12 Caic. 170. (2) (1885) I, Is R. 12 Cale, 271, 
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In support of his first contention, reliance was placed by the 
learned vakil for the appellant upon the case of KAefferpal v. 
Khelal Kristo (1), which is an authority for the proposition that 
where a mortgagee of a share of joint property takes the bene- 
fit of a partition of the property and accepts and approves of it 
as part of his title, he is liable in respect of a proportionate share 
of the charge for costs of the partition, even though he is not 
formally a party to the partition suit. In our opinion, the ana- 
logy deducible from the case of a mortgagee, does not necessarily 
apply to the case ofa lessee ; but upon general principles which 
we shall presently explain, the contention of the appellant appears 
to us to be partially well-founded and must prevail. 

It is well settled that the ordinary rule ofthe Court of 
Chancery before the Partition Act of 1868 was, that no costs 
would be given up to the issuing of the Commission, but that 
the subsequent costs of issuing, executing and confirming the 
Commission should be borne by the parties'in proportion to the 
value of their interests. [Agar v. Fairfax (2), Elton v. Elton (3), 
Mc Bride v. Malcomson, (4), Balfe v. Redington (5), Leslie v. Lord 
Dungannon, (6) ; Daniell on Chancery Practice Vol. II, p. 1119, 
Seton on Judgments, Vol. II, p. 1881.] Substantially the same 
rule was adopted by this Court in Sham Soonduree v. Jardine 
Skinner & Co., (7) in which Mr. Justice Norman stated that as 
the plaintiff in a partition suit commences it for his own advan- 
tage, convenience and security, and as the defendant, as joint 
owner, holds his undivided share always subject to the right of 
the plaintiff to demand partition, the parties must each bear 
their own costs of the suit up to the stage of the preliminary 
decree, and the costs of the pagtition should be divided between 
the parties in proportion to their respective shares in the estate. 
The question now arises, whether when a share is in possession 
of a lessee from the proprietor, the costs proportionate to that 
share should be borne by the lessor as the respondants suggest 
tr by the lessee as the appellant contends. The case of Cornish 
¥. Gest (8) appears to be an authority for the proposition that 
when one of several joint owners has made a lease of his undivi- 
ded share, the lessee is a necessary party to a suit for partition, 
and his costs must be borne by his lessor. The reason, however; 


(1) (1894) I. L. R, 21 Cale. 901. 

(2) (1808-11) J7 Ves. 533 ;*1 W. & T. L. C. 181, 216. 

(3) (1860) 27 Beay. 632. (6) (1860) 12 Ir. Ch. Rep. 206. 

i) (1840) 2 Dr. & Walsh. 70. , (7) (1869) 12 W. R. 160. e 
(1858) 2 Ir. Ch, Rep, 824. (8) (1788) 2 Oox. 27, 


645 


CIVIL, 
1907. 


Nawab Dildar 
Ali Khan 
t. 
Bhowani Sahai 
Singh. 
Movkerjee, J. 


Nawab Dildar i 
Ali Khan 


t. 
Bhowani Sahai 
Singh. 


Mookerjee, J. 


— 


THE CALOUTTA LAW JOURNAL. ` (Vor. V. 


which was assigned by Mr. Justice Buller in this case in support 
of his conclusion, namely, that the lessor is the means of bringing 
the lessee on the record, has been questioned, and the „case it- 
self was dissented from by Baron Pennefather in Herbert v. 
Eyre (1), where that learned Judge pointed out that a lessee who 
accepts alease ofa share in joint property, does so with full 
knowledge that the subject matter is liable to partition, and 
if he finds himself a defendant in a partition suit, it is by 
reason of his own voluntary eact. The principle applicable to 
cases of this description, was elabórately examined in the 
case of Herbert v. Hedges (2), which was heard by the Court 
of Exchequer in Ireland in 1844. In that case, a suit was 
brought for partition of joint property, and the parties defen- 
dants included not only the co-owners in the property, but also 
lessees under one of the joint owners, one of whom had granted a 
lease of undivided portions of his undivided share. It was accepted 
as the settled rule, well-founded in principle and amply supported 
by authority, that each party must bear his own costs up to the 
first hearing, (which corresponds to the preliminary decree in 
our system), and that the costs of the partition should be borne 
by the parties in the proportion of their interests. It was argued 
on behalf of the lessees, upon the authority of Cornish v. Gest (3), 
that they were not only not liable to bear any portion of the 
costs of the partition, but were actually entitled to get their costs 
of the suit from their lessor. This extreme contention was 
over-ruled, and doubts were expressed as to whether Cornish v. 
Gest (3) could be defended on principle. Asto the liability of 
the lessees to bear the costs of the partition, it was ruled that 
ifthe lessees took no part in the partition proceedings, and neither 
claimed nor obtained the benefit of a separate allotment, they 
could not be called upon to contribute to the costs of*the parti- 
tion. Lord Chief Baron Brady pointed out that whether the | 
tenants should be called upon to contribute to the costs of 
the partition which are to be borne rateably, depends net merely 
upon the circumstance that they have an interest in the share 
in the lands, but also upon the consideration whether they are 
substantial parties to the suit and have taken a benefit under 
the decree. If they have taken part in the partition, if ‘an allot- 
ment of specific shares of the lands has been made to them, they 
stand in the same position as any other class of persons, interested 


(1) (1888) 2 Jones, 808, * (2) (1844) 10 Ir, Eq. Bep. 479. 


(3) (1788) 2 Cox. 27.* " e 
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in the subject-matter of the suit and bound to contribute rate- Pays 
ably to the costs of the partition according to their shares. In 1807. 
the case then before the Court, the tenants took no part in the Nawab Dildar 
proceedings, and no special allotment was made to suit their Ali Khan 
convenience, and it was accordingly held that they could not be Bhowani Sabai 
called upon to bear any proportion of the costs. Baron Penne- Singh. 


father pointed out that a contrary view might result in great AMookerjee, J, 
hardship to the lessor’; for instance, if the lessee has paid a Hs 
premium and holds under a permanent lease which entitles the 
lessor to nothing more than a fixed rent, the value of the interest 
of the lessee may be considerably in excess of that of the land- 
lord, and it is difficult to see why in a case of this description, 
if the lessee obtains an allotment suited to his convenience, the 
whole costs should be thrown upon the landlord. The learned . 
Judges further pointed out that a permanent lessee might be 
regarded as a purchaser and would be entitled to similar privileges 
and subject to similar liabilities. It cannot be suggested, as 
appears to have been suggested by Mr. Justice Buller, in Cornish 
v. Gest (1), that the lessee has been dragged into the litigation 
by his lessor. The landlord is seised of an undivided portion, 
makes a lease and thereby grants to his tenant undivided share 
in his undivided portion ; the tenant is a party to the instrument, 
he accepts it and executes a counter-part of it; he is as much 
a party to the lease as his landlord. The tenant is not brought 
into the situation of a necessary party by the act of his landlord 
alone ; he has accepted the instrument and his own act concurs 
with the act of his landlord. He takes the lands, and knows what 
he gets is a portion of an undivided share with all its rights and 
liabilities, and subject to the right of the co-owners of his lessor 
to institute a suit for partition. If such a suit is instituted, if 
be is made*a defendant as a necessary party, if he takes part 
@n the proceedings, if an allotment is made for his benefit, the 
costs must be borne by him rateably with the other parties 
aceording to his interest in the premises. These principles 
appear to us to be consistent with the rule of justice, equity and 
good conscience, and completely cover the present case. Here 
defendants 1 to 9 have been made parties not only in their 
character as ‘proprietors but also as lessees, and as we have already 
explained, the allotments have been so made as to give them 
Separate possession of diferent parcels representing their pro- 
prietary and ‘tenancy interest respectively. Under these 


? (1) (1788) 2 Cox. 27. 
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circumstances, they cannot justly throw upon their landlorc 
the burden of the costs of the partition proportionate to the 
share which they hold in mokarari. The -question, however 
remains, whether the whole of the costs proportionate to thi: 
share, should be borne by the lessees alone. In our opinion 
it ought to be borne by the lessor and the lessees in proportior 
to their respective interests in, the share covered by the mokarari 
This proportion is readily determined from the materials on the 
record. Accepting the vatuation made in the plaint, whict 
does not  áppear to have been challenged in the Cour 
below, the value of the share covered by the mokarari i: 
approximately Rs. 10,000. As Rs. 101 is the annual rent payable 
on the mokarari the value of the landlord’s interest may be 
roughly taken to be Rs. 12,000 which would represent about zc 


years’ purchase. The value of the interest of the landlord, 


therefore,. is one-fourth of that of the tenant. The costs ir 
respect of the share covered by the mokarari ought to be 
rateably distributed in this proportion. The decree shows that 


the costs proportionate to this share amount to Rs. 507-9-9p : 


one-fifth of this must be borne by the plaintiff; the balance 
Rs. 406-1-3p must be paid by defendants 1 to 9. The decret 


must be varied accordingly. 


As regards the second contention ofthe learned vakil foi 
the appellant, there is no substance in it. As we have already 
indicated, the case of Shama Soonduree v. Jardine Skinner & 
Co, (1); shows that. the costs of the suit up to the stage 
of 'the preliminary decree should ordinarily be borne by the 
parties themselves, and this is what has been done substan 
tially by the Subordinate Judge ; of course, if there had beer 
a frivolous contest, the party by reason of whose oppositior 
unnecessary costs were incurred might, as pointed ouj ir 
Porter v. Lopes (2), be made liable; it is not suggested 
however, that any such thing took place in this case. 

The result, therefore, is that this appeal must*be allowed, 
and the decree of the Subordinate Judge varied in the main: 
indicated. The appellant is entitled*to his costs in this Court 
We assess the hearing-fee at three gold mohurs. | e 


B. M. Appeal allowed. 
(t) (1889) 12 W. B. 180. (2) (1877) 7 Ch. D. 858 at p. 307. 
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Before Str Francis William Maclean, R. C. I. E., Chief Justice 
aud Mr. Fustice Geidt. 


t FANI BHUSAN BANERJEE CivIL. 


v. 1907. 
SURJA KANTA ROY CHOWDHURY AND ANOTHER.* Peale 
anuary, 4, 3/, 
Indian Hridence Aot (I of 1872), Sec. 108— Presumption as to death — TACTA 
Person not heard of foresecen years —Time as o when presumption arises — 
: Ont, 


e 
Section 108 of the Evideace Act makes provision for the question whether 
& man ia alive or dead, that is, whether he is alive or dead when the question is 
raised, nnd not whether he was alive or dead at some antecedent date; the law 
raises no presumption as to the time of his death, and the presumption that 
“may in certain circumstances be raised isa presumption that the man is dead 
when the question is raised, and nota presumption that he was dead at some 
antecedent date. 
It is on the person who alleges that the person was dead at some antecedent 
time to prove that fact by evidence, * * 
Appeal by the Plaintiff. 
Suit for recovery of possession of 4 annas 16 gundas share 
of some property. 
The facts of the case material to this report appear from the 
judgment.. 
Dr. Sarat Chandra Banerjee for the Appellant. 


Babu Sarat Chandra Ghosh for the Respondent. 
C. A. V. 


The following judgments were delivered by the Court :— 


Ji , St. 
Maclean C. J.—The only question on this appeal is ankary 


whether or not the plaintiff is entitled to the whole 4 annas, 
16 guħdas share of the property in dispute. The answer depends 
upon whether or not he can show that at the date of the death of 
, Puti Moni, when the succession opened out, his step-brother 
_?Moni Mohan was dead. Moti Mohan has not been heard of 
for 7 years: he may therefore be presumed to be dead, in the 
absence of. any evidence to the contrary, under section 108 of the 
‘*Bvidence Act: but the law raises no presumption as to the “me 
of his death: and it is,therefore incumbent on the plaintiff, who 
alleges that Moni Mohan was:dead at the date of Puti Moni's 
death, to prove that fact by evidence, This he has failed to do, 
and the judgment, therefore, of the Lower Appellate Court is 
correct. The appeal is dismissed with costs, 


* Appeal from Appellate Decree No. 1498 of 1905 against the decree of 
Babu Jogendra Nath Deb, Additional Subordinate Judge, of $4 Pergunnahs 
dated the 27th February 1905, modifying that of Babu Nalini Mohan Banerjee, 
Munsiff, Basirhat, dated the 25th June 1903, N 
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. Geidt J.—It is argued by ‘the appellant that as it has 
been shown that Moni Mohan had not been heard of for seven 
years before Puti Moni's death, a presumption arises under sec- 
tion 108 of the Evidence Act that at the time of Puti Moni's 
death Moni Mohan was dead. But it does not appear to me 
that section 108 has any such effect. The question for 
which provision is made in thab section is the question whether 
a man £s alive or dead, that is whether he is alive or dead when 
the question is raised, not whéther he was alive or dead at some 
antecedent date, and the presumption that may, in certain cir- ` 


‘cumstances, be raised is a presumption that the man is dead when 
thé question is raised, and not a presumption that he was dead 


at some antecedent date. If we were to accede to the appellant's 


‘contention, we should be reading -section 108 as though it ran, 
-when the question is whether a man was alive or dead ona 


certain date, and it is,proved that he had not been heard of for 
séven years before that date by those who would naturally have 
heard of him if he had been alive on that date; the burden of 
proving that he was.alive on that date is shifted to the person 
who affirms it." Such a construction would be an extension of 
the scope of the section which is not warranted by its wording. 


. I agree, therefore, that the appeal fails, and must be dismissed 


with costs. 
M. M. C. Appeal dismissed. 


l Before Mr. Fustice Rampini and Mr. Fustice Mookerzee. 
MAHOMED KHALIL 


Us 
HIRENDRA NATH BHATTACHARYA AND OTHERS:* 


Bengal Tenanoy Act (VIII of 1885), Sch. TIT, Art. 3— Limitatini— Ocenupanty 
- raiyat —Co-sharer landlord— Auction *purohaser, 


At a sale held in execution of a decree for arrears of rent obtained by a 
co-sharer landlord against a registered tenant, another co-shnrer landlopi 
purchased the holding, and in obtaining delivery of possession, evicted a person, 
other than the judgment-debtor. The person dispossessed sued to eject the 
nuction purchaser : . . 


Held, that Sch. IL, Art. 3 of the Bengal Tenancy Act had np application 
to the case, as the dispossession by the defendant was in his character of auction 
purchaser, and.not of landlord. 

6 


* Appeal from App pellate Degrees Nos. 47 and 189 of 1905 against the 
decree of Baby Akhoy Kumar Bose, Subordinate Judge, Hooghly, dated the 30th 
September 1904, affirming that of Babu* Charu a a Mukerji, Munsiff, 
Serampore, dated the 16th February 1904. 
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Abhoy Churn v. Shaik Titu (1) and Brojo Kishore v. Saraswati Dassi (2) CIVIL, 
followed. 1906 
Appeal by the Plaintiff, Mahomed: Khalil 


Suit for recovery of possession of certain land from which Hirendra Nath. 


the plaintiff has been ejected by defendant No. 2, a fractional Btattacharyi, 
landlord. 


The facts and arguments appear from the judgment. 


Babu Dhirendra Lal Khastgi» for the Appellant. 
Babus Fyott Prosad “Sarbhadikari and Saileswar Sen for the 


Respondents, 
The judgment of the Court was delivered by 


Rampini J.—This appeal arises out of a suit brought by 
the plaintiff to recover possession of certain land, from which * 
he says he has been ejected by the defendant No. 2, who is 
a fractional landlord. . 

The lower Courts have come to the conclusion that the 
suit is barred by the rule of limitation prescribed by Article 
3 of Schedule III of the Bengal Tenancy Act. 

The plaintiff appeals to us; and on his behalf it is urged, 
first, that although the defendant No. 2 is a fractional landlord, he 
ejected the plaintiff, not as a fractional landlord, but, as a 
purchaser of the holding which he had obtained at the auction 
sale, secondly that at the time of the dispossession, the defendant 
No. 2 had ceased to be landlord, and ¢htrd/ly, that the defendant 
No. 2 denies that the plaintiff is an occupancy raiyat and therfore 
it is not open to him to raise the plea of limitation and to rely 
upon Article 3 of, Schedule III of the Bengal Tenancy Act. 

We think that the first'of these pleas must prevail. It 
is clear thet the defendant No. 2 dispossessed the plaintiff, 

B not as a co-sharer landlord, but as a purchaser at a sale in 
execution of a rent decree, obtained, not by him, but by 
the co-sparer lgndlords, namely, the defendants 11 to 13. 

* The lower Appellate Court has said at the commencement 
ofits judgment : "It is admitted that the defendant No. 2, 
who was a fractional landlord, in execution of his rent decrees 
which he? obtained in respect of the lands in suit against the 
registered tenant Ismail, brought the lands to sale and purchased 
them himself in the name of the defendant No. 1 and obtained 
&has possession of the same in Kartjck 1304” . 


(1) (1897) 20, W, N. 16 ° (23) (1901) 6 C, W. N. 383. 
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This appears to be a mistake of fact. We have examined 
the sale certificate and it appears from this sale-certificate that 
the sales were held in execution of the decree, obtained by the 


defendants ixi to 13 and not by the defendant No. 2. 


Therefore the defendant No. 2 when he purchased at the sale 
in execution of the decree, purchased, not as a co-sharer landlord, 
but as a third person ; and on the ruling in the case of 
Abhoy Churn -Mookerjee v. Shaik Titu (1), followed in Brojo 
Kishore v. Saraswati Dassi (3), it would appear that the rule 
of limitation laid down in Article 3'of Schedule III of the 
Bengal Tenancy Act does not apply. Inthese circumstances it 
is unnecessary for us to consider the second plea urged by the 
appellant. i 

As to the third plea, there does not seem any objection 
to. the defendant No. 2 denying that the plaintiff has an 
occupancy holding, but pleading that if the plaintiff has an 
occupancy holding, én his own-showing his suit is barred by 
Article 3 of Schedule III of the Bengal Tenancy Act, 

We, accordingly, set aside the decree of the lower Appellate 
Court and remand the case to that Court to be disposed of on 
the merits. 

The costs will abide the result. 

This decision will -also govern Appeal from Appellate 
Decree No. 139 of 1905. 


B. M. Atpeal allowed ; case remanded. 
(1) (1897) 2 0. W. N. 175. (2) (1901) 6 C, W. N. 333. 
i a 
® 
* *? d 
2 e. 
e 
. 
e 
e . e 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood.. 


GHURPHEKNI CIVIL, 

: v. 1807. 

PURMESHAR. DAYAL DUBEY AND OTHERS.* : soy 
April, 19, 24. 


Usufructuary mortgage—Bwit for declaration that a mortgage is nominal, fraudul- — 

oni, collusive, without consideration, and tnoperative— Cv-dofandants— Hes- 
judicata—Ciril Procedure Code (Act XIV of 1882), Sec, 13— Appeal, 
Court of, not deciding à matter—Decision, affect of — Possession and mesne 
profits, suit for—Conversion of suit fæ possession into one for redemption, 
if and when permissible’ Recital in mortgage deed as to consideration— 
Evidence, admissibility in—Onus. 


` 


When the decision of a lower Court is’ taken on appeal to a superior 
tribunal and that tribunal for any reason does not think fit to decide the matter, 
it is left an open question. " 

Chunder Coomar v, Sib Sundari (1) referred to. : 

If the appellate Court declines to decide an issue and disposes of the case 
on other grounds, the judgment of the first Court upon that issue is no more a 
bar to a future suit than it would ba, if that judgment had been reversed by the 
Court of appeal. . 

JNilvarw v. Nilvares (2) Gungabishen v, Raghunath (8) referred to. 

A decision does not operate as res judicata between co-defendants unless 
it is established that there wasa conflict of interest amongst the defendants, 
that the adjudication between the defendants was necessary to give the 
appropriate relief to the plaintiffs and that the judgment did define the real 
rights and obligations of the defendants inter se. 


Magniram vy, Mehdi Hossein (4) and Gurdeo Singh v. Chandrika Prasad (5) + 
referred to, 


As against persons who were not parties to n mortgage transaction, the 
recital in the mortgage deed that the,consideration has been paid is no evidence, 


and the onus is upon the mortgagees to prove affirmatively the reality and 
«e necessity of the transaction. 


Brajeshware v. Budhamuddi (6), Manohar v. Sumittar (7) referred to. 


As agains the mortgagor, on the other hand, the recital in the deed is 

pépothty evidence and the onus lies* upon the mortgagor to establish that the 

statement contained in the deed is untrue. What a party himself admits to be 

true may reasonably be presumed to be so, but tbe perty may prove the 
státement to have been’ mistaken or untrue. 

T ° Slatterte v, Pooley (8) and Chandra Kunwar v. Narpat Singh (9) referred to, 


* Appeal from Orlginal Decree No. 318 of J905, against a decree of Babu 
Nistaran*Bangrji, Subordinate Jndge of Arrah, dated the 10th May 1905. 
* 


(D) (1882) I, L, R, 8 Calo. 681, (5) (1907) 5 O. D, J. 611. 

(2) (1881) I. L. R. 6 Bom. «10, (6) (1880) I, L, R. 6 Cale, 268, 
(3) (1881) I I. R. 7 Calc. 881, ( (1895) I. L. R. 17 All. 428, 
(4) (1908) I. I. R. 81 Cale. 95. , (8) (1840) 6 M. & W.*664. 


(&) (1906) L. R, 84 I. A. 27. 
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Where & plaintiff has rested his onse upon fraud, when the case of fraud 
has failed, he cannot be permitted to snpport it upon an entirely different and 
inconsistent ground. Although, therefore, a suit, brought ns one for possession, 
may, in the discretion of the Court, where the circumstances of the case 
permit it, be converted into one for redemption on the assumption that the 
mortgage was valid and binding, a plaintiff must ordinarily succeed on the case 
he has made in the plaint and unless there are special circumstances, an action 
instituted for purposes absolutely jnconsistent with redemption cannot be 
converted into an action to redeem. A ovs 

Kokilasari Dasi v. Mohunt Rxdranand (1, Ram Dao v. Indromoni (2), 
Guthrie v. Abool Mozuffer' (8), Wilde v. Gibson (4), Glascott v. Lang (5), 
Parr v. Jewell (6) referred to. ! 

Appeal by the Plaintiff. 

Suit for a declaration that a usufructuary mortgage executed 
by the plaintiff in favour of the first two defendants was 
nominal, fraudulent, collusive and without consideration, that 
it was inoperative, and that the plaintiff who was forcibly 
dispossessed of the *properties covered by the deed was entitled 
to recover possession and mesne profits. . , 

The facts and arguments appear fully from the judgment of 


the Court. 
Babu Mahendra Nath Roy and Moulvi Sawgat Ali forthe 


Appellant. 
i Dr. Rash Behary Ghose and Babu Foy Gopal Ghosha for the- 
Respondent. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J-—On the 23rd November, 1898, the plaintiff, who 
is the appellant before this Court, executed a usufructuary mort- 
gage in favour of the first two defendants for an alleged consi- 
deration of 900 rupees. On tke 20th January 1905, she com- 
menced the present action for declaration that the, transaction 
was nominal, fraudulent, collusive and without consideration, à 
that it was not intended to confer any right upon or create 
any title in the defendants, that ithe defendants subsequently 
took forcible possession of the properties covéred by’ the deed, | 
and that the plaintiff is consequently entitled to recover posses- 
sion and mesne profits. The defendants may be divided into 
two groups; the first three are the mortgagees, and they resisted 
the claim substantially on the grounds -that the usufructuary 
mortgage represented a genuine transaction, that the defendants 


(1) (1906) 5 C. L. J. 527. o (4) (1848) 1 H. L. 0'605. 
(9) (1898)°3 O. W. N. 825. (5), (1847) 2 Phill. 310. E 
(8) (1871) 14 M. I. A. 68. (6) (1865) 1 KM J. 671. 
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entered into possession as they were entitled to do under the 
deed, that the plaintiff cannot legitimately claim to recover posses- 
sion without repayment of the mortgage money, and that if the 
deed be fraudulent, the claim of the plaintiff to set it aside is 
barred by limitation. Defendants 4 to 6 are the step-daughters 
of the plaintiff. They appear to have been made parties because 
in a previous litigation to which the present plaintiff and the 
mortgagees were parties defendants, they had endeavoured to 
set aside the deed on the grourlds that it was fraudulent and 
without consideration, that their step-mother had by second 
marriage forfeited her interest in the estate of her husband, and 
that they as the daughters were consequently entitled to imme- 
diate possession of the properties left by their father. No relief 
was claimed by the plaintiff against her step-daughters, and they 
do not appear to have defended the suit. The Subordinate Judge 
held that. the question whether the mortgage,deed was collusive or 
not, was not res judicata; and he found upon the evidence that the 
mortgage deed of the 23rd November 1898 was executed for con- 
sideration, that the full consideration mentioned in the deed was 
not paid, that the plaintiff had received 200 rupees in cash, and that 
the plaintiff was accordingly not entitled, either to obtain a decla- 
ration that the mortgage was fraudulent and inoperative, or to claim 
recovery of possession. The Subordinate Judge also held that the 
claim was barred by limitation. An application appears to have 
been made before the Subordinate Judge for leave to amend the 
plaint and to convert the suit into one for redemption. This 
was refused on the ground that as the plaintiff had sued to 
recover possession upon aspecific title set up in the plaint, 
she could not be allowed to shift ker position and ask for relief upon 
an entirely, inconsistent ground. In this view of the matter, 
g the Court below dismissed thesuit. The plaintiff has appealed 
to this Court, and on her bebalf the decision of the Subordinate 
Judge has been challenged, substantially on four grounds, namely 
rt, that the .quéstion. whether the usufructuary mortgage was 
collusive and without consideration is res judicata ; secondly, that 
if the question is open, upon the evidence it ought to be held 
that tite mortgage was without consideration ; ¢Azrdly, that if the 
mortgage was without consideration, it is not necessary to set 
it aside, and the suit is consequently not barred by limitation ; and 
fourthiy, that the plaintiff ought to be allowed to redeem in the 
present action, 

In support of*his first contention, it has been ried by the 
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learned vakil for the appellant that the decision of the question, 
whether the usufructuary mortgage of. 1898 was collusive and 
without consideration, is barred by the doctrine of resyudtcata, 
inasmuch as the question was decided in the earlier litigation 
commenced at the instance of the step-daughters of the plaintiff, 
to which the plaintiff as well as the mortgagees were made parties 
defendants. To determine tlre validity, of this argument, it ig 
necessary to examine the proceedings in the earlier suit. It 
appears that shortly after the'death of the husband of the plain- 
tiff, her step-daughters commenced an action for declaration that 
she had forfeited all her interest in the estate of her deceased 
husband by reason of her re-marriage, that the mortgage which 
had been executed by her without consideration and without 
any legal necessity, could not in any way bind the reversion- 
ary heirs, and that the step-daughters were entitled to recover 
possession. The claim was resisted by the mortgagees alone and 
no appearance was entered on behalf of the widow. Several 
issues were raised, one of which was whether the widow had for- 
feited all rights in the estate of her husband by reason of her- 
re-marriage ; another was, whether the mortgage deed was 
a collusive instrument, and a third was, whether the mortgage 
deed was executed for legal necessity. The Court of first 
instance found that the widow had not re-married, and that 
consequently the step-daughters were not entitled to immediate 
possession of the estate left by their father. Upon the question, 
whether the mortgage was collusive, the Court found that it 
did not represent a genuine transaction, and that the mortgagees 
had failed to prove that any portion of the alleged consideration « 
had been paid to the widow. ‘Upon the question, whether thé l 
mortgage was for legal necessity, the Court held thay there was 
no necessity as the widow had sufficient funds for her mainte- 4 
nance. In this view of the matter, the suit was decreed and a 
declaration was made in favour of the plaintiffs that the mort- 
gage deed would not be binding upon them on the death of th@ire 
step-mother. The defendants mortgagees appealed to the District 
Judge, who came to the conciusion that the mortgage was not 
made for legal necessity; he did not consider the qifestion, 
whether the mortgage represented a genuine transaction, because 
his finding that there was no necessity for the mortgage, even if 
it represented a genuine transaction, was sufficient to support the 
decree of ghe Subordinate Judge, In this view of the matter, 
the District Judge dismissed the appeal. Upómn these facts, it is 
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conténded by the learned vakil for the appellant that the finding 
ofthe Subordinate Judge in the previous litigation that the 
mortgage was collusive operates as res judicata. In our opinion, 
this corftention is entirely unfounded. In the first place, as was 
ruled by Sir Richard Garth C. J. in Chunder Coomar v. Sib 
Sundari (1, when the decision of a lower Court is taken on 
appeal to a superior tribunal and that tribunal for any reason 
does not think fit to decide the matter, it is left an open question. 
To the same effect are the decisions in Az/varu v. Nilvaru (2) and 
Gungabishen v. Roghoonath (3). Ifthe appellate Court declines 
to decide the issue and disposes of the case on other grounds, 
the judgment of the first Court upon that issue is no more a bar 
to a future suit than it would be, if that judgment had been 
reversed by the Court of appeal. In the second place, the deci- 
sion of the Subordinate Judge in the previous suit was between 
the step-daughters on the one hand and the mortgagees 
on the other; the present plaintiff and the mortgagees were 
arrayed as co-defendants. Now, as pointed out by this Court in the 
case of Magniram v. Mehdi Hossain (4), and Gurdeo Singh 
v. Chandrika Prasad Singh (5), a decision does not operate 
as res judicata between co-defendants, unless it is established 
that there was a conflict of interest amongst the defendants, that 
the adjudication between the defendants was necessary to give 
the appropriate relief to the plaintiff, and that the judgment did 
define the real rights and obligations of the defendants futer se. 
If this test is applied to the case before us, the contention of 
the appellant proves to be wholly unsubstantial There was 
no conflict of interest in the previous litigation between the 
widow and the mortgagees ; indeed, if she is to be believed, she 
had made a collusive transfer to the mortgagees to keep the 
property out of the reach of her step-daughters, and in a litiga- 
tion commenced by her steb-daughters to recover the disputed 
properties, it would be her interest to support the mortgagees, 
which possibly explains why no appearance was entered on her 
"behalf in the previous suit. On these grounds, we must hold 
that the first point taken on behalf of the appellant cannot be 
supported, that the question whether the mortgage was collusive 
and without consideration, is not res /udrcata, and that it must 
be decided upon the evidence on the record, 
à (1882) I. Iz R. 8 Cale. 631. (8) (1881) ICL. R. ? Calc. 381, 


1) I 
2) (1881) I, L, R, 6 Bom. 110, '(4» (1903) I. L, R. 81 Calo. 95, 
(§) (1907) § O. L. J. 611. e 
9» 
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OIyIL, The second point taken on behalf of the appellant raises 
1907. the question whether the consideration money or any portion 

Ghurphekni thereof was paid by the mortgagees to the widow. The Subordi- 

v. nate Judge has held upon the evidence that 200 rupees out of 
Purmeshar Dayal : ‘ ; Th 
Dabey. the total consideration of 900 rupees was paid to her. e 


Mookerjes, J. evidence upon this part of the case has been discussed before us, 

— and we see no reason to differ from the conclusion at which the 
Subordinate Judge arrived. If the first „place, the evidence as 
to the actual payment of the consideration money is entirely 
one-sided. The plaintiff did hot ventuse to give her deposition 
and to deny on oath that she had received any portion of the 
consideration money. In the second place, the evidence proves 
incontestably the possession of the defendants, and the only 
question which arises is whether such possession is to be attributed 

e to the character of the defendants as mortgagees or as trespassers. 
We are not prepared to believe the story set up by the plaintiff 
that the defendants, all of a sudden in June 1902,.that is nearly 
four years after the date of the mortgage, took forcible possession 
of the disputed properties. The evidence of the witnesses 
exainined on behalf of the plaintiff on this part of the case is 
extremely unsatisfactory, and one of them practically gives away 
the case of the plaintiff when he admits the possession of the 
defendants during a period antecedent to the alleged date of 
dispossession. The learned vakil for the appellant laid cotisidera- 
ble stress on the circumstance that in the previous litigation, 
the mortgagees had failed to prove that any portion of the 
consideration had been paid to the widow. It must be remem- 
bered, however, that the position of the mortgagees in the 
present litigation is entirely different from their position in the: 
previous suit. As against the d&ughters who were not parties 
to the mortgage transaction, the recital in the mertgage deed 
that the consideration had been paid was no evidence, and the 
onus was upon the mortgagees to prove affirmatively the reality 
and necessity of the transaction [Brayeshwart y. Budhgnuddt (1), 
Monokar v. Sumirta (2)]. On the other hand, in the present lisi-. 
gation as against the mortgagor, the recitalin the deed is weighty 
evidence, and the onus lies upon her to estalish that the statement 
contained in the deed is untrue [up Bibi v. Banirutiz 63), Ah 
Khan v. Indar Parshad (4)]. As observed by Baron Parke in 


. 
(1) (1880) I. L B. 6 Calo. 268. (8) (1869) 4 B. LR. 54 F. B. 
(2) (1895) I. L. R. 17 AIL 425," (4) (1898) I. L, R. 23 Cale, 930, 
. * Y. S 


Vor. V.) HIGH COURT. 


Siqtterie v. Pooley (1), what a party himself admits to be true, 
may reasonably be presumed to be so; but, as ruled by their 
Lordships of the Judicial Committee in Chundra Kunwar v. 
Narpat Singh (2), the party may prove the statement to have 
been mistaken or untrue. This the plaintiff in the present case 


has clearly failed to prove. On these grounds, we must hold 
_ that although there are discrepancies in the evidence, the con- 


clusion of the Subordinate Judge that the plaintiff received 


200 rupees out of the alleged consitleration is amply supported. 


by the evidence on the record, and we see no reason to dissent 
from that view. The second point taken on behalf of the appel- 
lant consequently fails. The third point does not, therefore, arise, 
because it was argued that this suit is not barred by limitation, 
only if no consideration was paid for the mortgage and the 
transaction was entirely inoperative. 


The fourth point taken on behalf of the appellant raises : 


the question whether the plaintiff ought to be allowed to redeem 
in the present action. No claim for redemption was set up in the 
plaint, and the case appears to have been tried in the Court of 
firstinstance upon the assumption that the mortgage was 
colusive, that the defendants had subsequently obtained 
possession of the disputed properties by force and fraud, and 
that the plaintiff was consequently,entitled to recover possession 
with mesne profits. The question, therefore, arises whether 
in a case so framed, the plaintiff ought to be allowed to redeem 
the property upon the assumption that the mortgage was 
genuine and valid. The principle applicable to cases of this 
description was explained, and the authorities on the point were 
classified and reviewed by thts Court in the case of Kokilasari 
Dasi v. Mohunt Rudranand (3). It was there pointed out 
tltat, though the authorities on the point were not uniform and 
could not be completely reconciled, it is well settled that 
where a plaintiff has rested his case upon fraud, when the case 
of fraud m failed, he cannot be permitted to support it upon 
an entirely different and inconsistent ground. Although, there- 
fore, a suit, brought as* one for possession, may, in the discretion 
of the* Court, where the circumstances of the case permit it, be 
converted into one for redemption on the assumption that the 
mortgage was valid and binding, a plaintiff must ordinarily 
succeed on the case he hds made in the plaint, and that unless 


(1) 11840) 6 M. & W. «i, üisós] 6 (2) dio 1 Th R. 84 I. A. 87. 
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OIvIL, there are special circumstances, an action instituted. for purposes 
1907, absolutely inconsistent with redemption cannot properly be 
Ghurphekni converted into an action to redeem, as it would in reality 
b a Da amount to the conversion ofa suit of one character into a suit 
on ubey. ayal of another and inconsistent character. This rule which was 


Mookorjes J. followed by this Court in the case of Ram Dao v. Indramoni, (1), 
— is supported by decisions of. the highest authority. Thus in 
Guthrie v. Abool Mazuffer (2, where possession of immoveable 

property was claimed upon *declaration that a conveyance had 

been executed under duress and was invalid, their Lordships 

- of the Judicial Committee, after finding.that there was no such 
personal duress as destroyed the free agency of the plaintiff and 
entitled him to treat the deed as a mere nullity, observed as 
follows: “ He could not both avoid the contract and retain the 
money. For the law of England it is sufficient to cite Skeate 
v. Beale (3), or Shepherd's Touchstone, Ch. IV, page 61. The 
Mahomedan law on the point is to be found in the Hidaya by 
Hamilton, Vol. 3, pages 454t0 458. The plaintiff, however, did 
not take this course. He sought to gain an advantage over 
his opponents by making the transaction the ground-work of 
false charges which would bring them within the scope of the ° 
Criminal Law. Whether he might succeed in establishing a 
case for such equitable relief as is above suggested, their Lord- 
ships are not in a position to say, since no such case has been 
alleged or proved before them. In this appeal, they can only 
say that he has failed to prove the case made, and that his suit 
ought to have been dismissed. To such a case, the rule laid 
down in Atcksonsv. Lombard (4), clearly applies”. In Hickson . 
v. Lombard (4), to which reference is made, it was held by Lord 
Chelmsford that when pleadings are so framed as to regt the claim 
for relief solely on the ground of fraud, it is not open to tie 
plaintiff, if he fails in establishing the fraud, to pick out from 
his allegations facts which might, if not put forward as proofs 
of fraud, have warranted the plaintiff in asking.and the Court 
in granting relief. This is based on the principle explained by 
Lord Cottenham in Archbold v. Comshisstoners of Charitable 
Bequests for Ireland (5), namely, that if fraud be impute and 
and other matters alleged, which will give the Court jurisdiction 
as the foundation of a decree, it is the duty of the Judge to 

. 


(1) (1808) 8 O. W. N. 325.  , — (8) (1840) 11 A. & E. 983. 
(2) (1871) 14 M. I. A. 58. (4) (1866) I. R. 1 H. L, 824. 
(6) (1849) 2 H, L, C. 440 at 4 * 
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defermine whether the two are so interwoven with each other 


‘that on the failure of the proof of fraud, it is impossible to treat 


the other facts as separate allegations to justify a separate mode of 
dealing with them. The rule is thus stated in Daniell on Chan- 
cery Practice, Vol. I, Chap. 8, section 2, page 372 :—'' The rule 
that the Court will only grant such relief as the plaintiff is 
entitled to upon the case made by the pleadings is strictly enforced 
in those cases where the plaintiff relies upon fraud ; accordingly, 
where the plaintiff haserested his case upon imputations of 
direct personal mis-representation and fraud, he cannot be per- 
mitted to support it upon any other ground [ Wilde v. Gibson (1), 
Glascott v. Lang (2), Parev. Jewell (3.] But if other matters be 
alleged which give the Court jurisdiction as the foundation of a judg- 
ment, the proper course is to dismiss only so much of the action 
as relates to the case of fraud, and to give so much relief as, 
under the circumstances, the plaintiff may be entitled to [Harrison v. 
Guest (4). Hilliard v. Exfe (5), London Chartered Bank of 
Australia v. Lempriere (6)], and where the plaintiff has rested 
the case for relief solely on the ground of fraud, he cannot, if he 
fails in establishing fraud, pick out from the allegations in his 


` pleadings facts which might if not put forward as proofs of fraud, 


have warranted the plaintiff in asking and the Court in granting 
relief.” The rule thus stated appears to us to be based on good 
reason, and is consistent with the principles of justice, equity 
and good conscience. If there is any case to which this rule 
ought to be applied, we feel no hesitation that the present case is 
one of that description. Here the plaintiff alleges that the dis- 
puted document which she executed was fraudulent and collusive, 
She asserts that the defendants 'nortgagees were the participators 
in her endeavour to defraud her step-daughter. She imputes to 
tĦese defendants a further act*of bad faith, namely, that by force 
and fraud they dispossessed her of the disputed properties. The 
plaintiff cannot seek shelter under the suggestion that she had 


De opportunity to acquaint herself with the true facts of the 


case, for the facts alleged are all within her knowledge. The 
case of fraud which she makes the foundation of her claim for 
possession: and mesne profits has entirely failed. Under these 
circumstances, upon what principle can it be said that she is 
e 

. (1) (1848) 1 H. L. C. 605. (4) (1855) 6 DeG, M. & G. 424. 
^ (2) (1847) 2 Phill. 219. . (5) (1874) L. R. 7 H. L. a. 

(3) (1865) 1 K. & P. 671. ` (6) (1878) L, B, 4 P. C. 572. 
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entitled to invite the Court to exercise its discretion in ber 
favour ? It may be that she would be entitled, ina case properly 
framed, to equitable relief on the ground that the whole of the 
consideration money was not received by her. It may also be 
that she would be entitled to redeem in a suit properly framed 


for the purpose; but, as observed by Sir Barnes Peacock in ` 


Narainee Dassee v. Nurrohur?y Mohonto (1), when parties have 
attempted to support a good case by forgery or perjury, if they fail 
in such attempt, they are very justly punished and are certainly 
not entitled to any indulgence from the Court. We must conse- 
quenly hold that the prayer of the plaintiff to convert the present 
suit into one for redemption ought not to be allowed. The fourth 
ground upon which the decision of the Subordinate Judge is 
sought to be assailed cannot, consequently, be maintained. 

The result, therefore, is that the decree made by the Subor- 
dinate Judge must be affirmed and this appeal dismissed with costs. 


B.M. > Appeal dismissed. 
(1) (1862) Marshall 70. 





Before Sir Francis William Maclean, K. C. 1. E, Chief Fustice 
and Mr. Fustice Fletcher. 


BHUPATI ROY CHOWDHURY AND OTHERS 
v. 
THE SECRETARY OF STATE.’ 


Land Acquisition Apportionment of compensation — Landlord. and occupancy 
raiyat— Princi ple— Rent, when enlancible, 


It the rent payable by a tenant is enbancible, the landlord is entitled to 


something for that chance of enhancement, but that again is difficult to estimate 


by & money value. s 


The principle upon which the compensation money onght to be divided 
Jaid down. ~a’ é å 

Dinendra Nurain Hoy v. Tituram Auherjee (1) followed. 

A. M. Dunne v. Nobo Krishna Mehkerjee (2) explained and disapproved. 


Appeal by the Claimants, landlords. i . . 

Claim for apportionment of compensation awarded under : 
the Land Acquisition Act. 

The facts of the case appear from the judgment. A 


Babus Dwarka Nath Chuckerbuttpy and Sarat Chandra Ghose 


for the Appellants. 
Babu Jyoti Prasad Sarbadhikari forehe Respondent. 
* Appeal from Original Decrée No. 416 of 1905 against the decree of O, P. 
Beachcroft, E&j., District Judge of 24-Pergunnahe daged the 8rd July 19Q5. 
(1) (1908) I. L R, 80 Cale, 801. (2) (1889) T*L. B. 17 Cale, 144. 3! 
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The judgment of the Court was delivered by Orvin, 

* Maclean C. J.—The question that arises on this appeal is 1007; 
how a small sum awarded as compensation for certain land taken Bhupati Roy Chow- 

under the provisions of the Land Acquisition Act is to be appor- dhury 


T. 
tioned. The struggle is between the landlord on the one hand, ~The Se of 
and the tenant who is an occupancy raiyat on the-other: and, uM 

- the Special Land Acquisition Judge has awarded Rs. 76 odd, to 
the landlord and the bulk of the compensation to the occupancy- 
raiyat. The landlord has appealed, l 

The Judge has proceeded upon this footing: He has 
capitalized the value of the rent presently payable by the occu- 
pancy raiyat at 20 year’s purchase: he has also taken into account 
the chance of the rent being enhanced. The rent cannot be 
enhanced until 1913 ; such enhancement cannot exceed 2 annas 
in the rupee. For the balance of the number of years after 1913, ii 
he has given 20 years! purchase of the rent enhanced at 2 annas 
in the rupee, the highest rate practicable. * He has not allowed 
anything for any possible future enhancement after 1913: this would 
be very difficult to appreciate by a money value—nor has he 
allowed anything for the possibility of the lease determining, 
which, again, it would be hard to appreciate by a money value. 
The principle upon which the Compensation money ought to be 
divided is laid down in the cas of Dinendra Narain Roy. v. 
Tituram Mukere (1). It is true that, that was a case of a per- 
manent tenure-holder, but the underlying principle is the same, 
We said in that case that “if the rent were enhancible,” as it is 
in this case, the landlord would be entitled to something for that 
chance of enhancement; but that again would be difficult to 

' estimate by a money value." Here the learned Judge has allowed 
for the chance of enhancement. We are invited to go back 
and to folfow the case of 4A. M. Dunne v. Nobo Krishna 

Mukerjee (2). But that decision only followed a previous decision 
in which the decree was by consent: I am not disposed to follow 
that decision but to adhere to the decision to which I was a party 
in Dinendra Narain v. Tituram (2. Ido not think the Judge 
has erred in principle or that any casé has been made out for 
our interference. The appeal must be dismissed with costs— 
hearing-fée, four gold moburs. 

Fletcher J.—I agree. 
| M. M. C. : e Appeal dismissed. 
(1) (1903) L.L, RB, 30 Calo. S01. (3$ (1889) I. L. R, 17 Calc, 144. 
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. Before Mr. Fustice Mitra and Mr. Justice Holmwood. 
CIVIL. JIGRI BEGUM ' x 


1906. n 
== NUJIBAN AND OTHERS.* 
Nocember, 29, 30. 


Decombor, 4, 5, 6,21. Makomedan Law—Imamiya Sohool—Legitimacy—Acknowledg ment, effect. of. 


Under the Imamiya School of Mahomedan Law, mere acknowledgment 

is not sufficient to legitimatise a person who is otherwise known to be illegitimate, 

` Acknowledgment can be of use only where the,parentage is unknown and no one 
disputes the heirship. 


Appeal by the Plaintiff. du 
Suit for recovery of property. 
The facts and arguments appear sufficiently from the judgment. 


Messrs. Hill and Ahmad and Moulvies Muhammad Yusuf 
and Muhammad Taher for the. Appellant.. $ 


z . Babus Umakali Mukerji, Baldeo Narain Singh, Sib Chandra 
Palit and Moulvi Muhammad Mustafa Khan for the Respondents, 
C. A. V. 

December, 21. TThe.following judgment was delivered by — - 


Mitra J.—This appeal arises out of a suit brought by one 
Mussamat Jigri Begum, the admitted daughter of the deceased 
Haji Sayed Mahomed Ali Khan a/ias Amdoojan or Majhley Saheb, 
by which latter name he will be referred to in this judgment, against 
one Mussamat Najumnessa-Begum also an alleged daughter of 
Majhley Saheb for the recovery of one-half of the immovable 
estate and reths of the movable properties of her deceased father 
with mesne profits. The plaintiff has also joined as defendants 
the half-brother of the deceased Majhley Saheb who is father-in- 
law of the defendant 1 and who has obtained a certificate under: , 
Act VII of 1889 to collect debts due to the estate of the deceased 
and also a certificate of guardianship of- the first defendant and 
the two widows ofthe deceased who have admittedly taken oa 

d Xths share of the movable properties of the deceased, and’ are 
really only proforma defendants, although the defendant 3 known 
. as the Chhoti Begum whose heirs were substituted on her decease , 
during the pendency of the suit, is also said to have been colluding 
with the defendant 2. She having adopted and brought up the 
defendant No. 1 as her own child. ac cs 
The plaintiff alleges that she has been dispossessed by certain 
orders of the District Judge and the- Deputy “Collector of 


* Appeal from Original Decree*No. 309 of 1908 against the decision of Babu - 
Syam Ohand Koy, Subordinate Judge of Motufierpore Nated the 22nd July*$903, 


Vor. V.] HIGH COURT. 


Darbhanga vsz., an order of the 2nd July 1900 by which the 
District Judge ordered the curator appointed provisionally to 
make over half the movables to defendant No. 2 as defendant 
No. 1’s share and the rest of the movables as next agnate of the 
deceased for management. 

2. An order of the 7th July 1900 which is not to be found on 
the record but which probably refers to a certificate of guardian- 
ship dated the sth July 1900 followed by a succession certificate 
dated 13th July 1900. : : 

3. An order of the 19th February 1901 by the Deputy 
Collector in the Land Registration Department Mozufferpur 
directing the Registration of defendant 1’s name in respect of a 
moiety of the estate of Majhley Saheb deceased. 

4. Similar order of the 18th March 1901 by the Deputy 
Collector of Darbhanga. 

The main contention of the plaintiff was that the defendant 1 
was not the daughter of Majhley Saheb, that defendant 1’s 
mother Patti was not and could not possibly have been married 
to Majhley Saheb in any form: of marriage recognised by the 
Imamiya School of Mahomedan law and not being a legitimate 
daughter defendant 1 was not entitled to any part of the 
estate. 

The plaint was filed on the 15th July 1901 and the evidence 
for the plaintiff was opened on the roth July 1902 when it was 
averred that the defendant 1 was the reputed daughter of one 
Zakir Hossein. 

On the 22nd July 1903 the Subordinate Judge dismissed the 

laintiff’s suit holding that the plaintiff was not the only daughter 
of Majhley Saheb, that defendant 1 was expressly acknowledged 
as his legitimate daughter by Majhley Saheb and was treated as 
such from her birth, that Patti yas presumably and in reality the 
‘muta wife of Majhley Saheb and that the stories that Zakir Hossein 
was the father of the defendant No. 1 and that Sobrati was the 
husband of-"Patti when the defendant No. 1 was conceived in her 
womb were simply concocted for the purposes of this litigation. 
The plaintiff appeals arrd her principal contentions before us are, 
on the facts, that Ahmad Nawab a Deputy Magistrate and son of 
defendant No. 2 on whom thé Subordinate Judge largely relies as 
to the treatment of Patti as a muta wife contradicts himself and 
the entries in the diaries ofthe deceased Majhley Saheb, that the 
only evidence as to the muta marriage 8f Patti to Majhley Saheb 
s that of defendant No.4 Ali Nawab whose evidence is hopelessly 
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Ore. vague as to its date which in this case it is averred is all impor- 
1908. tant, that the diary of Majhley Saheb shows that Patti was nothing 
Jigri Begum ' more than a maid-servant, that the accounts which are mow put 
n jibun. in to show she had a diferent status were overlooked by the 
TEE curator when he made an inventory of the papers and may be 
Aira, J. fictitious, that the treatment by various recognised physicians is 


common`to many children besites the defendant 1, that the early 
e entries in the diary all describe defendant No. 1 as Patti's daughter 
and that the name Najimanfessa Begum does not appear till 
November 1893 when she was about ten month's old, and had 
been adopted by Majhley Saheb's favourite wife Chhoti Bibi and 
that the whole evidence points to the fact that Chhoti Bibi 
insisted on Majhley- Saheb’s acknowledging Najiman as his 
* daughter contrary to the known facts and on his marrying her 
either to the son of Ali Mirza or to the son of Ali Nawab. 
This according to the plaintiff being the state of the facts 
S it is contended that the defendant No.1 can only rely on the 
admittedly undoubted evidence of acknowledgment and it is con- 
tended as a proposition of law that this acknowledgment is wholly 
irrelevent for the purposes of this case. It is argued that if. 
the child was not legitimate, no acknowledgment could make it 
o ; that acknowledgment could only be of use if the parentage 
was unknown and no one disputes the heirship and general 
repute under the Imamiya Law is sufficient to establish parentage 
as against a mere acknowledgment. It is further argued that 
if the acknowledger has any known heirs the acknowledgment 
of Nasab is not accepted and that the acknowledgment must be 
of legitimacy and not of mere paternity. . a 
In Baillie’s work on the Rnamiya Law p. 376 it is laid 
down as follows: "If, however, the acknowledging parties 
should be generally known as not related to each other by the , 
' tie, whether of blood or affinity which they allege, such acknow- 
ledgment cannot in law be received, as obviously | in this case 
tending to affect the rights of third parties, for the title of, 
succession is established by law in the known heirs of the 
acknowledger and his simple confession in favour of another as 
tending to exclude these or at least to` introduce a sharer in 
their rights, cannot be received without proof, although verified 
by the person in whose favour it ig made.” Several extracts 
from learned commentaries on the Shuraya have been printed 
and read eto us. They ‘are mere paraphrases of the. above 
doctrine couched in less intelligible ng Me. The proof here 
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referred to is, it is contended and we think rightly contended, 
independent proof of legitimacy. 

Another point of law taken is that the Subordinate Judge 
has gont too far in excluding certain rules of Shiah Law as to 
general repute in cases of legitimacy as not falling within the 
category of evidence admissible by the Indian Evidence Act. 


"The: Subordinate Judge and his predecessor admitted the 


evidence so that we are enabled to give it its full value and 
effect. He, however, discarded it in his judgment as not falling 
within the provisions of sections 32 and 5o of the Evidence Act. 
At the same time he held that if such statements were admitted 
as were made in this case he could place very little reliance 
upon them. Tt had been laid down by the Privy Council in 
Deedar Hossein v. Zuhoor-oon-nissa (1),"that the Shiah Law 
must be applied to litigants of the Shiah sect, and Mahmud J. 
in the case of Muhammad Allahdad Khan v. Muhammad Ismail 
Khan (2), cites the case of Khajah Hidaut Oollah v. Rat Fan 
Khanum (3) in which their Lordships say "that in considering 
this question of Mahomedan Law (viz., whether there has been 
a marriage or a mere casual concubinage) we must at least to a 
certain extent, be governed by the same principles of evidence 
which Musalman lawyers: themselves would apply to the con- 
sideration of such a question.” It may be conceded on these 
authorities that the Subordinate Judge in the Lower Court 
though right in admitting this evidence were wrong in con- 
sidering it irrelevant but its value is altogether another matter 
which will be considered later when we come to deal with the facts. 

While therefore we are prepared to concede all the propo- 
sitions of law for which the learned counsel, Mr. Hill for the 
appellants so strenuously conténded, we are of opinion that the 


. decision in éhis case must in the end rest entirely on the view 


we take of the facts. If there was nothing to go on but the 
acknowledgment of the deceased Majhley Saheb made by impli- 
cation for, the first time in November 1893, and explicitly on 
the rst January 1900, we might be prepared to accept Mr. Hill's 
contention that this acknowledgment clear and constantly 
repeated as it was by Majbley Saheb up to the date of his death 
was not *sufficient under the Imamiya Law to legitimatize 
Najimannessa, if she was illegitimate, or to make her his daughter 
if she were not his daughter. 


(1) (1861) 26 I, 6 411, 477. (2) (1988) I. L. R, 10 All, 289 at 831. 
(8) £1844) 8M. I. A 295 at 318. 
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But the position of the parties in this case is not exactly 
what it would be, were Najimannessa seeking as plaintiff fo be 
declared the legitimate co-heir of Majhley Saheb and to be placed 
in possession of her share of his property. She “has been 
declared by two decisions of the District Judge and two declara- 
tions of the Revenue Courts to be his co-heir as being his 
legitimate daughter. She has been in possession since Majhley 
Saheb's death and she has in this suit only to rebut the evidence 
that has been given againgt her. That evidence as we have 
indicated above is to the effect that her mother was married 
to one Sobrati, a khidmatgar of Ali Nawab who also appears 
in the account as the family barber, before she became a maid- 
servant in Majhley Nawab’s family and, secondly, it is to the 
effect that she had an illicit intrigue with Jakir Hossein while 
a maid-servant of Chhoti Bibi and wife of Sobrati and that 
Najimannessa is the offspring of that intrigue. Oral evidence is 
given in support ofthis and certain entries in the diaries of 
Majhley Saheb for 1892, 1893 and 1900 are relied on. The 
questions of fact therefore which we have to determine are 
(1) was Najimannessa born of the loins of Majhley Saheb. (2) If 
she was—was there any bar to her legitimacy either by the 
previous marriage of her mother with Sobrati or by her being 
born out of wed-lock. 

If these questions are: decided in her favour then the 
volumnious evidence as to acknowledgment is not very material 
though we can not agree with the learned Moulvi who followed 


.Mr. Hill, that it must be excluded altogether as having been 


given for another purpose and hence not admissible under 
Mahomedan rules of evidence. to corroborate the evidence as tò 
marriage and parentage. 
[Their Lordships then dealt with the evidence ih the case.] 
We are, therefore, of opinion that the Subordinate Judges 
is right in his findings and that the pios must be dismissed 
with costs. . . ° 


N. K. B. ' Appeal dismissed. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
MAHARAJA SIR RAMESWAR SINGH BAHADUR 


v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER.* 


Land Acquisition Act (I of 1894)— Notice, validity of — Owster of jurisdiction— 
Civil Court—Procesdings taken piecemeal—Damages whioh could not be 
foreseen — Limitation" Act (XV of 1877), Soh. IT, Arts. 17, 18, 120— 
Limitation —Ferry— Compensation for loss — Measure of damages. 

The notice under the Land Acquisition Aot must contain the materlal facts 
which would enable the land owner to identify the land intended to be taken up. 
Where, therefore, the land to be acquired is affected with & franchise, a descrip- 
tion of the land simply is inadequate and the franchise should also be 
described. ; 

Where the Statute provides a certain period of time within which claimg 
and objections are to be filed, a notice fixing a shorter time is in contravention 
‘of the Statute and therefore defective. The provisions of the Act must be 
strictly complied with, s 

Where the notice is defective, and there have been grave irregularities, the 
finality, provided for in Sec. 12, does not attach to the award, which is no bar 
to a Civil suit. f 

A certain ferry was not used from a fixed point on one bank to a fixed 
point on the other, but acoording to the exigencies of the seagon, the landing 
places varied within certain limits on each bank. The lands on the banks were 
acquired piecemeal. It was thereby rendered impossible for the owner to urge 
in any particular case that the acquisition of the land covered thereby would 
necessarily affect the exercise of the right of ferry. 

Held :—The previous proceedings were no bar to the owner suing for compen- 
sation for loss of the ferry. 

Where the owner has not been able to put forward his claim before the 
Collector by reason of defects or irregularities in the proceeding, or where, the 
claim has been put forward but not adjudged, it is open to him to bring a suit 
in the Civil Court, and it cannot‘be said that the jurisdiction of the Court is 
ousted, H ] 

E n 80 far as the plaintiff claims damages which could not be foreseen at the 
um of the acquisition proceedings, a suit is in any caso maintainable, 

Art. 17 of Sch. II of the Limitation Act has no application to a case where the 

* amount of*compensation has not been determined. It applies only to a case in 

*which the Collector fails to pay or deposit in Court the amount awarded by him, 

Art, 18 also has no application as it applies to suits for non-completion of and 
refusal to complete, the acquisition. The proper article to apply is Art. 120, 

Mo cempensation ean be claimed by the owner of a ferry for the deprecia- 
tion of his profits by a new’ mode of travel, where the ferry landing and the 
ferry franchise remain precisely as before ; but damages can fairly be claimed 

o 


* Appeal from Original Decree No. 499 of 1904 against the decision of 
Babu Sarja Narain Das, Offg. Subordinate Judge of Purneah dated the 29th 
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where by reason of the acquisition itself, the exercise of the franchise or the 
use of the property pertaining the franchise, is interfered with. 
The measure of damages in such cases explained, 

Appeal by the Plaintiff. : 

Suit for compensation for loss of ferry acquired. 

The material facts and arguments appear from the judgment. 

Drs. Rash Behary Ghose and Sarat Chandra Banerjee for the 
Appellant. . 

Babu Ram Charan Mitra for the Respondent. 


C. A. V. 

The judgment of the Court was delivered by 
Mookerjee J.—The appellant, the Maharaja of Darbhanga, 
commenced the action out of which the present appeal arises, 
in the Court of the Subordinate Judge of Purneah against. the 


Secretary of State for India in Council and the Bengal and 


North Western Railway Co.,for an injunction, for damages on 
account of permanent injury to a ferry, and for other incidental 
reliefs. "The Company defendant are the owners of a "Railway 
line which, sometime before 1898, was proposed to be extended 
from Hajipur to Katihar; the extension passes through the 
zemindari of the plaintiff, and-had to be carried accross the 
river Koshi which flows through that zemindari. A bridge 
had consequently to.be constructed accross the river, the banks 
and bed of which are part and parcel of the estate of the 
plaintiff. The Maharaja had a ferry across the river, near the 
place where the bridge has now been constructed, and it'is 
alleged that this ferry which had existed for many years past, 
has been practically stopped by the acquisition of lands for the 
Railway, by the erection of embankments by the Company on 
the river banks, and by the construction of the Railway bridge. 
It is alleged that the loss which has resulted from the interference 
- of the ferry, is substantial, and that no damages “have beep 
awarded by the Land Acquisition authorities in respect olas 
.mnatter. These are shortly the circumstances which led to the 
present litigation; but they require careful * examiifation, as* 
they are somewhat complicated, and the parties are not quité 
agreed as to some of the incidents which preceded the suit. 

On the 26th January, 1898, the Government of Rengal 
made a declaration under section 6*of the Land Acquisition 
Act of 1894, to the effect that a strip of land, measuring about 
1616 acres, was required for the constriction of an extension of : 
the Tirhoot State Railwayein the District of Purneah. The 
declaration sfated that QII acres was*situatedjg mouzah Katharia 
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OIL. location. Consequently on the 9th March, 1898, an application 
1907. was made to the Collector on behalf of the Maharaja, in whith 

Mal arate Bir it was alleged that as no boundaries were givenjin the notices, 
Rameswar Singh it was impossible for him to identify the parcels or ‘to take 
i d objection with regard to them, and it was prayed, that an order 


Ead ue oF might be passed to give the boundaries to enable him to submit 
Council. his objections and claims under sub-section 2 of section 9. On 
Mooherjee, J. the 14th March, the Deputy Collector ‘replied that no clearer 
= boundaries could be given, and £hat it was open to the Maharaja 
to inspect the mile-plans in his office, ‘which, as mow appears 
from the evidence of the Deputy Collector who has been exa- 
mined as a witness in this case, had been prepared in February 
1898, shortly after the issue of the declaration. On the 19th 
March, the Maharaja informed the Deputy Collector that he had 
"appointed a surveyor, Nasablal, to attend to the Land Acquisi- 
tion work, and asked that he might be permitted to make a copy 
of the map. This pétition was ordered to be filed on the 29th 
March, and it does not transpire from the evidence, whether or 
` not the surveyor was allowed to take a copy of the map. On 
the 3oth March, the Deputy Collector made his award in one 
of the numerous cases pending before him, in which he assessed 
the value of six parcels of land, including one parcel which 
formed a portion of the bed of the river Koshi. This river 
admittedly is a tributary of the Ganges, and there is no dispute 
that the banks as well as the bed of theriver where it passes through 
Purgannah Dharampur, form the property of the Maharaja ; this 
is also established by the order of the Commisioner of Bhagulpur 
passed on the 28th April, 1860. Similar awards appear to have 
been made in the numerous other cases pending before the 
Deputy Collector, but they have not been adduced in evidence. 
- The Maharaja declined to accept the awards madé by the, 
Collector, and asked that the cases might be referred comm 
b Civil Court under section 18 of the Land Acquisition Act. Mean- 
while, on the 25th February, 1898, the Deputy Collector 
started a separate proceeding in respect of the ferry which * 
was plied on behalf of the Maharaja from one bank of the 
Koshi to the other. A notice was issued to the Maharaja in 
which it was alleged, that the lessee* from him had started 
aferry during the previous rains on the portion of the river 
under acquisition, and the Maharaja $s well as his lessee 
were invited to put forward their claim to compensation in res- 
pect of the ferry. No claim, however, wa&X preferred, and*on 
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the 30th March 1898, the Deputy Collector dropped the proceed- 
ing. It is clear from the evidence of Nasib Lal, that in July or 
August following, the lessee of the Maharaja found that, as the 
landing places of the ferry had been acquired in the course of 
the numerous Land Acquisition proceedings, the ferry would no 
longer be allowed to work ; thereupon Nasib Lal went to the 
Deputy Collector and represented that no notices had been 
received in respect of the ferry. The Deputy Collector informed 
him, that as soon as the other matters had been settled, that is 
as soon as the references to the Civil Court were disposed of, the 
question of the ferry would be taken into consideration. This 
statement, it may be observed, is not admitted by the Deputy 
Collector, but it is materially corroborated by two circumstances. 
In the first place, on the 15th August, 1898, an application was 
filed on behalf of the Maharaja in which it was stated, that in 
consideration of the fact, that the claim which was left uncon- 
sidered, (e, the claim in respect of the ferry) was going to be 
decided in future, he was willing to withdraw all the petitions 
for reference to the Civil Court. The references were conse- 
quently withdrawn, and compensation was paid to the Maha- 
raja in respect of the land only, on the 3oth August 1898, 
In the second’ place, shortly after, on the 18th November 1898, 
the Maharaja applied to the Deputy Collector that the damages 


in respect of the ferry might be assessed and awarded to him. . : 


The Deputy Collector did not object that the matter had been 
abandoned or had not been left open, but did hold an enquiry 
into the matter, and submitted two reports to the Collector on 
„the 29th January and ist February, 1899. On the 2nd Febru- 
ary 1899, the Collector recorded a note in which he specified 
the points ,upon which further information was required, and on 
the 11th April, 1899, he held, that the claimant had forfeited 
1S to compensation, as he had preferred it more than six 
months after the date of the award of the 3oth march, 1898. He 

. further held that' until the Railway had worked for sometime, 
' mo materialcould be available, on the basis of which the loss 
accruing to the petitibner could be calculated. Consequently 
the petitipner waited for sometime, and on the 18th February 
1902, he applied to the Collector again, praying that as the 
construction of the Railway land practically stopped all ap- 
proaches to the ferry, 4nd as he had thereby suffered con- 
siderable loss, the damages might be *assessed and pgid to him. 
On the 1st. May, *1802, the' Collector held, that the petitioner 
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could not be afforded any relief, and that he must seek his 
remedy in the Civil Court. On the 25th June, 1903, the 
Maharaja commenced the present action against the Secretary 
of State and the Railway Company for whose benefit the lands 
had been acquired by the former. The claim was resisted by 
both the defendants upon various grounds of law and fact. 
The Subordinate Judge has held that the Land Acquisition pro- 
ceedings were not vitiated by any irregularity, that the award of 
the 30th March 1898 was a ear to the suit, that the claim to 
compensation in respect of the ferry, ought to have been made 
in connection with that award, that the plaintiff had waived his 
right to compensation, if any, and that as against the Secretary of 
State, the suit was barred under Art. 17, Sch. II to the Limitation 
Act. In this view of the matter, theSubordinate Judge dismissed the 
suit without any decision upon the main question on the merits, 
namely, whether the plaintiff had suffered any actionable 
damage, and if so, to what extent. The plaintiff has appealed 
to this Court, and on his behalf, the decision of the Subordinate 
Judge, has been assailed on five grounds, namely, frst, that the 
award ofthe 3oth March, 1898 was no bar to the present action, 
by reason of irregularities in connection with the Land Acquisi- 
tion proceedings which had substantially prejudiced the appellant ; 
secondly, that the award was no bar to the present suit, because 
by reason of the piecemeal character of the Land Acquisition 
proceedings, it was impossible for the appellant to put forward 
his claim for compensation in respect of the ferry in the course 
of those poceedings ; thirdly, that the claim preferred to the 
Collector in respect of the ferry, whether it be regarded as one, 
under the Land Acquisition Acor under the Indian Railways 
Act, was never investigated by the Collector, and as no final 
award was ever made in respect thereof, the jurisdiction of the 
Civil Court has not been ousted; fourthly, that the suit — 
tainable, at least in respect of any damage which has accrued 
subsequent to the Land Acquisition proceedings, and which could , 
not be reasonably foreseen at the time ; and ffthly, that the suit 
was not barred by limitation. a 

With reference to his first contention, it was arguied*by the 
learned vakil for the appellant that the powers conferred by the 


‘Land Acquisition Act must be exercised i in strict conformity with 


the provisions of the Act, and as in the present ease, there have 
been grave, irregularities i in “connection with the exercise ot these 
powers, the finality which attaches to an award under section 12 
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of the Act cannot be claimed in respect of the award of the goth . CIVIL, 
March, 1898. Our attention was invited to two irregularities “1907, 
in connection with the acquisition proceedings. It was pointed Maharaja Sir 


out, in*the first place, that the notices issued under section 9 were .Rameswar Singh 
defective, inasmuch as they did not state the particulars of the Pahad p 
land intended to be acquired, asa result of which the appellant Furtado 
was misled and could not ascertain what precise parcel was to be Council, 
acquired, and whethereby reason'of the acquisition, the exercise Mookerjes, J. 
of his franchise of the ferry would in any manner be affected. Our A 
attention was invited, insthe second place, to the fact that some 
of the notices under section 9 were defective, inasmuch as they 
called upon the petitioner to put forward his claim earlier than 
fifteen days in contravention of the provisions of that section. 
In support of the first branch of the contention, namely, that 
the notices ought to be precise and ought to give information 
sufficient for the identification of the land intended to be ac- 
quired; reliance was placed upon the cases«of Stone v. Commercial 
Railway Co. (1), Wrigley v. Lancashire & Yorkshire Railway Co. (2), 
and Protheroe v. Tottenham and Forest Gate Railway Co. (3). 
Insupport of the second contention as to the invalidity of a \ 
notice which allows less than the statutory time, reference was 

- made to the case of Balmokoond Lall v. Firjudhun (4). In support 

_ of the proposition that strict compliance with the provisions 
of the Act is necessary for the validity of the award, reliance 
was placed upon the cases of North Shore Railway Co., v. Pion (5), 
Herron v. Rathmines and Rathgar Improvement Commissioners (6) 
and Saunby v. London Water Commissioners (7). It is not 
necessary for our present purposes to examine in detail all the 

* cases which were referred to at the Bar, inasmuch as the 
principles applicable to casdé of this description, appear to us 
to be weld settled. 
—À t (i) Inthe first place, it is quite clear, that notice is essen- 

tial to the exercise of the jurisdiction. The Statute does 

e not prescribe „any form for the notice, but it is clear that 

eit must cohtain the material facts which would enable the 
landowner to identify the land intended to be taken up. 
The very object of the notice would be defeated if it did not 
contain* a sufficiently accurate description of the property, 
which could inform the parties in interest what land it is 


(1) (1839). 4 Myl. & Cr.%22. (4) (1882) I. L. R. 9. Calc. 271 at 979, 
(2) (1868) 4 Gift. 359. (5) (1889) 14 A. O. 612. 
3) (1891) 3 Ch. 278. (65 (1892) A. C. 498, at 529. 


ep 61741908) A. C. 110, 
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Qvi, proposed to appropriate; the identification of the thing 
“1907, desired is of the utmost importance, and if the notice does mot 
— 


Maharaja Sir describe the property against which it is directed, it must be 
.BameswarSingh taken to be defective. It may be conceded that the fequire- 


ra ment of accuracy should not be pushed to extremes, because 
ae. ey or a description, though not drawn with the precision usually 
Council, fóund in conveyances, may yet sufficiently apprise the owner- as 
‘Mookarjee, J. to the property wanted. Where, therefore, the land to be 


= acquired is affected with a franchise, a description of the land 

° simply is inadequate, and the franchise should ordinarily be 
described. For instance, if a railway bridge has to be con- 
structed across a river the bed of which belongs to ą private 
individual, a portion of the river bed under the water has to 
be acquired and compensation paid for it [Zhames Conservators 
ev. Pimlico Ratlway Co. (1); but such acquisition will not 
. necessarily interfere with an existing ferry, unless the approaches 
to the ferry are also» acquired, in which event the notice ought 
. to specify that the ferry itself is intended to be acquired. 

(ii) In the second place, where the Statute requires that 
the notice should give the owner a prescribed time, after the 
expiry of which claims and objections might be preferred, a 
notice which fixes a shorter time, is in contravention of the 
Statute, and is consequently defective. The principle is that 
no man shall have his rights determined without the opportunity 
to be heard in their defence, and where the Statute prescribes 
the minimum period which the person affected is to have for 
submission of his defence, such time cannot be allowed to be 
reduced. 

(iii) In the third place, in order to give validity to the ‘ 
proceedings and finality to the award in which they terminate, 
the power of acquisition, with all statutory limitations and 
directions for its use, must be strictly pursued ; every es ignition. 
pre-requisite to the jurisdiction called for by the Statute, must 
be strictly complied with. It is an elementary, proposition that e 
statutory provisions in respect of acquisition of lahds, must bee 
strictly complied with, and the burden of proof of compliance 
rests upon those who claim statutory powers or base their 
title upon the exercise of statutory provisions [Matter of 
Buffalo (2) and Dyckman v. New York (3)) This doctrine is 
nowhere better illustrated than in the rgcent decision of.their 


"ES 
(1) (1868) L. R 4 C, P. 59. e (2) (1879) 78 N.Y 362, 
* (3) (1850) 5 N. Y* 484. x é f . 
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Lordships of the Judicial Committee in Saunby v. London Water 
Commissioners (1) in which the decision of the majority of the 
Supreme Court of Canada in Water Commissioners of London v. 
Saunby "(2) was reversed. In that case, the defendants had 
interfered with the property of the plaintiff in contravention 
of the provisions of the Act, under the authority of which 
they professed to proceed. The Judicial Committee held, that 
the defendants were gtilty of trespass, and that the plaintiff 
was entitled to an injunction, because "to refuse an injunction 
in such a case, would be td enable the defendant to expropriate 
the plaintiff without statutory authority or without following 
the procedure pointed out by the statutory authority, if any." 
To the same effect are the observations of their Lordships of 
the Judicial Committee in North Shore Ky. Co. v. Pion (3), and of 
the House of Lords in Herron v. Rathmines and Rathgar Improve- 
ment Commissioners (4). In the latter case, Lord Macnaghten 
observed, that where the promoters of a* public undertaking 
have authority from Parliament to interfere with private pro- 
perty on certain terms, any person whose property is interfered 
with by virtue of that authority, has a right to require that 
the promoters shall comply with the letter of the appointment, 
so far as it makes provision on his own behalf. A similar view 
has been adopted in the American Courts; see Binney v. 
Chesapeake Canal Co. (5), in which it was held by the Supreme 
Court of the United States, that a Canal Company could not 
take private property, until it had strictly complied with all 
tHe requirements of the law and completed all the steps con- 
templated therein; see also United States v. Rauers (6), Zn re 
"Montogomery (7) and Bonaparte v, Camden Ry. Co. (8). 

The learned vakil for the' respondents did not seriously 
question the validity of these principles, nor did he dispute 
mintás notices in the present'case were defective and did not 
give sufficient information. He contended, however, that 
information might have been gathered from the mile plan. It 
is* obvious, however, that this could not be done, as the mile 
plan does not give data sufficient to enable one to plot it on 
the ground and identify any particular parcel. The learned 
vakil furthér argued, that there was waiver on the part of the 


(1) (1906) A. C. 110. d (5) (1884) 8 Peters U. 8, 214, 
(2) (1901) 84 Canada Sup. Ot. Rep. 630. (6) (1895) 70 Fed Rep. 748. 
(8) (1889) 14 A. C. 612 at 629. , (D) (1892) 48 Fed Bep. age. 


(4).(1882) A. O; 498 at beg: (8) (1880) Baldwin 205 ; 3 Fed, Cas821. 
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‘Maharaja, inasmuch as he had already accepted the compen- 
sation awarded for the lands taken up, and, in support of this 
view referred to the decision of this Court in Ganga Ram 
Marwari v. Secretary of State (1). Now, it may be donceded, 
that where the Collector has omitted to take some step which 
is essential to the validity of the proceedings, the owner may 
waive the defect ; for instance, he may waive the objection that 
the surveys and the plans were not sufficient, or that the notice 
was defective. [See Embury v. Conner (2) Graves v. 
Middleton (3) and Great Falls Co. w. Garland (4)] It may 
also be conceded, that although the want of requisite notice 
may affect the validity of-the proceedings, where it is proved 
that the owner had actual knowledge of all the proceedings, 
‘a technical objection that notice had not been given will be 
brushed aside; but it must be remembered, that waiver has 
to be clearly established, and it must be shown that the owner 
acted with full knewledge of all the facts, Besides, there will 
be no waiver, where the owner appears and expressly reserves 
his legal rights. [Steve v. Jersey City (5).] Thus, in the case 
before us, if any question had been raised, as to the value of 
the lands acquired, the claimant might perhaps have been 
successfully met with the plea of waiver, on the ground that 
acceptance of compensation amounted to a waiver of all irre- 
gularities in the proceedings; but, in so far as the ferry is 
concerned, there has been no acceptance of the compensation; 
indeed, none has ever been awarded, and the Maharaja undoubted- 
ly reserved his right, when the references were withdrawn 
upon the assumption, that the question of damages on account 
of the ferry would be decided later on. Under such circums* 
tances, it is impossible to hold, that there has been any waiver. 
The first ground taken on behalf of the appellant must 
consequently be allowed to this extent, namely, that b 

of irregularities in connection with the Land Acquisition 
proceedings, the award of the 30th March 1898, ig no bar in 
respect of the claim for damages with regard to the ferry p it: 
is not necessary to decide, whether, the irregularities were 
sufficient to affect the validity of the title to the land taken 


(1? (19803) I. L. R. 30 Calc. 578. 
(2) (1850) 8 N. Y. 611 ; 58 Am, Dec. 825. ' 


(8) (1898) 187 Indiana 400; 87 N, E. 157. ° E 
(4) (1887) 124 U. 8.581. 8 RP 
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up, because no such question is raised in the suit, and compen- 
sation in respect thereof has been accepted by the Maharaja. 

The second ground urged on behalf of the appellant is that 
the award is no bar to the present snit, because by reason of the 
piecemeal character of the Land Acquisition proceedings, it became 
impossible for him to put forward his claim for compensation in 
respect of the ferry. In our opinion, this contention is well- 
founded, and the appellant has a substantial cause for grievance. 
As has been already stated, abou’ 250 proceedings were started, 
each for a small area of lahd ; there were at least 18 cases for lands 
situated on the Kataria bank of the river, and 24 in respect of 
lands situated on the Moradpur bank of the river. The result 
was that it became impossible to assert that the acquisition of 


any one specific parcel forming the subject-matter of one pro- £ 


ceeding, would prejudice the ferry. As the evidence shows, the 
ferry was not used from a fixed point on one bank to a fixed 
point on the opposite bank ; but according to the exigencies of 
season, the landing places varied within certain limits on each 
bank. Ifone proceeding had been started, covering the whole of 
the strips on the two banks and the river bed, it would have been 
apparent to the plaintiff, that with the acquisition of the landing 
places, the ferry must disappear, or in any event, the profits from 
it would be considerably reduced. But asthe proceedings were 
taken, it was not possible to urge in any particular case, that the 
acquisition of the land covered thereby, would necessarily affect 
the exercise of the right of ferry. A claim in respect of the ferry 
could not, therefore, be appropriately put forward in any of these 
cases. It must further be observed, that not one of the notices 
served upon the Maharaja, indigated that the river bed would be 
acquired ; and it is a striking fact, that although Ex. C. 3, which 
ig the counterfoil of a notice served on the Maharaja, and is 
pro d from the office of the Collector, makes mention of the 
river Koshi, the original, which was actually served, and is marked 
"Ex. 1-14, "makes "no such mention. No explanation has been 
attempted to be offered to us, as to why all mention of the river 
was omitted from the notices served upon the plaintiff. It 
further appears from the proceedings of the Collector that he 
himself realised, that a claim for damages in respect of the ferry 
could not be set up in any of the numerous proceedings pending 
before him, and this is tfe reason, why he started a separate case 
in respect of the ferry ; but unfortumately, the notice issued was 
erroneous, as it refeyred to a hew ferry, started for the purpose 
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of getting compensation, and the notice was issued at a time, 
when the lands on the river banks bad not yet been acquired so 
as to enable the Maharaja to judge, whether the ferry yould or 
would not be affected. We must hold, consequently, that the 
award of the 3oth March, 1898, which did not allow any compen- 
sation for the ferry, is net a bar to the maintenance of the present 
suit, as the claim to compensation could not be appropriately put 
forward by reason of the numerous separate proceedings which 
had been set on foot by the Cellector. Ihe second ground must 
accordingly be decided in favour of the "appellant. 

The third ground taken on behalf of the appellant, raises 
the objection, that the jurisdiction of the Civil Court has not 
been ousted, because, the claim for compensation preferred to 


, the Collector in respect of the ferry, whether it be regarded as 


one urder the Land Acquisition Act or under the Indian Railways 
Act, was never investigated by the Collector, and there was no 
final award ever made by him upon this matter. In our opinion, 
there is considerable force in this contention. It may be con- 
ceded, as was laid down by this Court in Bhandi Singh. v. 
Ramadhin Rai (1), that when statutory rights and liabilities 
"have been created, and jurisdiction has been conferred upon a 
Special Court for the investigation of matters which may possibly 
be in controversy, such jurisdiction is exclusive and cannot con- 
currently be exercised by the ordinary Courts. The same view 
was adopted by a Full Bench of this Court in Collector of Pubna 
v. Romanath Tagore (2), where it was laid down, that if the 
Legislature creates an obligation to be enforced in a specific 
manner, as a general rule, performance cannot be enforced in, 
any other way. It is well settled, however, that even where a . 
specific remedy is provided by a Statute, it is necessary, in order 
to remit the owner to such remedy, and exclude his Temedy h 
suit, that the party acquiring the property should have Oe 
tially complied with its requirements ; and where the proceedings 
for acquisition ave not perfected and completed, they will not 


, debar the remedy by a regular suit. The essence of the matter 


is, that the party has his remedy before the Special Court. 
Where, however, as here, the party has not been able @o put 
forward his claim by reason of defécts or irregularities in the 
proceeding, or where the claim Bas been put forward but 
not adjudged, the jurisdiction of the Civil Court camnot be treated 
as superseded. It was suggested by the learned vakil for the 


(1) (1905) 2 C. L. J,,852. (2) (1837) B. L RAB, B. 63). 
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respondents, that the claim for damages which was put forward 
on behalf of the -Maharaja, was in substance a claim under the 
Indian Railways Act, and section 10, Sub-sec. 2 of Act IX of 1890, 
bars a suit to recover such compensation. But, whether the 
claim be regarded as one under the Land Acquisition Act or 
under the Railways Act, there was a refusalon the part of the 
Collector to adjudicate upon it, and consequently the plaintiff 
has not lost his remedy by a suit in the Civil Court. 

The fourth ground taken on behalf of the appellant, 
raises the question, whether the suit is maintainable in so 
far as'the plaintiff claims damages which could not be fore- 
seen at the time of the acquisition proceedings. The learned 
vakil for the respondents has not seriously disputed that the 


suit would be  maintainable for this purpose. Indeed, the. 


contrary could not be maintained, in view of the decision 
in Zafidas v. B. B & C. I. Ry. Co. (1. To the same effect, 
are the observations of Erle C. J. in Chamberlain v. West 
End & Ry. Co. (2): “It is well-known law, that under these 
statutes, a party must make one claim for damages, once and 
for all, damages that can reasonably be foreseen, and have 
one enquiry and one compensation.” [See also Lawrence v. Great 
Northern Railway Co. (3), Lancashire and Yorkshire Railway 
Co. v. Evans (4), Lee v. Milner (5), and Darley Main 
Colliery Co. v. Mitchell (6)] The case, moreover, becomes 
very much stronger, where, as in the case of Gaekewar of 
Baroda v. Gandhi (7), the statutory authority has been abused 
or exceeded. ‘Lord Macnaghten, in delivering the judgment 
Of their Lordships of the Judicial Committee, observed, that if 
a person or a body of persons paving statutory authority for the 
construction of works, exceeds or abuses the powers conferred 
by the Legislature, the.remedy of a person, injured in conse- 
q is by action or suit, and not by a proceeding for 
compensation under the statute which has been so transgressed. 
The fourth ground taken on behalf of the appellant must 
consequently be answered in his favour. 
The last ground taken on behalf of the appellant seeks to 
controwert the view of the Subordinate Judge, that the suit 
is barred by limitation ûnder the provisions of Art. 17 of 


(1) (1869) 6 Bom. H. O. &, A. C.J. 116. — (4) (1851) 16 Beav. 822 

(2) (1863) 2 b, & S. 617. . (5) 0837) 2 M. & W. 824, 

(B, (1851) .16 Q. B. 642 ; 83 R. R. 645. (6) (1886) 11 à, C. 127. 
(7) q1909)4L. R. 80 I. A. 60; I. L. R. 97 Bom. 344. 
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VIVI Sch. II to the Limitation Act. This article provides, that a 

1907. suit against Government for compensation for land acquired 
Maharaja Sir for public purposes, must be instituted within one year from 
we A a the date of determining the amount of compensation. This 
* on obviously refers to a case in which the Collector fails to pay or 

The Secretary.of ^ deposit in Court the amount awarded by him under the Land 


State for India in 
Council. Acquisition Act ; in such a case, a suit would lie against him 


Mookerjea, J. for the recovery of the amount awarded ; see Nilkanth v. Collector 

sa of Thana (1). The article has no application to a case like the 
present, where the amount of the compensation has not been 
determined. It was then suggested by the learned vakil for the 
respondents, that Art. 14 or Art. 18 might bar the suit. It is 
manifest that neither of these articles has any application ; this 
is not a suit to set aside any act or order of an officer of 
Government in his official capacity; nor is it a suit for 
compensation on the ground that the acquisition of land for 
public purposes is not completed. Art. 18 obviously applies to 
suits for compensation for non-completion of, and refusal to 
complete the acquisition ; see Mantharavadi w. Secretary of 
State (2). In our opinion, the rule of limitation applicable, is 
that provided in Art. 120, and as the suit has been brought 
within six years from the date, when the right to sue accrued, 
whether such date be taken to be the date of the acquisition 
ofthe property over which the right of ferry was exercised, 
or the date when the Collector refused to award any compen- 
sation for the ferry, the suit is amply within time. 

On these grounds, we must hold that the judgment of the 
Subordinate Judge, by which he dismissed the suit on, 
preliminary grounds of law, canno} be supported. The question, 
therefore, arises, to what relief the plaintiff is entitled. In the 
plaint, a claim was put forward to,a mandatory injunction up@n 
the defendants to restrain the Railway Company from ES 
the bridge for the purposes of traffic. The learned vakil for the 
appellant referred to the decision of the Judicjal Committee ; 
in Saunby v. London Water Commisioners (3), as shewing that 
in cases of this description, an injunction may, under certain 
circumstances, be granted. He did not, however,, seriously 
press this part of his case, and even 1f he had, we do not think 
that an injunction could have been rightly granted in the 
present case. It is well settled, that the‘bwner cannot resort to 


LJ 
(1) (1897) f. L. R. 22 Bom, 802 (3) (1903) X. L. B, 27 Mad, 585. 
(8) (1906) A. O, 110. X 
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an injunction, merely because the proceedings for acquisition Civi, 

have been irregular, or because, there was merely a defective 1907. 
description of the land, [4éin v. Riley County (1), Hutt v. Maharaja Bir 
ChicagÓ (2)| and an injunction will be refused, where damages ^ Rameswar Singh 
wil adequately compensate for the injury. The question, icu e 
therefore, arises, upon what principle the damages ought to be sus OE 
assessed. 2 Council. 

It appears to be qutte clear, that no damages can be claimed 
on account of losses sustained by reason of the construction of 
the Railway bridge ; fore instance, if the Railway Company had 
not acquired the lands used as landing places for the ferry, 
but had merely constructed a bridge across the river, as 
a result of which the traffic over the ferry was diminished, 
no damages could be claimed, not at any rate, unless it was 
established that the ferry-owner had an exclusive franchise, * 
that is, an exclusive right to carry passengers and goods across 
the river. In other words, the taking of property, that merely 
injures a franchise, but does not interfere with the exercise of it, 
is not such a taking of property from the owners of the fran- 
chise, as to require compensation. Reference may be made in this 
connection to the case of Hopkins v. Great Northern Rathway (3), 
in which it was held that the owner of a ferry cannot maintain 
an action for loss of traffic, caused by a new highway by bridge 
or ferry made to provide for a new traffic; in that case, the 
owner of the ferry franchise unsuccessfully claimed compensation 
for loss of profits, caused by a railroad built across the stream. 
The same view was taken in the cases of Moses v. Sanford (4) 
and Hyde's Ferry v. Davidson County (5); in the former of these 

“cases, it was held, that the profits of the ferry franchise had 
been affected, not by the acquisition of the land over which 
the bridge» was built, but by the opening of the bridge for 

iain] across the river. The tase, however, is different, where 

the land, which is used as the landing place for the ferry, is 
acquired. ,In such a case, the access to the river, and with it, 
the exercise Of the franchise is destroyed, and consequently 
compensation is payable [see Collector of Dinajpore v. Girija 
Nath fo (6) and Reg. v. Great Northern Ry. (7), see 

(1( (1887) 36 Kansas 170; 18 Pacific 2. 

(2) (1900) 187 Illinois 145 ; 58 N., E, 412. 

(8) (1877) 2 Q. B. D. 294, 

(4) (1883) 11,Lee (Tennesf) 731, 

(5) (1891) 91 Tennesse 991 ; 18. S. W. 626 


(6) (1897) I. L. R. 25 Calo. 848. . 
(7f (1849) 14 Q. B..255; 80 R. B?208. P x 
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O1viL, also the observations in Cowes Urban Council v. Southampton, 
1907. &c., M. S. P. Co. (1.] In other words, where the ferry landing 
M inet Sir aud the ferry franchise remain precisely as before, though the 


Rameswar Singh profits are liable to be depreciated by the new mode c¥ travel, 
= Bausdor legitimately created, no compensation can be claimed; but where 
Doe Beoretar of by reason of the acquisition itself, the exercise of the franchise 
Council, or the use of the property pertaining to the franchise, is 
Mookorjes, J. interfered with, damages can be rightly claimed. It follows, 
— therefore, that although the value of the property to the owner 
at the time it is taken, is “the measure of damages, the value 
of a ferry ought not to be determined, by ascertaining the average 
of the profits at, the date of the acquisition, by regarding it 
as an invariable quantity and by taking a number of years’ 
purchase, As the owner is not entitled to compensation for 
impairment of the profits of the ferry which. results merely 
from the use by the public of the bridge or railroad instead of 
the ferry, the damages ought to be calculated on the basis of 
the average profits from the ferry inspite of the construction 
of a bridge or a railroad which does not interpose any physical 
obstruction to the enjoyment of the ferry franchise. [See 
the decision of the Supreme Court of Missouri in Missouri 
Pacific Ry. Co. v. Porter (2), where the principle applicable to 
casés of this description is explained.] The profits thus 
determined, will be one element to be taken into consideration 
in assessing the damages, since the value of a franchise is its 
productive capacity. The only other question which remains 
is, whether the profits are to be capitalized. Weare of opinion, 
that capitalization cannot in such a case be adopted as a satis- 
factory or conclusive test of present value. If the franchise” 
had been perpetual, and if it coufd be known, that the conditions 
now existing would be permanent, there would be *ground for 
sustaining such a test. Where, ‘however, as in the caggvefere™ 
us, it is clear that the condition of things may, alter, and by 
reason of competition (for example, by thee construction of 4 
bridge or railway or a rival ferry), the profits may be diminished, 
the capitalization of profits is not a conclusive test of present 
value; it can only be one of the elements to be congidered 
in determining the value. [See Kennebec Water District v. 
City of Waterville (3) ; see also Edinburgh Street Tramways Co, 


d) (1908) 2K. B. 287. (8) (1892) 112 Missouri 861 ; 20 8, W, 568, 
. "(8) (1902) 97 Maine 185 ; 60 L. R, A iu at 809. i 
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v. Lord Provost of Edinburgh (1), where an arbitrator declined 
to value tramway lines by capitalizing the rental, and upon 
appeal, his assessment was affirmed.] 

If was suggested by the learned vakil for the respondents, 
that ‘if the judgment of the Court be against him, upon the 
question of the maintainability of the suit, the damages should 
be allowed to be assessed in the first instance by the Collector. 
, This suggestion appeafs to us to be reasonable, and the appellant 
‘does not take exception to it. The parties ought to be placed, 
jas nearly as may be,in*the position which they would have 


. occupied, if the Collector had not, as we must hold, he did, 
; on erroneous grounds, refuse to assess the damages. If the 


Collector had not refused to exercise his jurisdiction, the 
damages would have been assessed in the first instance by 


him, and if the claimant had been dissatisfed with his award," 


he might have obtained a decision from the Civil Court upon 


, reference made as provided by law. THe order, we shall make 
' in this suit, will place the parties substantialy in the same. 


position. 

The result, therefore, is that this appeal must be allowed, 
the decree of the Subordinate Judge reversed, and the case remitted 
tohim for assessment of damages. The Subordinate Judge will 
refer the matter in the first instance to the Collector, who, after 
such enquiry as miay be found necessary, will assess the compen- 
sation payable, and submit his award to'the. Court. The Sub- 
ordinate Judge will hear the objections of the parties, if any, 
and allow them to adduce such evidence upón the question of 
damages, as rnay be found necessary for a satisfactory determination 
of the matter. He will then make his final decree in the suit. 
The costs of this appeal as well as the costs in the Court below, 
will abidethe result. A certificate will be granted to the appel- 


e fant ander section 13 of the Court-fees Act authorising him to 


receive back the full amount of the Court-fees paid by him on 


-* the memeərandum of appeal to this Court. 


^. K. B. Appeal allowed ; cause remanded. 


* (1) (1894) A. C, 466. 
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Before Mr. Fustice Rampini and Mr. Vustice Caspersa. ` 
SOOKAN SAHU AND ANOTHER t 
v. 
-LALA BADRI NARAIN.* " 
Publio Demands Recovery Act (I of 1895 B. C.) Sec, 10— Notice, mon-service 
of — Limitation Act, Soh. LI, Arts. 12, 120. 


When no notice under Bec. 10 o$ the Publio Demands Recovery Act waa 
served, n suit to set aside the sale is not barred under Art. 12 of the Limitation 
Act ; Art. 120 applies to such a case, 

Saroda Charan v. Kisto Mohan (n followede 


Appeal by the Defendants. ~- | 


\ 
Suit to set aside ù sale under the Public Demands Recovery Act. ~ 


The facts will appear sufficiently from the judgment. 


i Babus Mohendra Nath Roy and Ynanend?anath Bose for 
the Appellants. , 


Babus Umakali ^Mukerjee and Hari Bhusan Mukerjee-for. 
the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

Rampini J .—The suit out of which;this appeal arises was 
brought to set aside a sale held under the Public Demands 
Recovery Act, or, rather, to have it declared that it was null 
and void. 

The lower Courts have set aside the sale. The defendants 
1 and 2 appeal. On their behalf it is urged : (1) thatthe notice 
under section 10 of the Act was duly served: (2) that the suit 
is barred under section 244, Civil Procedure Code: and (3) 
that it is barred by limitation. 

We are, however, of opinion'that as this is a second appeal, 
we cannot interfere with the fnding of the lowere appellate 
Court that the notice under section 10 of the Act was ngi duly 
Served. That being so, section 244, Civil Procedure Code, will not 
bar the suit, because there-was no certificate, and, thexefore, no* 
decree to execute. Further, in these circumstances, Article 12 
of Schedule II of the Limitation Act will got apply, but Article 
120, as laid down in the case of Saroda Charan Bandopadkya v. 
Kristo Mohan Bhuttacharjee (1). The learned pleader for the 


* Appeal from Appellate Decree No. 685 ef 1903 against the decree of 


. G. Gordon Esq., District Judge, Saran, dated the 27th January 1908, affirming 


that of Babu Karuna Das Bose, Subordinate Judge, Saran, dated the 8th 
August 1902. e . * zo e 
(1) (1897) 1 O, W, N, 516. X 
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respondent relies on Malkasjun v. Narhari (1). But in that case, CIVIL. 
there was a valid decree. In this ‘scase, as the notice under 1905. 


section, 10 was not duly served, there was no valid certificate, 

and, therefore, no valid decree. The case would seem to fall 

within the purview of the rule laid down by their Lordships of 

the Privy Council in Baijnath Sahat v. Ramgut Singh (2). Hong J. 
We dismiss the appeal with eosts. 

B. M. Appeal dismissed. 


(1) (1900) I. L, R. 25 Bom, 337. * (2) (1896) I. L, R. 23 Cale. 775. 
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—— 
Sookan Sahu . 


Before Mr. Fustice Pigot and Mr. Fuskce Gordon. 


BAIJ NATH SAHAI Oivi, 
v. x 1890. 
RAMGAT SINGH AND OTHERS.” May, 16, 19, 26. 
Publio Demands Recovery Act, Section 10,— Notiqg, non-service of—Limita- August, 6, 
tion—Signatwre, lithograph, imoperatice—Purohaser, a third party— September, 18, 


/ valid salo. = 
f A sale under the Public Demands Recovery Act was held on the 25th 

September 1882; from that time until the 2lst August 1886, the owners and 

the purchaser were engaged, the first in impeaching, the other in vindicating 

the validity -of the sale before the Collector, the Commissioner and the 

Board of Bevenne. On the date last mentioned, the Board made the final 

order by which the sale became final, The suit to set aside the sale was 

brought on the 26th July 1887 : 


Held, that the plaintiffs were entitled'to a deduction of the time between 
the 26th September 1882, and the 21st August 1880 and the suit was in time. 


The form of procedure laid down in the Public Demands Recovery Act 
«must be strictly followed. The Court must require them to be strictly 
followed in the exercise of the powers conferred by it without speculating as 
to their object at all. 
3 When a froperty of very large value had been sold for a nominal price, 
«the Court would not apply in aifi of the sale, the principle t£ res magis 
valeat quam pereat. 
. When a certificate has not been signed by an officer authorised to sign 
it, there is no certificate duly made, and there is no valid sale. 
= When a certificate was not signed but a lithographed signature was 
attached, the certificate was mot duly signed as required by law. 

When there was no certificate duly made and no notice under section 10 
served, the dale must be set aside, even though the purchaser is a third party. 
No question of hardship arises when a man has made a speculative purchase 
of a valuable estate for next to nothing. 


* Appeal from Original Decree No. 208 of 1888, against the decree of 
Babu Dwarka’ Nath Mitfa Subordinate Judge, Shahabad, @ated the 19th 


April 1888, / 


t. 22 
Lala Badr? Narain. 


. 888 


CIVIL. 
1880. 
—— 

Baij Nath Sahai 


~ e? 
' Ramgat Singh. 


Septomber, 12. 


^ 


THE OALOUTTA LAW JOURNAL. [Vor. V. 


Appeal by the Defendant. 
Suit to set aside a sale under the Public Demands Recovery Act. 


The facts and arguments will appear from the judgm 

Sir Charles Paul, ( Advocate-General), Moulvie Mahomed 
Yusuf, Babu Saligram Singh, for the Appellant. 

Babu Hem Chandra Barterjee, Dr., Rash Behari Be 
Babus Raghunandan Prasad and Tarak Nath Palit, for the 
Respondents. . 


The judgment of the Court was delivered by 


Pigot J.—This is another of these certificate procedure 
cases. It is an appeal from a decree of the Subordinate Judge 
of Shahabad, setting aside a sale of the property in dispute : 


*the sale was made by the Officiating Collector of Shahabad on 


the 25th September 1882, and the 1st defendant Baijnath Sahai 
was declared the purchaser. ] 


The property is mehal Bhadwar, degunt Bhojepore ; it 
consists of six entire mouzahs and a half; its area is 7,700 v, 
bighas with a rent-roll of over Rs. 10,0007 à 


The plaintiffs in this suit, to the number of 110, are an 
ancient Rajpoot family holding this property, it would appear, 
since the time of the Hindu Raj. They say that the value of 
the property affected by the sale, encumbered as it is, is 
Rs. 2,50,000. The Subordinate Judge finds it to be at any 
rate Rs. 100,000. 


The sale was in respect of demands in respect of road-cess 
amounting to Rs. 516-8, of which Rs. 373-4 was for cess, and e 
Rs. 143-4 for interest and talaband.' ` ' 

The whole property was put up in one lot, for what reason, 
whether as a matter of conveniefice and, if so, for whose, dose 


, not appear. It was knocked down to defendant No. 1 for the sum 


of Rs. 1,500, not much more perhaps than one fPundredth part of. 
its value. From the time of the sale until the ent of the yeas 
1886, the owners and the fortunate purchaser of their property 
were engaged with varying success, the first in impeaching, the 
other in vindicating, the validity of the sale before the Collector, 
the Commissioner, and the Board of Revenue. On the roth 
October 1882 the plaintiffs applied to the Collector, who refused to 
hear them. They appealed to the Commissioner, wHo, in January 
1884, dismissed their appedl. They appealed to, the Bogrd of 
Revenue,-who, in August 1884, set aside the i anro order 


. n A 
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as made without jurisdiction, and directed the Collector to enquire CIVIL. 
into the matter. He, on the 21st August 1885, set aside the sale. 1890. 
The defendant, the purchaser, then appealed to the Commis- 
m d who, on the irth March 1886, dismissed the appeal. 
The defendant appealed to the Board of Revenue, who is 
on the 21st August 1886, set aside, (r) their order of 12th Pigot, J. 
August 1884 and (2) the Collector's order of 21st August 1885, 
which set aside the $ale, and they restored the order of the 
Commissioner previously reversed, by them, which was made 
on the 25th January 1884, and which dismissed the appeal of 
the plaintiffs impeaching the sale. 
They adopted this course by reason of a decision of a Bench 
of this Court (Mitter and Norris J. J), Sadhu Saran v. Panch- 
deo (1), who had held, (April 1886,) that sections 311 and 312, under 
which the Collector had set aside the sale, are not applicable to : 
execution to enforce a certificate, and that the remedy was by 
appeal to the Commissioner. They considéred themselves bound 
jo follow this decision, and empowered to cancel their former 
/ order and the proceedings upon it, by Regulation III of 1822. 
The Subordinate- Judge has held, that the time occupied in 
these proceedings must be left out in computing any period of 
limitation which may affect plaintiff's case, and we agree with 
him and think that this suit is not barred. The Subordinate 
Judge has decided the case chiefly on the ground that the sale- 
proclamation was not made upon the spot thirty days before the 
sale, but only 22 days, which vitiates, as he holds it, the sale ; 
that [as we understand him from his citing the case of Mount 
Megh Lal v. Shib Pershad (2)] it was also, as it certainly was, 
* a material irregularity so to neglect due publication on the spot 
that the proclamation did nót set out the incumbrances on the 
property, which was well known to be incumbered, and he holds 
e that Qe inadequate price obtained was a material injury caused 
by these irregularities. 
. He holds, therefore, frst, that it was bad aó inztto; second, 
that it must be set aside by reason of material irregularity causing 
material injury. 


Baij Nath Sahai 
v. 
Ramgat Bin gh. 


The second of these grounds is rather appropriate to sec: 
tions 314, Civil Procedure Code, which have been held not to 
govern cases under the certificate procedure both in the case 
cited, Sadhu Saran v.ofanch deo (1) and in that which follows 
* (1) 41886) TR. R.]4 ale 1 * — (2) (1881) T. I. R. 7 Cflo. 34 
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it, Ram Lagan v. Bhowant (1) decided by Wilson and 
Porter JJ. À 
But in the first of these cases, which was upon the Act 
with which we are now dealing, it was held, that such inkinge- 
ment of the provisions of sections 289, 290 of the Civil Proce- 
dure Code as the neglect to fix copy of sale-proclamation within 
the due time, is not a mere irregularity, but vitiates the sale, 
Sadhu Saran v. Panch deo (2). It is fot necessary to deal with 
the question as affecting sales under the Civil Procedure Code, . 
though it was plainly the opinion of the Judges in the case just 
cited that sales under the Civil Procedure Code would be vitiated 
by such a defect : and the same opinion has lately been expressed 
by the High Court of Allahabad in a judgment of Edge, C, J.* 


¿going fully intoalitheauthorities. At any rate, we find that pro- 


position laid down by a Bench of this Court with reference to sales - 
in execution of a certificate under the Public Demands Act and 
we shall follow it in this case. In truth, as sections 311 and 312 
are not included in the procedure under this Act (whether inten-\ 
tionally or by inadvertence), any other construction would leave : 
a violation of the requirements of sections 289, 290, wholly 
without any legal remedy whatever. 

We agree, therefore, with the Subordinate Judge, following 
Sadhu Saran v. Panch deo (2), that the defect in respect of 
the sale-proclamation vitiates the sale. It was argued, that 
as the notice issued under section 10 of the Act was, in this 
case, issued before: the Act XIV of 1882 was" passed, the case 
must on this point be governed by the Act of 1877, which does 
not expressly provide that the posting of the copy of proclamation | 
at the Court or Collector's Office (which must be thirty days 
before sale) must be done after proclamation on the spot, the ° 
word ‘then’ being for the first timq. introduced into Section 28p 
of the new Code. - 

It was argued, that the issue of the notice with the certificaté 
was really an attachment: that therefore execition ptoceedings” 
had-begun before the Code of 1882 came into force, and that, 
under the General Clauses Act, the “ procéedings ” so * pending’ 
must be under the Act of 1877. . 4 

On consideration, we are unablé to adopt this view. Sec- 


(1) (1886) I. L. R. 14 Cale. 1. , 
` (2) (1886) I. L. B. 14 Cale, 1(9). . 
#Ganga Prosad v. Jaglal (1889) I. L. R.. 11 All. 333. 
See, Ramehgnd v. Pitam Mal"(1888) 1. L. R, ME: 508, an gian 
v. Bholanath (1899) I. L R. al ARIEL $,... i 


. h " 


. 
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tion 10 of the present Act does not make the certificate an 
attachment ; it gives it, when served with the notice, the effect 
of binding immoveable property "as if it had been attached. It 
is alsg given by section 8 the effect of a decree, but only to a 
certain extent. It is not thereby made a decree. 

"We think the execution proceedings did not begin until 
the issue of the sale- notification ef August 18th (when the new 
Code was in force), which, indeed, with customary inaccuracy 
professes to be issued under the Aet of 1877 then repealed, and 
that sections 289, 290 of the present Code apply. This is not, 
however, the only ground on which the gal of the sale 
was impeached. 

It was argued (1) that there was in truth no certificate issued 
under the Act at all, (2) that there was no service of the notices 
provided by section 10, (3) that the document relied on as a 
certificate was not signed as is required by the Act; in fact, 
that all the safe-guards provided by the Act for the use of the 

very special power conferred by the Act, were in this case 
^ given the go-bye. 

We néed.not repeat atlength the view already stated in 
other cases, [one of them, Gajraj Sahay v. Secretary of State (1)] 
that the provisions of this Act must be strictly followed. The 
certificate procedure allows, to put it shortly, a demand written 
down by a Government Officer, and sent to the person on whom 
the demand is made, to have the force of a decree under which, 
as in the present case, a huge property may be sold for a demand 
of a “ew rupees, the Act being framed with the intention, as far 
35 possible, to exclude proceedings duly taken under it from 
being reviewed in Courts of Jystice. The safe- -guards provided 
by the Act for the exercise of these tremendous powers may or 
AY not be sufficient to prevent those powers from being some- 
"times «sed harshly and improperly ; but such as they are, they 
must be strictly enforced, and the form of procedure laid down 
in the Aft must be strictly followed. In the present case, the 
documents called certificates are really notices issued under sec- 
tion 9 of the Act. We allowed this case to stand over, that the 


volunimous record, containing, as it does, proceedings relating to . 


-the multitude of persons *who are parties to the suit, should be 
examined ; and the result is that the “ certificates" are through- 
out only notices in Fotm III in the schedule to the Act. This 
notice under section 9 in Form III, rglates to the Case of demands 

TT LE w (1889) Í L. R- 17 Oalc. 414. 
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payable to a public officer other than a Collector, or to a manager: 
under thé Court of Wards; itis to be given to the Collector 

by such officer or manager (having been previously, in the case 

of a manager, verified by him in the manner provided s to 

plaints by the. Civil Procedure Code); and on receipt of 
it, the Collector, if satisfied that the demand is justly recover- 

able, may make a certificate ander Form II and cause it to. 
be filed. 

Note that, as its purpose implies, it is. addressed to the 
Collector, to the issue of whose certificate under the Act it is a 
preliminary, for the cases contemplated by it. It is not a certi- 
ficate under the Act at all. There is a form at the end of it, 
which certifies that the amount is due. This is a certificate or 
yrather ån assurance to the Collector by the person applying to 
him, that the amount demanded is really due. It is a singular 
instance of the slovenliness with which this Act is often adminis- 
tered (though the only justification for the existence of such, 
powers, is the presumption that everything is regularly done in 
the offices to which they are entrusted), that this form of assur-. 
ance or certificate to the Collector at the end of this notice has 
been apparently treated as a certificate under the Act by some 
one in the Collector's Office, and that it was solemnly argued 
before.us that it was such a certificate. It was argued that, 
substantially, taken with the notices accompanying. them, these 
"certificates" though not quite regular in form, did really call 
on the different plaintiffs to pay the road-cess demanded, and 
we were asked to disregard the irregularity as not really material. 
We decline to accept this argument or to apply, in aid of the | 
sale of the plaintiffs’ property „for Rs. 1,500 the principle. 
t ut res magis valeat quam pereat, We find conditions laid down: 
in the Act for the exercise of the powers conferred by it, and we 
should require them to be strictly followed, without speeulating® 
as to their object at all. l 

But one very substantial ground, as it appegrs tb. us, does* 
exist, upon the merits, if one may use that expression, fos, 
requiring accuracy of procedure in this matter. It is one referred 
toin the case in Gajraj Sahay v. Secretary of State (1) already 
referred to. . 

The justification, so far as any appears on the face of the Act, 
for the extra-legal powers conferred by if is, that they: are. to be 
-exercised by an officer whgse rank implies the possession of the 

À (D- d689) J, L, R. 17 Calo, dike : 
~ ` . t y . 
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qualities necessary for the due exercise of such powers, viz., the Orpi. 
Collector of the district. [Section 7, sub-section (9).] 1890. 


t T : p . — 
Jd sub-section does not seguire the Collector of the Baij Nath Sahat 


Distrig to issue the certificate: the word used is “may”. 
The obvious intention is, that he shall use his discretion as 
to the issue of the certificate, determine whether the case is a Pigot, Ji 
proper one for it, whether the money be due or not.. We do not m 
dwell further on this as we shall insert, later on, a passage from 
a Minute of the Board of Revenue as to this case, which is a 
good illustration of the object which we gather the Act has in 
this particular, though, of course, no guide for us in construing 
the Act. ; s 

Now we feel bound upon the face of the documents called 


t. 
Ramgat Singh. 
NC 


“certificate” "in this case, to reject, as out of the question, the . 
supposition that they could have been issued by the Collector 
himself as certificates under section 8, sub-section 9. On the 
face of them they contradict it. But if we could suppose that 
they were so issued, we should decline to hold them to be such 

. Certificates : such an use of them would show that the chief 
safe-guard of the Act, the personal care of the officer entrusted 
with this duty, had failed. 

We find that there having been no certificate diy. faa 
under the provisions of the Act, there was no valid sale, and that, 
on this ground also, the decree appealed from must be affirmed. 

We need not disturb the finding of the Subordinate Judge 
as to notice. He held that, save as to the thirteen persons 
mentioned by him, service of notice was proved. As to them, 

e Particularly as to the ten persons who were dead and service on 
whom was proved quite as completely as on those who were 
living, he held that no service had taken place. 

e We sfould have great difficulty in agreeing with this view: 

* an exwmination of evidence of service leads to the conclusion 
that it is most unsatisfactory. No doubt, both the Collector on 
' August Zist,, 1885, and the Judge have held service proved, or 

P "rather, the Judge has echoed the Collector's finding. 


, Apart from the preposterous evidence of service, there is 
the denial of the plaintiffs, of no great force, perhaps; but there 
is the fact that they wtre unable to preside themselves, before 
the sale, with the whole of the small sum necessary to pay the 
demand, though they have been able to fight this suit, "after four 
years profitless contest before the revenué authorities. It^would 
seem not improbable that, dlthongh they.did hear of the intended 


/ 
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Oyviny sale, they did not hear of it until shortly before the time fixed for it : 
1890. it is possible, of course, that the several months between the alleged 


» Balj Nath Sahaj 
ade '  inmere apathy. Still we should hesitate to hold that there as due 


[23 
E Harga SIDEN: service ; but it is not necessary to decide the question. 
Pigot, J. It is not necessary for us, either to deal with the point ráised 
i by the respondents as to the form of signatures on the “certificates” 
which, so far as the Deputy Collector is concerned, are apparently 
lithographed. We need only gay that in a case arising under this 
Act, we should certainly, when necessary, apply the principle 
of the case of Queen v. Cowper (1) cited before us. 

We need only-deal with one point more. It was argued by 
the Advocate-General, that this was a case of great hardship on 
, his client, an innocent purchaser at a Government sale. If con- 
“siderations of hardship could affect our decision, wé’should still 
say there were none in this case. The defendant with his eyes 
open made a speculàtive purchase of a valuable estate for next 
to nothing, getting it at tbat price, as we have no doubt, because 
no one would buy at a sale surrounded with circumstances of 
such a doubtful character. If he had succeeded, as he very nearly 
did, he would have made a very good thing indeed. He ran 
the chance of some loss, or enormous profit He must abide 
by the result. 

This is notthe place to comment upon the character of this 
distressing case, one of several which have come before one 
member of this Bench, though, no doubt, only a small proportion 
can. possibly over-reach the Courts at all. We shall but notice 
that the alleged turbulent and lawless character of the: Rajpoot 
plaintiffs was much dwelt on by the 1st defendant in his evidence. ° 
We can only hope that disposition, if it existed, has been to 
some extent modified by their experience of the proce@uré under 
the Public Demands Act. pes s 

We think that some observation in the Board’ s Minute of 
August 12th, 1884, with reference to this case, may here be stated * 
with advantage. So long as this certificate procedure continues. ‘ 
we think it plain that it ought to be applied with regard to the S 
views expressed" there, and that on some points the Act myst be 
construed with regard to the existence of such considerations as 
are contained in some of the passages we now quote ; 

“The Board, however, do not think dt right to confine their 
remarks. to the jegal questions involved m this appeal.. 2 hey 1 


"^ (1) Q890) 24 Q. B.D, 588. œ 


. ° \ . 


service of the notice and the time of the sale were spent deus 
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have already observed in the Resolution of the sth March, that CIVIL, 
the Collector seems to have gone out of his way to surround 1890. 
his proceedings with every attendant circumstance which could 
EE handle for objection both on the ground of irregularity 
and of hardship. And now that the facts are more fully befcre a 
them, they would be justified in reiterating this opinion in still Pigot, J, 
stronger terms. There could bẹ no necessity for selling the 7 
rights and interests of 87 persons in a valuable estate for a petty 
arrear of Rs. $17. The result has been, that a property said to 
be worth more than Rs. fo,ooo a year, has been sold for Rs. 1,500 
though it would probably be a matter of endless litigation to say 
exactly what the Collector sold, and what the auction-purchaser 
has bought. The notices were not properly served. Indeed, 
it was impossible to serve them, as it is admitted that many of 
the registered proprietors are dead. The sale-proclamation was 
not properly worded ; in fact, the Collector had not before him 
the information necessary for drawing up the proclamation, and 
it was not issued in the Mofussil in proper time before the sale. 
But without dwelling further on specific irregularities, the Board 
cannot but think the Collector failed to appreciate the spirit of 
‘those sections of the law which relate to executions, and, in 
particular, to sales of immovable property. The whole tendency 
of the law is to proceed to sale only in the last resort, and to 
give the judgment-debtor every opportunity of saving his pro- 
perty. In this case an order under section 305 would have 
obviated the necessity for sale, and there is even reason to think 
that if the proceedings had been adjourned for a few hours, the 
claims of Government would have been satisfied". 
"IS. The Board will not say that the sale of immovable 
property in execution of a Certificate is a proceeding which 
should newer be resorted to. But they believe that cases. will 
e Seldorg occur in which the actual completion of a sale is necessary ; 
and they are certainly of opinion that all officers should exercise 
* the stringent powers which the Public Demands Recovery Act 
puts into their hands, in a lenient and considerate spirit.” 
We affirm the decision of the Court below, and dismiss the 
appeal with all costs. 
B.M. ^" Appeal dismissed, 


—— 
Baij Nath Sahai 
t. 
Ramgat Singh,  * 


. . NoTE.—AÀn appeal was preferred to the Judicial Committee against this 
judgment and was dismissed, See Baijnath v. Ramgat, I. L. R. 23 Cale. 775. 
he judgment of the High Court is now fully reported —Rep. 
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FULL BENCH. 


Before Sir Francis William Maclean, K. C. I. E., Chief. Justice, 
Mr. Fustice Rampini, Mr. Justice Brett, Mr. J'ustice Woodroffe 
and Mr. Justice Mookerzee. 


PURNA CHANDRA CHATTOPADHAY 


v. 


DINABANDHU MUKHOPADHAY AND oTHERs.* 
Public Demands Recovery Act, (I of 1895 B, C.) Secs. 10, 19—Certisicate "m 


exit to set aside— Limitation Act (XV of 1877), Arts, 12, 120, 142— Notice, 
not served, 


When it ig found that notice has not been served under section 10 of the 


e 
Public Demands Recovery Act, and a suit is brought to set aside the eale and to , 


recover possession of ihe property sold, Art. 142 and not Art. 12 of Sch. II of 
the Limitation Act is applicable. In such a suit, the plaintiff need not ask the 
sale to be get aside ; he is entitled to recover porséssion upon the footing that 
the sale has not affected his title. 


Dy 


.Plaintiffs who are owners of one-third share of Taluk Dihi * 


Teghoria, Towzi No. 2133 comprising :3 mouzabs, Teghoria 
Kadpur and Digra brought this suit to set aside a certificate and 
saleheld-in execution of that certificate under the Public 
Demands Recovery Act in respect of their aforesaid share. 
Rs. 21-4 was payable as Road Cess and Public. Works Cesses and one- 
third was:payable by the plaintiff and the remaining by the other 
co-sharers, defendants 3 to 6 who it is alleged did not pay their 
share of the cesses for March, June and September kists of 1901 


Y 


and the Certificate Officer of 24-Pergannahs made a certificate * 


for the said arrears on the 2nd January 1902 but against the 


plaintiffs only. The plaintiff’s case was that no noéices under 


section 10 of Act I of 1895 (B. C:) a$ amended by Act I of 1897. 
(B. C.) were served on them, neither any sale-proclamation 
published. The sale took place on the 9th June 1902 and ‘the: 
plaintiffs one-third share was sold and purchased by the defndark 
No. 1 for Rs. 55 only. The sale was confirmed on the 11th August, 
1902; the defendant No. 1 took possession of the share 
purchased "on: the 18th August 1903. It is alleged* that- the 
plaintiffs then came to know of the certificate and the sale and they 
applied to the Certificate Officer to set aside the sale on the zoth 
of August 1903; but that‘ officer rejected the plaintiffs petition 


* Reference Full Bench in Appeal from Origindi Decree. No. 884 of 1905. 
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as barred by limitation. The plaintiff's appealed to the Collector Crvir. 
ang then to the Commissioner without effect. Hence they 1901. 
brought this suit, on the 4th August 1904, to set aside the Parna Ohandra 


certifickte and the sale and for possession and for mesne profits.  Chattopadnay 
The flaintifs also charged the defendants 1 and 3 with fraud Dinobandhu €i ukho- 
and suppression of notices and sale-proclamation. padhay, 

The defendants 3 to 6 did. not appear. The defence of 
defendant No. 1 was thát there was misjoinder of parties, that 
as there were no separate accounts opened by any sharers, 
all the co-sharers of thé taluk were jointly liable for the 
cesses due, that therefore the certificate made was valid, that 
the plaintiffs did not pay off their shares even of the cesses in 
full up to the September kist of 1901 ; that the notices and the 
sale-proclamations were düly served; that the defendant did. 
not commit any acts of fraud with the defendant No. 3. 

The-defendant No. 2, the Secretary of State for India in 
Council supported the defence of the defendant No. 1; he further 
Airged that the suit was barred by limitation. 

The second Subordinate Judge of 24-Pergannahs held that the 
certificate was validly filed so far as arrears of cesses were con- 
cerned ; that the sale-proclamanation was served in Tengra 
only but not in the other two villages; that the income of the 
plaintiffs’ share was more than Rs 200; that the property was 
sold at a very inadequate price but there was no proof that the 
low price fetched at the sale was the result of the irregularity in 
publishing the sale-proclamation ; that there was no evidence of 
fraud or collusion on the part of defendant No. 1; that the 
notice under section Io was not sent to the plaintifs nor served 

"upon them; that the plaintiffs 1 and 3 generally lived in 
Calcutta, while plaintiff No. 2 and his son in Degra; that the 
acknowledgments of the plaintiffs were not produced ; that the 
«postal repeipts filed do not bear the signature of the addressees ; 
that therefore on account of the non-service of notice under 
section Io,«he certificate filed was not valid in law and had not 

pas force of a decree ; that the suit was governed by article 120 
of the Limitation Act and not by article 12 clause (b as held in 
I. C. W. N. 516. 

Upon’ these findings. the. Subordinate Judge decreed the 
suit of the plaintiffs. Defendant No. 1 appealed to the High 
Court. The appeal came*on for hearing before Maclean C. J. 
and Fletcher J. who made the , following Reference to a 
Full Bench. - ,'* i z U 
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: Maclean C, J.—This is a suit to set aside a certificate and 
sale held in execution of that certificate and for possession. The 
certificate and sale were set aside by the second Subordinate 
Judge of 24-Parganas, on the ground that the notice reluired 


Peer Mukho- under section 10 of the Public Demands Recovery Act, ‘1895, 
padha: 


y. 


was not served. Upon the question of fact as to whether the 
notice was or was not served, we agree with the lower Court, 
and for the purposes of this reference it must be taken that such 
notice was not duly served. , Then arises the very important 
question, whether the suit is barred* by limitation ; and that 
depends upon whether the case is governed by article 120 or by 
article 12 (4) of the Second Schedule of the Indian Limitation 
Act. The following dates are material for the purposes of this 
reference :— 

The certificate was dated the 2nd of January 1902 ; the 
sale took place on the gth of June 1902; the sale was 
confirmed on the 1fth of August 1902, and the present suit 
was instituted on the 4th of August 1904. The sale-certificate 
is dated the rst of September 1902, and possession was given , 
on the 18th of August 1903. On the 2oth of August 1903, an 
application was made to set aside the sale under sections 311 
aud 244 of the Code of Civil Procedure. 

For the plaintiff it is contended that article 12 does not 
apply because, by reason of the fact of the notice not having 
been served, there was no sale in fact and therefore there was 
nothing to set aside: and much reliance is placed upon the 
recent decision of the Judicial Committee of the Privy Council, 
in Bejoy Gopal Mukerji v. Nil Ratan Mukerji (1). From that 
case it would appear that if the plaintiffs can recover possession” 
without setting aside the sale, "then article 120 would apply 
and not article 12, and if they cannot succeed witout getting 
rid of the sale then the case would fall under article Ww. Wee 
invite attention to the cases cited in the judgment when the case 
of Bejoy Gopal Mukerjee v. Nil Ratan Mukeryee (2), was before‘ 
this Coürt, and especially to the case of Malkarjun v. Narhari (3%. 
and to the observations of their Lordships at page 350. There their ^ 
Lordships say, * it is obvious that the expression ‘set asidga sale’ 
is not attended by any such difficulty,-because a sale, valid until 
set aside, can be legally and literally set S and any body who 


(1) (1907) 5 C. L. J 9394 IL, R. 84 Cale, $29, : 
(2) (1908) I. L. R. 30 Cale. 990. 
(8) (19009 I. L. R, 25 Bom. B37 P, C. o ` E Wet 
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deserves relief inconsistent with it may and should pray to set 
it'aside.". "We feel a difficulty in reconciling these observations 
of the Judicial Committee with the conclusion at which their 
Lordships arrived in the last case to which we have referred, 
Bejo Gopal Mukerji v. Nil Ratan Mukerji (1). 

There appears to be some division of judicial opinion on 
the matter in this Court. In the case of Barhamdeo Narain 
Singh v. Bibi Rasul Bandi (2), Mr. Justice Rampini and 
Mr. Justice Holmwood held that article 12 would be a bar ; 
but we are not very sure that the point actually arose in that 
case, nor does it seem to have been debated at any length. In 
Sham Lal Mandal v. Nilmani Das (3), Mr. Justice Mookerjee 
and Mr. Justice Holmwood appear to have held that article 
12 (6) would not apply, and they relied upon the case of Sarada 


Charan v. Kista Mohun (4), as an authority for that propo- 


sition. Mr. Justice Holmwood was a party to the decision in 
Barhamdeo Narain Singh v. Bibi Rasul Bandi (2), and his deci- 
sion in the case of Skam Lal Mandal v. Nilmont Das (3), does 
‘not appear to be reconcileable with his previous view. But 
article 12 (4) does not appear to have been relied upon in the 
case of Sarada Charan v. Kista Mohun (4). Allthat the Court 
- held was that article 14 did not apply. Thereis nothing in the 
last mentioned case to show that the sale had been confirmed: 
in which case article 12 would have no application ; and so an 
effort was made to bring the case within article I4. The case of 
Girish Chandra Changdar v. Golam Karim (5), has also been 
referred to. There are some observations of the Judicial Com- 
mittee in the case of Baijnath Sahai v. Ramgut Singh (6), which 
the present appellant contends indicate that in the opinion of that 
committee article 12 would apply. The case of Kadar Hussain 
v. Hussam Saheb (7) has been referred to on behalf of the 
Plaintiff. The cases of Chunder Kumar Mukerjee v. The Secretary 
of State for India (8), of Ramrup Sahay v. Khusal Misser (9), 
and of Malkarjun v. Narhari (10), has also been referred to. 

* ` There appears, therefore, to be a considerable divergence of 
/ judicial opinion upon, the question whether, article 12 (b or 

article 120 applies to a case of this class. But for the case ‘of 


Bijoy Gépal Mukerjee v. Nil Ratan Mukerjee (1) we should have 


(1) (1907) 5 C. L. J. 884; I, L. B. 34 Calo. 329, 


(2) (1905) L L. R. 82 Cale. 691. (6) (1896) LL.R. 28 Cale. 775 (788) P.O, 
(8) (1907) 5 €. L. J. 385. (7) (1895) I. L. R, 20 Mad, 118. 
(4) (1897) 1 C. W. N. 516. (8) (1900) 4.0. W. N. 586. 
(6) 41906) I. Ņ. R, 33 Galo. 451, — (0) (1902) 6 O. W. N. 630, 
(10)*(1900) I, L, R. 2. Bom. 337 P, C. 
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been disposed to hold that article 12 applied ; but this latter case 
raises a considerable doubt whether this view is sound. We, 
therefore, refer the following question to a Full Bench :— Whether 
when it is found that notice has not been served under section 10 
of the Public Demands Recovery Act, 1895, and a suit is brbught 
for the purpose of setting aside the certificate and the sale and 
for recovery of possession of the.property, article 12 or article 120 
of the Second Schedule of the Indian Limitation Act applies 
to such suit. : 

Fletcher J.—1 agree. . 

Dr. Rash Behari Ghose (with him Babus Umakali Mukerji 
and Joy Gopal Ghosa) for the Appellants. 

Plaintiffs in their plaint asked for setting aside this sale. It 
has been found that there was no fraud by the appellant. The 

* decree orders that the sale and the certificate be set aside. The 
certificate filed is a decree and a third party who purchases under 
the certificate is not Bound to enquire whether the Collector 
did his duty. The lower Court has found that the cesses were 
due and the certificate was valid. Under ‘section 15, a Civil 
Court can set aside a certificate only when nothing was due. The 
plaintiffs are bound to have the sale set aside ; under Article 12 
clause (5) of Schedule II of the Limitation Act, they must bring 
a suit within one year, but this suit was instituted more than 
a year after confirmation of sale. When the certificate is duly 
filed, it has the force and effect of a decree. It is not the service 
of notice under section 10 which gives it the force of a decree. 
I admit that if there was no judgment at all, the sale could not 
affect the rights of the plaintiff, but if there was a judgment my 
client acquired a good title [Rewa Mahton v. Ram Kishen (1).] 
Jenkins C. J. has discussed the principle protecting third party 
purchasers at a Court sale; see I Chitambar Shrinfvasbhat v. 
Krishnappa (2)]; see also, Dart on Vendors and Pugthasers ‘ 
pp.1185-1186 and Zm-re Halldares Contract (3). 

The question of limitation was really decided by he Privy‘ 
Council, in Baijnath Sahat v. Ramgut Singh (4). “Tt is not arf 
authority for the proposition, that if notice, under section Io is not 
served, the certificate has not the force of a decree. , Their 
Lordships seem to hold that even if there was no certificate, a suit 

(1) (1886) I. L, B. 14 Cale. 18 P. C. 
(2) (1002) I. L. R. 26 Bom, 543. > 


(8) (1882) 21 Oh. D. 46, E 
(4) (1896) &. R, 23. L A, 45; L L. B. 38 Cale. 775.0 0 . s c 


. [] * 
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must be brought within one year. Certificate when served OIvIL. 
binds the immoveable property, Basynath v. Ramgut (1). 1907. 


A certificate under which the notice was not served is like an Purna Chandra 
ex- parte decree, liable to be set aside. Whatever impairs the Chattopadhay 
security of the purchasers tends to lower the price of the estates Dinobandbus Mukho- 
put up for sale, Gobind Lal v. Ramjanam (2). The only instance padhay. ; 
in which it has been held that the Collector acted without juris- 
diction is when there was no arrear ; Balkisen Das v. Simpson (3). 

The basis of the Collector’s jidden is the making and filing 
of the certificate and not Service of notice which only operates 
as an-attachment ; omission to attach before a sale will not render 
it a nullity ; it would only be an irregularity. How is the pur- 
chaser to know that the notice was not duly served. He relies 
upon the ordersheet which shows service. Attachment is for the 
protection of the purchaser against intermediate sales, Kishory* 
Mohun v. Mahomed Mujaffar Hossein (4); but absence of attach- 
ment will not render the sale void after thé certificate is granted. ‘ 
Sheodhyan v. Bholanath (5). The Full Bench judgment of the 

; Allahabad High Court, Mahadeo Dubey v. Bholanath (6), is not 

/ now-regarded as good law since the decision of the Privy Council 

in Zasaddu& Rasul Khan v. Ahmud Hussein (7). Violation of a 

.mandatory injunction is at least an irregularity. Judicial sale 
is not a nullity, if there was jurisdiction to sell Malkarjun v. 
Narhari (8). 

“ [MookrRJEE J.—Compare section 10 and section 19 of the 
.Public Demands Recovery Act; why is section 10 introduced 
when section 19 makes the whole of Chapter XIX of the Civil 
. Procedure Code, relating to execution proceedings, applicable.] 

Ican'tsay. Iam not responsible for the drafting. 

[MooxERJEE J.—The object of the notice under section 10, 
js not mfrely to effect a genéral attachment, but also to notify 

* the demand to the debtor and to afford him an opportunity to 
contest or to satisfy it in time.] 
"tw J submit, if notice is not served, the certificate is like an ex- 
foarte decree ; if a suit under section 15 is brought and dismissed, 
/ it becomes final, see Aynbica Prosad v. Gopal Buksh (9). 
(1)«(1898) I. L. R. 28 Cale, 775 at 787. - 


(2) (1883) L L. R. 21 Calc, 70 at 83 P. C. 

(8) (1898) L. X, 25 I. A. 161 ; I. L. R. 25 Calo. 888. 

(4) (1890) I. L. R. 18 Calc. „188 (192.) 

(5) (1899) L L. R. 21A 

(6) (1882) L.,L, R. 5 AIL E m 

(7) (1893) I. L. B. 21 Cale, 66 

(8) (1900) I, L. B. 95 Bom. dor (84s) Ped. 

(pF (1901) 1-0. L. 3-560. : ° 


, * . 
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CIVIL, [MooKERJEE J.—But see the observations of Banerjee J. at 
1907. p. 556 of that case where it is said that it is the service of notite 
P e NOM under section 10 which gives to the certificate, the force and 
' — Chattopadhay effect of a decree]. 
"Dinobanghu Mukho- [Woopnorrk J.—Under section 11, sale can take place Before 
padhay. notice under section 10 is served.] f 
yx Yes—that shows that the certificate has the force and effect 
of a decree as soon as it is filed. In Stroda Charn v. Kista 
Mohun (1), Art. 12 was not referred to. In Bishambhur Haldar v. 
JBonomali (2), it was assumed that Art.*T2 was applicable. The 
case of Chunder Kumar v. Secretary of State (3), is distinguishable. 
[MooKERJEE J.—Surely that judgment contains much that is 
against your contention.] 
I cannot find out anything in the judgment of the Chief 
*Justice which is against me. 
[MookxRjEE J.—See the passage at p. 700.] 
- The case of Fankê Das v. Ram Golam (4), has not much 
bearing upon the present question. In Barkamdeo Narayan v. 
Bibi Rusul Bandi (5), the question was directly raised and, 
decided in my favour ; it is not od¢¢er ; it was held that article 12, ^ 
clause (0). applied. 
[RawPrwr J.—In that case it was found that notice had been 
duly served.] l 
I rely upon the last few linesat p.695 of that case. A 
duly made certificate operates as a decree. x 
[MacLean C. J.—Collector has power to sell only under the 
Statute. He has power, under section 19(@) to sell only after 
notice under section 10 has been given. What power has the 
Collector to sell if the notice is not given.] "NS 
But see Mohomed Abdul Hai v. Gujraj Sahat (6), where Lord 
Watson says that when completed and duly filed, thescertificate 
has, in so far as the remedies for enforcing it are concerngd, | the « 
force and effect of a decree of a Civil Court. The State has 
its own method of realizing its dues. In AAiaragmal v. Daim (7), * 
the reason of the decision in Malkarjun’s case was explained. e 
[WoonRorrz J.]—For the sake of argument, suppose thatthe ` 


(I) (1897) 10. W, N. 516. . 

(2) (1809, I. L. R. 26 Calo. 414 (420). 

8) (1900) I. L. R. 27 Calc. 698, 4 O, W. N. 686. 

(4) (1901) I. L. R. 28 Calo 818. 

(b) (1905) I. L. R. 82 Calc. 691 ; 1 C. L. J. 360. 

(6) (1898) I, L. R. 20 Calc. 826,830) P. O. 

(7) (1904) LoL, R. 82 Oalc. 296. P. C. 1, €. L, 3.884. .— - - . 
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decree is not a good decree by reason of non-service of notice ; , OIVIL. 
what is the effect of the sale ?] 1907. 

If the Collector had a report of service of notice would he not Diei A 
be justified to hold the sale? It would be impossible for him Ohattopadhay 
to acf, if he could sell only when service is actually proved. Dinobandht, Mukho- " 

(Mooxerjze J.—You are thinking of the difficulties of the padhay, 
Collector only ; but what are the provisions of the statute, and 
what is the position'of the debtor when those provisions are 
not complied with ?] 

[BRETT J.—Can you'say that à man's property may be sold, 
if he is not at all represented in the proceedings ?] 

The certificate is made by a responsible officer, and the 
presumption is that everything is done regularly. This is an 
extraordinary procedure for the realization of public demands. 

If the contention of the other side be correct, that would paralyze* 
certificate officers in their work. 

(MookERJEE J.—The judgments of this Court in Gujraj v. 

/ Secretary of State (1) and Baijnath v. Ramgut (2), show that there 
` is no presumption that statutory provisions have been complied 
with. If the man gets notice, he may deposit the money ; he 
may pay off the demand or challenge the validity of the 
certificate ; seethe provisions of section 19, sub-section Q).] 

The effect of service of notice is to create attachment. 

[MookzRJ&E J.—That is one effect, but not the only effect. 
The question now before the Court is, if notice under section 10 
is not served, what is the effect on the sale.] 

The Collector has jurisdiction to sell even without service 
of notice. 

[Woopnorrz J.—Under section 11, the property may be sold 
at any time before service of fotice.] 
ics (MoexzERJEE J.—That section refers to moveable property 
e only. els not a distinction made in the Act between sales of 

moveable and immoveable property? Moveables may be sold 

* apparently at any time.] 

Ey Ifthe provision of section Io is not followed, is a sale under sec- 
^ tion I9 without jurisdiction and absolutely void, in the face of the 
Privy Council Case, Mahomed Abdul Hat v. Gujray Sahat (3) ? 

Evén in the case of 4 Civil suit, when a third party purchases, 


(1) (1889, I, L. R. 17 Cafo. 414. 
(2) (1890) I. L. R, 28 Calo. 775 at 779, | 
(8) (1803) I-L. BR, 20°Cale. 826P. C, . . 


e 
Purna Chandra 
Chattopadhay 


. e. 
Dinobandhu Mukho- 
hay. 
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his rights will not be affected by any irregularity; CAifambar 
Shrintvasbhat v. Krishnappa (1). ; e 


[MooxzRJkE J.—Have you noticed the last portion of the 
judgment in Banath Sahat v. Ramgut Singh (2) ?] 


- That is merely a dictum of Lord Davey. Granted that notice 
under section 1o is a condition precedent, is the sale an absolute 
nullity, or is it merely an irregular sale? , In Ramrup Sahat. v 
Khushal Misser (3), there are only some incidental observations ; 
no question of limitation arose. See also Umed AH v. 
Rajlakshmi (4), Raghubans Sahat v. Ful Kumari (5). 


There are two casesin which it was held that service of 
notice under section 10 is essential, Srinath Hore v. Bishen 
Chandra (6) and Shamlal v. Nilmoni (7). All the cases on 
«he subject fall under two classes. The first class relates to the 
question, whether a sale without previous service of notice is or 
is not illegal. In these cases, no question of limitation arose. 
The second class of cases consists of those in which the question 
of limitation arose. Besides the two cases referred to there are 
Barhamdeo v. Bibi Rasul Bandi (8), where notice had been 
served and it was held that Art.°12 applies, Shamal v. Nilmoni (7), 
and Fogeswar v. Debiprasad (9). 

There are two unreported cases also, Jokes 7. Abtnas (10), 
Sookan Sahu v. Lala Badri Narain (11). 

I submit that the plaintiff is bound to bring his action 
within one year ; Baty Nath Sahat v. Ramgut Singh (2). 

[Mooxerjse J.—In that case, the suit was brought within 
one year, and the question did not require decision. ] 

Yes, the question there discussed was—what is the date of 
the confirmation of sale. 

[Wooprorre J.—But if the six years’ rule or the twelve 
years’ rule applied, it would have been unnecessary för the 


Privy Council to discuss that question. ] 
[MooxerjEE J.—If the language of Article 12 be said to pi 


(1) (1902) I. L B, 26 Bom. 543. e 

(2) (1896) I. L. R. 23 Cale, 775, P. C. 

(8) (1902) 6 C. W. N. 680. 219 
(4) (1905) 1 C. L. J. 588; I. L, R. 83 Cale. Qt. 

(5) (1905) 10 L J, 542. 

(6) (1905) 9 C. L. J. 504. 

(T) (1907) 5 C. L. J. 385 (387). . " 

(8).(1905) 1C. L, J. 860 ; I, L. R. 82 Calc, 690. 

(8) (1907) 5 C. L. J. 555. ; 
(10) (1900) 5S L, J. 688, since reforted. , . M * 
(11) (1905) 5 C, L, J. 686, since reported. . 


"n 


i 


PT 
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applicable to cases of all sales, do you contend that it is appli- OIviL, 
cable even when there are no arrears due ?] : 1907, 
Itis not necessary to go so faras that. I can answer that Kd 


: À à ER : Purno Chandra. ‘ 
in the language of Balkissen v. Simpson (1): where there are Chattopadhay œ 


no afréars due, there cannot be a valid sale. Contrast that Dinobandha ukho- 
case with Gobind Lal v. Ramjanam (2). ` paiay: 

If ever there was a violatior of a mandatory provision in 
an enactment, it was in Godind Lal's Case (2. Where the 
interest of third parties is concerned, the Court would not 
cousider the provision as "mandatory, but rather as directory. 
See also Byoy Goal v. Krishna Mahi (3), Harihar ~. 
Dasaratht (4), which are consistent with Madhusudan v. 
Rooke (5). 

I summarize my arguments as follows: _ 

^1) A certificate under section 8 may be enforced as a 

decree, although it may not possess all the attributes of a final 
Sectee for all purposes. 

f (2) Assuming that notice to the debtor is essential to the 
exercise of the power given to the Collector, a sale without 
service of notice is not a sale without jurisdiction, but only an 
irregular exercise of jurisdiction by the Collector. 

(3) In no event, the right of a. purchaser after confirmation 
of sale, may be affected by any such irregularity. 

(4) Assuming that the purchaser's title could be affected 
by any such irregularity, the purchaser had a right to rely on 
the finding of the Collector that the notice had been served. 

(5) Assuming that all these grounds fail, the sale, however 

e illegal, was one which the plaintiff was bound to set aside within 

one year, " 

Babu Baidyanath Dutta (with him Babu  Monmohan 
Dutt)—The point referred to. the Full Bench is a very narrow 
one., When the reference was made, the Judges took it that 
the.certificate had not the force of a decree as notice was not . 
. Setved. Since the decision in the case of Baijnath Sahat v. 

framgut Singh (6), no one doubts that when notice under 

/ section 10 is not served} the certificate has not the force of a decree. 


. 
(1) (1898) I. L. R. 25 Cale 893. 
(2) (1898) I. L, R. 21 Cale. 70 (83) P. O. 
(8) (1907) 5 O. L. J.-334; J. L. R. 84 Cale, 829. 
(4) (1905) I. L. R, 88 Cale, 257 (266). 
(5) 41897) I-L. R 26 Qale. 1, 2 ° 
(8) (1898) T, È. R. 33 Cal, 775 P. C, 


CIVIL. 


1907, 


Pino Oh "Ohandra 
Ubsitopadbey 
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y. 
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Irely upon the provisions of the Act itself, namely, sections II 
and 12. Such a certificate is incapable of execution. If the 
Collector sells the property, the sale is without juris- 
diction and no sale at all. I submit the question of limitation 
was not decided by the Privy Councilin Batjnath Sahat v. 
Ramgut Singh (1); that point did not arise; the respondent 
was not called upon. It was assumed that one year’s limitation 
applied. See Sham Lal Mondul v. Nilmani (2). In Barhamdeo 
v. Bibi Rasul Bandi (3), the notices were served ; so the 
question did not arise. In all the other tases, it has been held that 
if notice be not served, the certificate has not the force of a decree. 
See the cases of Saroda Charan v. Kista Mohun (4), Srinath 
Hore v. Bishan Chandra (8), Ramrup Sahat v. Kushal (6), 
Chandra Kumar v. Secretary of State for India (7), Ramrup 


°y. Khusal (8), Sham Lal v. Nilmani (9), Jogeswar Saku v. 


Debi Prasad (10), Elokeshr Dasi v. Abinash (11), and S. A. 1042 
of 1905 decided by Maclean C. J. and Holmwood J. on e 
17th May 1907, unreported. 

[Mactean C. J.—The whole question is whether the sale is 
a nullity. You have put the setting aside of sale in the forefront 
of your case.] 

. I submit that it was not necessary to do so, Bijoy Gopal v. 
Krishna Mahisi (12). I need not have asked to set aside the sale in 
the plaint. Malkarjun v. Narhari (13) is distinguishable. There 
the sale was not without jurisdiction. The Court had power 
to decide the question of representation and to hold the sale; 
compare Khiaraj Ma! v. Daim (14). There is difference between 
a certificate sale and a sale under the Civil Procedure Code. I 
submit that the sale being without jurisdiction, Article 12 does " 
not apply. i 

[WoopnRorrE J.—What is the relief which yo? want in 


this case ?] E 
The suit is for possession and to set aside the aleat the 
latter prayer is not material. . . 


Dr. Rash Behary Ghose in reply:—The question is really? 
concluded by the decision of the Judicial Committee in Batjnath^. 


v. Ramgut (15). " 

(1) (1896) I. L. B. 23 Calc. 775 P.O, (8) (1903) 3 O. L J. 280. : 

(3) (1907) 5 O. L. J. 885. (7) (1900) 4 O.W.N. 586, LL.B. 27 Calo, 698. 
(3) (1908) I. L. R. 82 Cale. 691. (8) (1902) 6 0. W. N 630; 

(4) (1897) 1C. W. N. 518. (9) (1907) 5) L. J. 985 (887) 

(5) (1908) 3 C. L. J, 504. (10) (1907) 5 ©. L. J 555.. 

(11) (1907) 5 O. L. J. 638. (12) (1907) 5 O. L. J. 384. 

(18) (1900) 1, L, R. 25 Bom, 887 P*O.” : 

(14) (1904) I. LS B. 32 Calc. 206, P. O ; 1 4. J. 584.6 a 

(15) (1890) I. L. B 23 Cale. 775. 


. e * 
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[MookERJEE J.—Have you looked at the judgment of the Civir. 
High Court in that case, which was affirmed by the Judicial 1807. 
Committee ?] -Purno Chandra 
That judgment has never been reported (1). Ohattopadhay | 
[MooxERJEE J.—That judgment shows that no question Dibobindkwefukho: 
arose as to whether the one year's rule or the twelve years’ rule padhay. 


applied. It was assumed that the one year's rule applied and 
it was found that the suit was brought within one year from 
the date when the sale became final] : 

The Judicial Committee at any rate decided that Article r2 
was applicable. 

[BRETT J.—The counsel for the respondent was not called 
upon by the Judicial Committee and had no opportunity to show 
that the 12 years’ rule might apply.] 

In no other country would a sale for recovery of Public" 
Demands be set aside on the ground that notice had not been 
served upon the debtor. : 

[MookzERjEE J.—In the United States where Public Demands 

PN recovered by a procedure very similar to ours, it has been 
repeatedly held by the Supreme Court that omission to serve'the 
first notice on the defaulter which notifies the demand and gives 
facility to the debtor to pay, makes the sale a nullity under which 
no'title passes. It has even been ruled that a statute which provides 
for recovery of demand without notice, is unconstitutional.] 

I ought to have confined myself to Europe only, and not 
included the United States in my remarks. In this country, at 
any rate, omission to issue notice under section 10 does not affect 
jurisdiction to sell. : 

5 [MooxeRjeE J.—But is not the real principle this—the pro- 
perty of no man can be sold till he has been made a party to the 
proceeding. Is not the effect of the notice under section 10 to 

* bring the debtor before the Court? Does not section I9(1) 
require that the debtor should be informed of the demand before 

: the Collector can*exercise his jurisdiction to sell the immove- 

Pos property of the debtor ?] 

I submit that qmission to serve notice does not affect 
the jugisdiction. It is merely an irregular sale. C. A. V. 


The considered judgrfent of the Court was delivered by 


Maclean C. J -—The question which has been referred for 
decision to this Bench is as follows: “whether when it is found 
& 25! (P) Since reported iħ 5 O. L J. 687. e 


May, 31. 
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OrviL, that notice has not been served under section 10 of the Public 


1907. Demands Recovery Act 1895, and a suit is brought for the purpose 
Se nani „Of setting aside the certificate and the sale and for recovery of 
Chattopadhay possession of the property, article 12 or article 120 of the Second 
"Dino lhu Mukho- Schedule of the Indian Limitation Act, applies to such tuit." 
hay. The solution of this question depends upon the effect to be 
attributed to a sale held without service of notice under 
section 10. If the sale be regarded as ‘an irregular or illegal 
sale, it is am obstacle which the plaintiff must get over before 
he can recover possession ; on this view, he must ask to have 
the sale set aside within one year from the date of confirmation 
as provided in Article 12 of Schedule II of tbe Limitation Act. 
If on the other hand, the sale be regarded as held without 
jurisdiction, and, consequently null and void, the plaintiff need 
‘hot sue to set aside the sale; he may sue to recover possession, 
within twelye years from the date of dispossession, as prescribed 
by Article 142, upon declaration that the sale is a nullity and has 
not affected his rights. The latter view has been uniformly. 
adopted by this Court for several years in a series of decisions y 
to which reference was made in the course of argument, The 
ground upon which these decisions are founded, appears to be, 
that it is only after the notice under section 1o is served that 
the certificate acquires the force and effect of a decree which 
may be enforced and satisfied by the sale of the immoveable 
property of the debtor. It has been argued on behalf of the 
appellant that this. reason is unsound, and that under section 8 
of the Public Demands Recovery Act, every certificate made 
under section 7, acquires as soon as it is made, the force and 
effect of a decree of a Civil Court. We are of opinion that 
this contention is well-founded, and that the certificate when 
duly made and filed, has, in so far as regards the rerfedies for 
enforcing it, the force and effect “of a decree of a CivilCourt, ° 
notwithstanding that notice may not have been served under 
section Io. It has been argued, however, om behaM of the ` 
respondents, that even if this view be maintained, a sale of* 
immoveable property held without the jsue of a notice ander <, 
section Io, is void, as the Collector has no jurisdiction to initiate 
execution proceedings against the debtor, until a notice under 
section Io has been previously served upon him; in other 
words, that such a sale is without authority, because if there 
ig no notice of- the certificate, there is nothing to bind the 
immoyeable property of thé debtor and td eyable the Colfector 
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to sell. In support of this contention, our attention has been 
invited to the form of the notice required to be issued under 
section 10 (Schedule Form No. 4), and also to the provision of 
section 19, sub-section (1): the former, it is said, shows that the 
object of the notice under section ro is not merely to effect 
a general attachment of all immoveable property of the debtor, 
but also to notify the demand to him, and to afford him 
facility either to contest or to satisfy it ; the Jater, it is suggested, 
indicates that the Collector has no jurisdiction to enforce and 
execute the certificate fill the notice mentioned in section 10 
has been served, and the debtor has thus been apprised of the 
demand and allowed an opportunity to satisfy the same. In 
answer to this argument, it has been contended on behalf of 
the appéllant that as a certificate duly made is a decree for a 


specified purpose, the Collector must be taken to have jurisdic-" 


tion to execute it, and if he enforces it without service of 
ótice on the debtor under section ro, hfs act is not without 
Jurisdiction but amounts at most to irregular or illegal assump- 
tion or exercise of jurisdiction. The question raised is one of 
considerable nicety and not free from doubt, as no general test 
can be applied to determine whether ina given set of circums- 
tances, an act is without jurisdiction and consequently void, 
or only amounts to an irregular or illegal exercise of jurisdiction 
and, therefore, merely voidable. It is clear, however, that the 
view put forward on behalf of the respondents, if adopted, does 
afford an intelligible basis for the rule uniformly followed for 
many years past by this Court, namely, that a sale held without 
service of a notice under section 10 which is a condition prece- 
" dent to the validity of the sale, is a sale wholly without authority 
and is a nullity. Under these ‘circumstances, we are not prepared 
£o dissen? from this rule which has been followed in numerous 
cases. eln this case, it is admitted that no petition of objection 
was put in under section 12, and we therefore express no opinion 
° with regard to such a case as that dealt with in Ambica Prosad 
rV. Gopal Buksh (1). We, therefore, upon the facts stated answer 
' the question referred, to us, as follows: when it is found that 
notice has not been served under section Io, and a suit is brought 
to set aside the sale amd to recover possession of the property 
sold, Art. 142 and not Art. r2 of Schedule II of the Limitation 
Act is applicable ; in such a suit, the plaintiff need not ask the 


“t+. " (1 (90r) 1 C. L. J. 660. E 
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sale to be set aside ; he is entitled to recover possession upon the 
footing that the sale has not affected his title. ES: 
We desire to add that we deal merely with the question 
referred and that our judgment proceeds on the assumption that^ 
there is no other objection than that of limitation to the plaintiff's 
suit. ` 
It was forcibly pointed out on behalf of the appellant that 
the application of the twelve years rule to Cases of this description 
may lead to considerable inconvenience and possible hardship in 
individual instances, as the title of a purchaser may, in this view, 
be liable to be attacked years after the sale, at a time when 


evidence of service of notice has disappeared or is no longer 


easily available. We were much impressed by this argument, 
and, in our opinion, this is a matter which the Legislature should 
‘take into consideration with a view to an amendment of the law 
ón the subject, so as to allow such suits to be brought only 
within a reasonably ‘short period from the date when a 
purchaser is put in possession. 

We may observe that in the present case, it has not x 
been disputed before this Court that the certificate was, 
made for an existing arrear. The certificate, therefore, can 
not be cancelled, and, no question arises as to whether the 
suit would be barred in so far as it is a suit to cancel the 
certificate. 

With this intimation of our opinion, the appeal will go back 
to the Division Bench, which referred it, for final disposal. The 
costs of this reference will be costs in the appeal. ~ 


"B. M. - Reference answered against the appellant. 
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FAREWELL : 


TO 


SIR CHUNDER MADHUB GHOsE, KT. 

On Friday, the 21st December 1906, at 2-30 P. M., their 
Lordships, the Hon’ble the Chief Justice and all the Hon'ble 
Judges, Counsel, Vakils, Attorneys, Court Officers and others 
assembled in the Court of his Lordship the Chief Justice. 


THE SENIOR GOVERNMENT PLEADER’s SPEECH. 


J 


/  Babu Ram Charan Mitra said :—My, Lord, the Chief Justice 


/ and my Lords Justices of the Court, —With your permission, I shall 


say a few words to Mr. Justice Ghose. My Lord,—It is extremely 
painful to us to think that it should be the last day on which 
we should have the privilege of addressing your Lordship on 
the Bench. When the news of your Lordship’s intention to 
retire was received by the Vakils in August last, they met and 
unanimously resolved to present an address on the eve of your 
retirement from the Bench. I now have the honour of present- 
ing that address and also to ask your Lordship to sit for a portrait 
to which the Vakils have unanimously voted. 'The address 
which I have the honour to present to your Lordship with this 
casket is in these words : ` 


FAnpnzss.] 
Tosthe Hon'ble Sir Chunder Madhub Ghose, Kt., one of the 


° Judges of the High Coutt of Judicature at Fort William in 


‘Bengal. . 
i My Lord,,-It is with feelings of deep regret that we, the 
Vakils of this Court, approach your Lordship to bid you farewell 
on the eve of your retirement from the Bench of which you 
-have been a most istinguished member for a period of over 
‘twenty years, . ^ : 
In bidding you farewell, we beg leave to bear testimony to 
the great ability, stgong common sense, thorough independence 
and unifor courtesy which marked your career as a Judge of 
thig Hon'ble Cours . ? e 
Your vast dnd varied experience as a most successful practi- 
° hg . 
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tioner, your unfailing patience and untiring energy in mastering 
the details of cases, however complicated, your keen ‘sense of* 
justice and earnest anxiety to arrive at the truth, your compre- 
hensive grasp of the law and conscientious application thereof, 
have gained for you the confidence of the public and'the esteem 
and admiration of all branches of the profession. : 

To us, the Vakils of this Court, you have ever been a true 
guide and a most kind friend and you havé always guarded and 
advanced the interests of our body. Our relations with you 
have been uniformly cordial, and we avail ourselves of this 
-occasion gratefully to acknowledge the kind and considerate 
«treatment which we received from you. 

It has been a matter of extreme gratification to us as well 
as to the public in general, that the Government appointed ' you - 
td act for some time as the Chief Justice of Bengal, and recently 
recognized your eminent services by conferring on you the 
honour of Knighthood. * 1 

You are retiring while still in possession of full vigour AN 
body and mind, and we hope, that your retirement from the 
Bench will only widen the sphere of your usefulness. : 

And now in taking leave of you, we fervently hope and pray 
that yet many years of health, strength and happiness may be 
-vouchsafed to you in your well-earned retirement. 


\ 


Hirea Court, CALCUTTA, ) - We have the honour to be, 
My Lord, 
The 21st Dec. 1906. Your most obedient servants, 
[Signatures. ] 


The address was printed on a parchment embroidered with silk 
and golden laces. The casket was made of silver inlaid with gold. 


THE ADVOCATE GENERAL’ s SPEECH. 

Mr. O'Kinealy said :—My Lord,—I desire on behalf of Ithe, 
Bar to associate myself with the address which has beem just : 
delivered by Babu Ram Charan Mitra, and express my great 
regret that to-day is the last day on which we shall have thes 
privilege and pleasure of addressing your Lordship as a Judge of 
this great Court. I trust, that in your retirement, your Lordship’s 
happiness will be without a cloud and that you may be granted 
a very long life. . i 
TA Mr. Remrry’s SPEECH. 

Mr. H. H. Remfry then said :—My Lerd,—As representing 
the Attorneys’ Association D Calcutta, I have the honour and 
pleasure, with your Lordship's permission, to present.an address 
on behalf of that body, on the eve of oue Lordship’ s retirement, 


Vor. V.] FAREWELL. bn 


[AppreEss.] 


My Lord,—We, the practising Attorneys of this Court, beg to 
approach your Lordship to bid you farewell on the eve of your 
retirement after a brilliant and distinguished career extending 
over a period of over twenty years. 

You have, during this long period, commanded the jojo 
and confidence of the profession and the public by your profound 
learning, great ability, untiring energy, unfailing patience and 
high judicial character. ° 

Those amongst us ; who have had the privilege, as Vakils, of 

appearing before you, have met with uniform courtesy and kind- 
ness at your bands, and we remember with feelings of grateful 
satisfaction, your presence on the Bench for the hearing of appeals 
from the Original Side of the Court. — . . 
/  Yourappointment as Officiating Chief Justice of the Court, 
and the honour of Knighthood conferred upon you by Govern- 
ment, in recognition of your long, meritorious and distinguished 
services, have given great and universal satisfaction to all 
interested in the administration of justice in this country. 

We regretfully bid you farewell and pray, that you may long 
enjoy the rest you have earned so well, and the dignity and. 
honours Which accompany you in your retirement, in which a 
wider sphere of usefulness doubtless awaits you. 


Mr. Remfry then said: This address was voted at a meeting 
of the Attorneys held on the 15th December, 1906. 


The address was presented in a bamboo casket inlaid with silver, 


" Sir C. M. Gnosg's REPLY. 
Sir Chunder Madhub Ghose in reply said :—Mr. Advocate- 
Genéral, Babu Ram Charan Mitra, Mr. Remfry and gentlemen : 
i Tah sure, you will beljeve me, when I say that I cannot find 
*  adeqwate words to express what I feel upon the present occasion. 
My connection with this Court began in the year 1862, when 
'came,at the prime age of 24, to practise as a Vakil, and I con- 
tinued to be a Vakil until January 1885, when I was appointed a 
Judge. It is now very neatly 22 years that I have occupied a seat 
on the Bench. After this long and intimate conuection with the 
Court, it would be idle to say, that I do not feel a great wrench in 
severing that connection. But, gentlemen, everything in this 
life must have a limit,"and I am truly thankful to God, and it is a 
source of much satisfaction to mę that I am able to retire after 
“thif long’ period.of service; while stillin possession of sufficient 
vigour of mind and body.- -And L-wish so much, as the hope is 
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expressed in the addresses presented to me, that I may be able to 
devote the rest of my life to some useful purpose. 

Gentlemen, let me here say and acknowledge, that during 
the long period of time that I have been amongst you, I have 
almost invariably received at the hands of the members of all 
branches of the profession, the utmost courtesy and kindness and 
considerable help in the discharge of my onerous duty. And I 
need hardly say, that I shall always look back with pleasure and 
satisfaction to the good old days when I worked with you asa 
fellow practitioner, and then as a Judge. * 

Gentlemen, you have alluded to my work asa Judge. The 
terms, in which you bave expressed your appreciation of that work, 
are such as cannot but be most gratifying to me. Iam not, how- 
ever, sure whether I deserve all that you have said of me. But.be 
that as it may, I am truly grateful for the very kind words that 
have been said in the two addresses before me, and by you, 
Mr. Advocate-General $n behalf of the Bar. And all that I can, 
say, if I may rightly say anything of myself—is that I have always *, 
tried to do my duty according to the best of my lights. How far a 
I succeeded in doing my duty, it is more than I can say. But if 
in the discharge of my duty, I was able to gain the confidence of 
the public, as you say I did, I have reaped my highest reward for 
all that I ever did. 

In the address presented by the Vakils, reference has been 
made to the interest I took in the Vakils of this Court. All that , 
I desire to say in this connection is, that being a member of this 
body,itis but natural that I should take an interest in them, 
especially in the junior members of the profession, who require, 
by reason of their difficult position, much encouragement at the 
hands of the Judges; and I confess that I do not deserve any 
special credit for what I did for them. . 

It is a matter of great pleasure tô me, that the Scot of « 
this Court have been so good as to present me an address, as \the 
Vakils have done; and I need hardly say that } appreciate v 
much all that they have said. [en 

And now, gentlemen, I must close my gemarks by thanking \ 
you all most sincerely for the very kind words that you have,said, 
and for the good wishes that you have expressed, and by wishing 
you one and all the Advocates, Vakils and Solicitors all prosperity 
and happiness. Good bye. ° 


The Hon'ble Sir ChunderMadhub Ghose, Kt. retires from the 
zen Court Bench with effect from 2nd January? 1907. 





z 
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DEATH OF A PARTY PENDING. A CURIA ADVISARI 
? VULT: ENTERING JUDGMENT NUNC PRO TUNC. 


No principle is more well established or more consonant with 
justice, equity and good conscience than the one embodied in the 
maxim, “ Actus curia nemini facit injuriam :" no party should 
suffer by whatis purely an act of the Court. The principle is 
wide in its application ; it has been given effect to by the Legisla- 
ture in various enactments, and in the absence of any positive 
enactment, it has been recogrfised and acted upon by the Courts 
under various circumstances. One of the various instances of 
the application of the principle forms the subject of the present 
article. ° 

Nothing is better settled than that where a cause is heard 
-and merely stands over for consideration, the Court will pronounce 
judgment though the plaintiff or defendant die and that judgment 

/ refers back and is conceived in the same terms as if pronounced 
when the cause was heard; [Ayre v. Hollins, 12 Ir. Eq. R. 607]. 
The practice in the Courts of Common law in these cases after 
some divergence of opinion soon became settled and judgment 
was entered as of the date when the Court took time to consider, 
the judgment being actually antedated. The leading case on 
the subject is Cumber v. Wane (1 Str., 426) where, when it 
was alleged that since the time which the Court took to advise, 
the defendant in error was dead, the Court, following what was 
done in certain earlier cases, ordered judgment to be entered 
nunc pro func. In Miles v. Bough,3 Dow & L. 105, where, in 
an action raising issues of fact and of law, the plaintiff had died 
after the trial of the issues of fact and verdict found for him, 
but before the issues ofelaw were called on, and judgment was 
entered for the plaintiff, no counsel appearing in support of the 
demurrer, the Court on the application of counsel for the 
plaintiff issued a rule to enter up judgment as of the term in 
which the demurrer was set down for argument. It was objected 
that no tase could be found in which judgment had been allowed 
to be entered nunc pro func, where issues in law remained 
undecided at the? death’ of either of the parties; Wightman J. 
Reld in'a considered judgment that the practice was far 
more liberal and extended and that in a case like the one 
before him, the Court would allow judgment to be entered 
nunc pro func, unless the delay was occasioned by the laches 
€f the plaintiffs, or those repsesenting him, Qr some prejudice 
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would arise to the other party to which he would not otherwise 
be subject. See Chitty's Archbold's Practice Ch. LXXXVIII, ° 
and the notes to Cumber v. Wane, 1 Sm. L. C. (ro th Ed.) 
at p. 342. . i 

In the Courts of Equity, the judges apparently felt some 
hesitation to antedate their judgments. The matter, however, 
was thoroughly investigated by Vice-Chancellor Hall in Turner v. 
London and South Western Railway Co. (L. R! 17 Eq. 561). The 
Vice-Chancellor had reserved his judgment in the case on the 21st 
January, 1874, but, before it was delivered, the plaintiff died and 
the case stood over tillthe 17th February when he delivered 
judgment dismissing the bill with .costs. The learned Vice- 
Chancellor observed as follows : “ The plaintiff having died since 
the conclusion of the argument, I desire, before proceeding to 
deliver judgment, to state that it appears to me, upon considera- 
tion and an examination into authorities, as far as I have been, 
able to find any, and with the valuable aid that I have received \ 


from the Registrars who have inquired into the matter and also \ 


from the search made by Mr. Cecil Russell who has been good 
enough to search the register, that I am able to deliver judgment 
and to direct that the judgment shall be entered as of the date 
when the argument concluded upon the ‘case. As the point 
is one of some general importance, I may observe that the cases 
which have led me to this conclusion are Collinson v. Lister 
(20 Beav. 355) and Troup v. Troup (16 W. R. 573).” With regard 
to Collinson v. Lister, an entry in Mr. Registrar. Wood's Minute 
Book dated the 19th April, 1855, showed that the cause was 
finally heard before the Master of the Rolls on the 15th F ebruary, 
1855, and it was noted that though judgment was given on the 
19th April, the decree was to be dated. 15th February, 1855, the 
plaintiff having died since the cause was heard. In Tipup: v. i 
Troup, it is stated as follows: * The case came before the Lord 
Chancellor on appeal and was elaborately argued for several EN 
The arguments were concluded on the 30th of April, 1867, but 


judgment was reserved. On the 2nd of November, the Lord ^ 


Chancellor gave judgment nunc fro func, so that the order bore 
date the 3oth of April by which the bill was ‘dismissed against 
-Messrs. Morey & Holgate with costs to. be taxed by the Taxing 
Master. | 

The rule of practice laid down in the case of Turner v. London 
and South Western Railway Co. was recently followed by*North J. 
in Ecyoyd v. Coulthard [1897] 2 Ch. 554 at p. 573, 

‘ . 


P 
. 


N . 
`A 
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The rule thus established in the Courts both of Common 

llaw and Equity has been embodied in Rule 3, Order 41 of the 

Supreme Court which provides that by special leave of the 
Court or a Judge, a judgment may be antedated, 

*. The question, whether it is open to the Courts in India to 
antedate a judgment, is one which is not altogether free from 
dificulty. The language of «sections 198, 202, 205 and 574 of 
the Code of Civil Procedure seems to preclude our Courts from 
affixing to the judgment and decree any date other than that on 
which the judgment tras pronounced. Moreover, it is not clear 
that the antedating of a judgment may notin some cases work 
injustice. The period of limitation for executing a decree runs 
from the date of the decree, or in other words, from the date 
affixed to the judgment, so that antedating a judgment means 
taking away so many days from the period allowed by law to the 

‘successful litigant for executing the decree, and it is not absolutely 

‘inconceivable that the days may run fnto months and even into 
years, While it may be safely conceded that no bill of revivor 
or application for substitution is necessary in a case where a party 
has died pending an adjournment for judgment, and that it is 
quite competent to the Court to proceed to pronounce judgment 
although the representative of the deceased party may not have 
been brought on the record, and that such judgment and the 
decree following thereon would be as valid as if it had been 
delivered on the day when the hearing was closed and the J udge 
took time to consider his judgment, the practice of actually 
antedating the judgment seems to be both unnecessary and open 
to objection. 

In Surendro Keshab v. Doorga Soondery (1892, I. L. R. 19 
Calc. 513), their Lordships “made the following observation in the 
Jast paragraph of their judgment :—“ After this case had been 
^ their Lordships received an intimation that the defendant 


` 


orga Soondery had died. This made the suit defective in two 
especs. The proceedings were suspended in order that these 
defects might be cured ; but though the Raja's heir has been 


A brought into the sujt, therg is still no representative of the widows. 


Their Loxdships, however, think that it is not necessary on 
account of this defect, to delay the decree any longer," 
These observations have been considered sufficient to authorize 
Courts in India toeenter up judgment nunc pro tunc as 
it is called. It is no doubt an authority for the proposition 
-tĦat the Court miy prooeed to” pronounce judgment and pass 
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its decree, notwithstanding the death of the party without 
waiting for his representative being brought on the record, 
but it is mot clear that it authorizes the antedating of the 
judgment. 

The earliest case in which the question was considered'in 
India appears to be Narna v. Anant (1894, I. L. R. 19 Bom. 807). 
There a $uit having been dismissed in the Court of first instance, 
the plaintiff appealed; the appeal was heard on the 11th 
November, 1892, the Judge intjmating that the decree-of .the 
lower Court should be reversed; the judgment, however, was 
not pronounced until the 3oth November, and in the meanwhile 
on the 19th November, the defendant died. The plainthfs 
application to execute the decree was resisted by the heirs of the 
defendant on the ground that the decree, being against a party 
who was dead at its date, was a nullity. The plaintiff then 
applied for a review of judgment and for leave to bring the heirs 
of the deceased defenddnt on the record and for a rehearing of . 
the appeal; this application being dismissed, the plaintiff moved ` 
the High Court who, however, held that there was no necessity 
to place the names of the heirs of the deceased defendant on the 
record for the purpose of rehearing the appeal, that the Judge's 
judgment of the 3oth November should be treated as operating 
as if it had been delivered on the 11th November, and that 
nothing further remained to be done, than for the original plaintiff; 
to apply for execution under section 234 of the Code of Civil’ - 
Procedure. 

The next case isthat of Rama Charya v. Ananta Charya 
(1895, I, L. R. 21 Bom, 314) where the Subordinate Judge of 
Satara refused to execute a decree of the High Court on ithe 
ground that one of the defendants was dead at the time when the 
judgment was pronounced. It appeared that the arguments shad : 
been concluded on the 3oth November, 1892, when the Court,tpok e 
time to consider; the defendant died on the i2th June, 1893, 
"before judgment was pronounced on the 6th July. On appe 
Farran, C. J. referring to the English practice and to the case o 
. Surendro Keshab v. Doorga Soondery followgd the case of Narna M 
v. Anant and directed the lower Court to proceed un the ™ 
execution of the decree. 

The same view was adopted by the Allahabad High Court in 
Chetan v. Balbkadra (1899, I. L. R. 21 All.e314). Judgment in a 
suit was reserved on the gth September, 1896, after the cdnclusion 
of the trial and arguments; the plaintiff diéd on the-gth, and 
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judgment was delivered and decree passed in favour of the 
1 plaintiff on the 15th September. The defendant appealed against 
the decree contending izter alia, that the decree was illegal 
*having been passed after the death of the plaintiff without any 
e person being brought on the record as his representative. Blair 
and Burkitt JJ. held that the practice of the English law Courts 
Was consonant with justice and good sense, and referring to 
Rama Charya v.«Anant Charya and following Surendro v. Doorga 
Soondery overruled the contention of the appellant. They, 
however, observed that thei? ruling was strictly limited to cases 
where everything to be done by the parties had been done, and 
nothing remained except the delivery of judgment which had 
been reserved by the Court. 

The Madras High Court following these cases held, that where 
a party had died after the conclusion of the hearing, but Before 
delivery of judgment, the judgment should be read as from the 
date when the Court reserved judgment. Raghunatha v. 
Venkatesa, (1902, I. L. R. 26 Mad., I01). 

These cases no doubt clearly recognise the principle under- 
lying the practice of the Courts in England of entering judgment 
nunc pro tunc, butin none of them was it necessary to discuss 
the question, whether the judgment should actually be antedated. 
This question, however, has been before the Calcutta High Court 
in a very recent case of which a short note appears in 9 C. W. N. 
at p. CXCVIII. There it appears, that the Court, after it had 
delivered judgment allowing an appeal, was informed that the 
appellant had died'after the case had been argued and judgment 
reserved. The learned Judges (Pargiter and Woodroffe JJ.) on 
the application of the pleader for the appellant dated their 
judgment as on the dateon which it was reserved and not that 
on which it was pronounced. In doing so, their Lordships pro- 
fessed to, follow the cases in I. L. R. 21 Bom. 314 and I. L. R. 21 

* RIL 314 i neither of which, however, as we have seen was this 
precise question dealt with. 

* This practice of entering judgment nunc pro tunc, as it is 
called, is'only a rough and ready way of avoiding the apparent 
anomaly of passing judgment for or against a dead person as also 
the necessity of having his legal representative brought on the 
record. The real object may be completely attained by regarding 
the decree, whatever be the date it may actually bear, as relating 
back to the date when the Court took time to consider, and to 

regard it as capable of being executed by or against the legal 
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representative of the deceased party. As the date actually affixed 
to the judgment is a matter of importance, at least for purposes 
of the law of limitation applicable to applications for the execution 
of the decree, this, it is submitted, appears to be the moré 
appropriate course to adopt, . 


Sarat Chandra Banerjee, 


REVIEWS. 


Salo Laws of Bengal—by Monenpra Nats Roy, p.1.,—3. K. 
LAHIRI & Co, CALCUTTA, 1906, Rs. 4.—We welcome this 
volume on the Sale Laws of Bengal. It gives the Revenue Sale 
Law, the Patni Regulation and the Public Demands Recovery Act. 
A carefully annotated edition of these Statutes has been urgently 
wanted by the Profession for sometime past, and Babu Mohendra 
Nath Roy, who till lately was one of the ablest officers in the 
. Judicial Branch of the Bengal Provincial Service, is to be con- 
panira on the exhaustive commentary he has furnished to the 
ofessions in this volume. The latest cases have been duly 
noted, and the comments are full, accurate and well arranged. 
There are a few typographical errors, here and there, which, we 
feel no doubt, will xu iet in a second edition. Every practi- 
tioner ought to provide ‘himself with a copy of the book. We 
may add, that it would be desirable to reproduce and annotate the 
Public Demands Recovery Act of 1880, because although it was 
repealed sometime ago, cases still frequently arise in which its 
provisions have to be construed. 


Commentaries on the Law of Specific Relief in British 
India,—by AsuTosH MURKHOPADHYA, M.A.) B.L,—H, C. Gan- 
GooLy & Co., CALCUTTA, 1906.—There are several annotated 

editions of the Specific Relief Act, and a question may be asked, 

whether there is any necessity for an addition to the list. An 
examination of the volume before us shows, however, that it has 
distinctive features and ought to be welcomed by students and 
practitioners. At the beginning of each part and each chapter of 
the Act, the principles which underlie the rules embodied in the 

Act are clearly explained, while under each section, the effecteof 

English and Indian decisions is concisely stated. The work is 

evidently the production of an experienced lawyer, and will be 


found useful by students and practitioners alike. . 
« : 
5 NEW JUDGES. is e 


The Hon’ble Mr. Justice Chitty and The'Hon'ble Mr. Justice 
Sharfaddin take their seats on the High Court Bench on the 
2nd January, 1907. . 


Vor. V.] ; SHORT NOTES. 


SHORT NOTES. 
mp [FuLL BENCH REFERENCES.] 
Gil Procedure Oode, Beo, 82, para. 2— Limitation Act, if applicable. 


Appeal by the Defendants. 

Geidt J. referred the cage to a Full Bench for the decision of the following 
questions ; 

(1) Whether a Court acting under the second paragraph of section 82 of 
the Code of Civil Procedure is bound by the provisions of the Limitation Act. 

(2) Whether the case of Girish Chandra Sasmal v. Dwarka Nath Dinda 
(I. L. R. 24 Calo. 640) and Fakira Pashanev. Bibi Acumunnessa (I. L, BR. 27 
Calo, 540) have been correctly decided ? 


Babs Harendra Narain Mitra for Appellant, 
No one appeared for Respondent. Lr? 


Civil EINEN Code, Seos. 244, 287— Order in execution fixing value for sale : 
] proclamation, if appealable, 
Appeal by the Decree-holder. 


. 
Bampini and Mookerjee JJ. referred the case to a Full Bench for the deci- 
gion of the following questions : 
1 (1) Is an order of & Court under section 287, Oivil Procedure Code, fixing & 
/ certain value on a property and directing this value to be entered in the sale 
proclamation, an order under section 244, Civil Procedure Code, and appealable ? 


(2) Have the case of Rameshar Prosad v. Sham Kishen (8 O. W. N. 257) 
and Ganga Prosad v, Raj Kumar Singh (I. L. B. 30 Calo. 617), so far as they 
Jay this rule down, been rightly decided ? 


Babus Lal Mohan Doss and Makhan Lal for Appellant, 
Babus Umakali Alukerjee and Raghu Nath Singh for Respondent. 


Civil Procedure Code, Seas, 556, 558—Appearance—Default, dismissal for— 
Re-admission of appeal. 
Appeal by the Applicant under Section 558, Civil Procedure Code, 
e  Rampifi and Mookerjee JJ. referred the case to a Full Bench for the 
decisiongf the following questions : 
.(1) Whether an application by a counsel or pleader who is instructed only 
» to,apply for an adjournment, which is refused, is an appearance within the 
freaning of the Code, and when in such circumstances, an appeal is dismissed, 
whether the dismissal is one for default under section 556, so as to entitle the 
appellant to apply for re-admissior under section 568, Civil Procedure Code? — 


(2 Whethe’ the case of Watson v. Ambica Dari (AC. W. N. 287) "has 
been rightly decided ? ` 

Babus Nalini Ranjan Chatterjee and Rajendra Chandra Ohakravarti tor 
Appellant, : ° 
: Babu Sarat Chandra Basak for Respondent. 
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1908, Joint Hinds family, Mitakshara—Deoree, exeoution of, against survitor. 
December, 8. Appeal by tho Deoree-holder. 
Amar Chandra Mitra and Holmwood JJ. referred the following questions for decisionfby 
Kundu a Full Bench. 
* Bebak Chand Chow- (1) Whether a decree for money, passed against & member of a join? Hindu 
. dhaury, family governed by the Mitekshara system of Hindu law, is, after higdeath, 


capable of execution against his son and heir, as his legal representative, 
though he left no self-acquired property, and the son took ancestral property 
by survivorship ? . 

(2) Whether the liability of such ancestral property or of share of it for 
the debt covered by the decree may be determined in the execution proceedings, 
or the determination must take pface in a separate suit against the son an, ; 
survivor ? N 

Babus Golap Chander Sarkar and Aukhoy Kumar Banerjee for Appellant, 

Moulri Birajul Islam for Respondent. 


Misc. “ahs So No. 319 


D s 5. Non-oocupancy raiyat, right of, if heritable. 
RP a Appeal by the Defendant, 
Mohant Lakhan Mitra and Holmwood JJ. referred the following question for decision by 
Narain Das 
ee a Full Bench. 
Jai Nath Pandey, Is the right of a non-otcupancy raiyat heritable ? 


Babu Baldeo Narain Singh for Appellant. 


xl ee o! Babu Prorash Ohunder Mitter for Respondent. 








1908. Notioa, serviss of — Peon's duty—Dismissal for default. 
November: 29, Hold, (Ghose and Caspersz JJ.)—It is the duty of the peon to go out with 
Patiruddin Mandal the process and to use his best endeavours, the address of the respondent having 
e been given, to serve it upon him. The appellant can help the peon in effecting 
uu cero the gervice ; but his not doing so does not justify a judge in dismissing an appeal 
— for default. 
Miso. n R 298 of Babus Mahendra Nath Roy and Krishna Prosad Sarbadhikary for 
prd Appellant. 
Babu Brojo Lal Ohuckerbutty tor Réspondent. 
= Appeal allowed. 
1908 Mortgage decree—Transfer of Property Act, Beos. 80, 88— Title deeds, delivery of, : 


November 28. procedure. 7 

T A mortgage decree was made in terms of section 88 read with gection 86 of 

the Transfer of Property Act to the effect, that upon the mortgagor paying to the 

Gopal Chunder mortgagee, the amount due to him within a fixed date, the mortgagee should 

Birkar, deliver up to the mortgagor all documents in his possession or power relating 
— to the mortgaged property. The mortgagor complied wth the terme of the ° 
"Misc. E 199 decree, but the mortgagee did not deliver up the title deeds, ° a 

j pis i Held, (Ghose and Caspersz JJ.)—That the mortgagor could not be regarded * 

as a decree-holder, He is entitled to apply &o the Gourt for an order, that the 

mortgagee be directed to deliver up to him the title deeds" in- terme of the 

decree in the mortgage suit. He should not be driven to a separate suit for 

the recovery of the title deeds. 
Babus Nil Madhub Bose and Lal Mchun Gangooly for Appellant: 
Babu Nund Lal Banerji for Respondent. 


Ram Nath Tarka- 
ratna 


Appeal allowed, 
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. THE HON’BLE 
MR. JUSTICE R. HARINGTON, M. A. 


We have great pleasure in presenting our readers with a 
portrait of the Hon'ble Mr. Justice Harington. . 

The Hon'bie Mr. Justice Richard Harington comes of a well- 
known Hereford family of lawyers. He is the eldest son of Sir 
Richard Harington, Bart.. who was for 33 years a County Court 
Judge. On his retirement from the Bench, his second son Mr. 
Frank Harington was appointed to succeed him. a 

Mr. Justice Harington was born on the 3rd March, 1861. He 
was educated at Eton and at Christ Church, Oxford, where he 
took Honours in Classics in Moderations, as also in the final 
Schools, taking his B. A. Degree in 1883. He proceeded to take 
his M. A. Degree in the ordinary course in 1887. After leaving 
Oxford, he read law in the chambers of Mr. A. T. (now Mr. Justice) 
Lawrence, of Mr. Rowden (now K. C) and of the Hon. A.. 
Lyttelton (now K. C.). * While still a pupil in the chambers of the 
latter gentleman, he was called to the Bar and joined the Oxford 
Circuit—and the Worcester and Gloucester Sessions—and prac- 

.tised on that Circuit and at Birmingham Assizes and in London, 
tit] he was appointed to be a Judge of our Court in 1899. 
? He is a Justice of the Peace and'a Deputy Lieutenant for the 
County of Hereford. I 
e The time has not yet come for making any pronouncements 
about his Lordship’s career on the Bench, which we trust, shall be 
a long one, buf this we may be permitted to say, that the uniform 
e court&y and urbanity with which he treats the Bar, has endeared 
‘him to all sections of the profession. 
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REVIEW. 


The Indian Law of Arbitration—by SunENDRA Naty Roy, B.L., 
—R.CaMzsRAY & Co. CALCUTTA, 19o6.—This volume ton- 
tains a reproduction of a series of articles on the Indian Law 
of--Arbitration which originally; appeared in the Calcutta 
Weekly Notes. Inits present form, it .gives a connected view 
_ of the whole subject, and, wil be found both interesting 
and instructive by the Profession. The decisions referred to are 
carefully analysed, and the facts aré stated with sufficient fulness 
to make the statements of law easily intelligible. The work 
shows considerable eeseateheand we hope, it will have a large 
circulaton. f 


o 


T he Calcutta Law Journal. 





Fou. Y. | CALCUTTA, FEBRUARY, 1, 1907. No. 3, 





STATUS OF A CÓNCUBINE UNDER THE HINDU LAW. 
. J. 

The subject which I propose to deal in the present article is 
not very important ; but as it has been recently judicially treated 
in Courts, I proceed to divide it under three parts : first, Sanskrit 
Commentaries, second, English Commentaries on Hindu Law, 
third, Case law on the subject. ‘I shall try to show in the follaw- 
ing pages how this question has been treated by the Sanskrit and ` 

' English writers and the present Courts ip British India. 


II. 


Vijnanesvara who is of paramount authority in almost all the 
Schools of Hindu Law, in dealing with the inheritance of a sonless 
“person dying separate, enumerates wife wdT as the first heiress. 
He has commented upon the well-known verses of Yajnavalkya 
135 and 136 syqw mw." The scholiast, in the course of the 
discussion as to the inaptness of women to inherit, cites Narada. 
wea awa fay eT Wb WX: | 
atai Stasi eared «rafafe: ya: n 
. “Jn default of all, that (wealth) goes to the king, unless it 
should be the property of a Brahman. A king devoted to duty 
must allot a maintenance fo his women. Thus has the law of 
inheritence been declared." Sacred Books of the East, Vol. 
XXXIII p. 202. "x 

He goes on, “ This relates to women kept in concubinage : : 
for the term employed is ‘ females’ ( àfsq ). The text of Narada 
likewise relates to concubines, since the word there used is 
‘women’ (331)? Colebrooke's Mitakshara. 

Profesor J olly, the learned translator of Narada Smriti, says 
in thé footnote on the text of Narada just quoted, “ These women’ 
ie. the women of the deceased proprietor. Vijnanesvara and 
Nilakantha and other commentators declare that the term sí; 


E qafen fuat HTACEAT | ° CCR iaig? facras ars: I 
wpe we aia Sae ugya uie fafa: 0 
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‘women’ cannot denote the legitimate wives of a deceased heir 
atid must, therefore, mean his concubines. This interpretation has 
been called forth, no doubt, by the fact, that in the opinion of thege 
commentators, the inheritance of one, sonless, belongs to the 
widow in the first instance and does not go to others where's 
legitimate widow is in existence" (p. 202 footnote). 

Jimutavahana, the learned author of Dayabhaga says, " Iñ 
‘this manner must be understood the succession to property in the 
order in which the rank of wife is acknowledged. Therefore, 
since women, actually espoused, may not have the rank of wives, 
the following passage of Narada intends such a case. ' Among 
brothers, if any one dfe without issue or enter a religious order, 
let the rest of the brethren divide his wealth except the wife's 
separate property. Let them allow a maintenance to his women for 
life, provided these preserve unsullied the bed of their lord. But if 
they behave otherwise, the brethren may resume that allowance.' 
The allotment of a maintenance to the women of such persons, 
not being of the rank of wives and the declared right of wives to 
succeed to the whole estate, constitute no discrepancy. Accord- 
ingly Vrihaspati propounds the king’s right to escheat in default 
of the wife : ‘if men of the military, commercial and servile tribes 
die childless, leaving neither wife nor brother, let the king take 
the property ; for he is indeed lord of all! But Narada directing 
‘that ' he should give a maintenance to the women of such persons,’ 
authorises the king to take the whole estate, giving to them 
enough for their support. This contradiction must be reconciled 
by distinguishing between the wife and espoused woman. Accord- 
ingly, £n passages declaratory of wife's right of succession, the term 
‘wife’ qat ts employed: and tn those which ordain a maintenance, 
-the terms * woman! vf or wat or ‘spouse’ (gral) or other simila? word.” 

Colebrooke's Dayabhaga, Chap. XT. Sec. 1, paras. 48 & 49. 

Nilkantha, the author of: Vyavahara Mayukha after quoting 
‘the text of Narada says, “ both these have reference'to conctibines, 
-because the term used is not ( qt) married wife.” 

Mandlik’s Vyavahara Mayukha, Chap. IV3 Sec. VIII, p. 78. 

Smriti Chandrika which is an authority in Southern, India 
says, "the course provided in the first hemistich of the above 
text, paragraph 35 of Katyayana, namely that of receiving food 
and raiment, refers to a widow not being a Jami; the law pro- 
‘viding in her case, a small ghare of wealth only sufficient for 
‘thaintenance.” ° : "M i 

Iyer's Smriti Chandrika, Chap. XI, Seg, I, p. 38. 


- 
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Mitra Misra, the learned author of Viramittrodaya does not 
1 take the term @ strictly in the sense of a concubine; he takes 
e» it, to mean a wife married in the disapproved forms of marriage. 
Hg says, “the text of Narada, namely, ‘if any one of the brothers 
dle without ‘issue &c.' and other texts to the same effect are 
relative to a wedded wife other than a ya}; since in those texts, 
the term ætis used, whereas in the text of Sankha and others, 
the term që} is used. And it has been previously shown that 
all married women do not acquire the status of the vay, Accord- 
ingly, in another text'of Narada himself, namely, ' But the king... 
-— ' it appears from the use of the term # that maintenance 
only is to be allowed to the wives of a.person other than a 
Brahman, who do not hold the rank of the dł. But the wives 
of a person other than a Brahman, who hold the rank of the 
way are entitled to take the entire estate of the husband.” 

Golap Chandra’s Viramitrodaya, Chap. III, Pt. I, p. 164. 

Apararka, tne learned commentator of Yajnavalkya's Smriti 
on commenting on the term yay used in the sloka 135 of amara 
(see supra) quotes Narada and says thus :— 

wed wre dfe Ahora warts, ame dfc 
qax qa Pas awa) vat creep Pa autre 
qaa” 

Anandashrama Series, Vol. II, p. 743. 

‘His females should be maintained till the end of their 
life, &c. 'This relates to a remarried widow and a woman of 
bad character, since the term wit. is used; on the contrary, the 
term qaf is used for a woman wedded in a lawful form of marriage. 

Itis very doubtful whether the distinction made by the 
commentators in the terms yat and Wt was ever observed in the 
time when Manu's Smriti was written. 

a ater a fur wir w mu rufa | 
wae wfeurHarq Tere: aZ d 
oe Chap. VIII, p. 389. 

The mother, father, wife ( f] )and son should never be desert- 
ed ; if they, while hot degraded, are deserted, (the guilty) shall be 
fined with six hundred (panas) by the king. 

It cannot be saidthat the term wi} here has the same signi- 
ficance which the later commentators would like to give it. 
Kalluka explains ifby wår. Be-that as it may, the later com- 
mentators have, however, made this distinction and are unanimous 
in holding that “the tekt of Narada cited uf the beginning of 

this article does not relate to qst. 
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On the’ wellknown principle of interpretation of texts of 
"Hiudu Law, the text of Narada is not a fafa ; for its breach p 
does not entail any sin; it is not faam, for doing of the act 
will not be induced by natural impulses. For obvious reasons, 
it is not qfar ; it is only an wya or fact. The text 
therefore loses its force and has no binding effect ; it is an exposi- 
tion of a wellknown fact. The gommentators have reconciled 
the texts of Yajnavalkya and Narada by nfaking an arbitrary 
distinction between the terms usł and wi]; the former being 
entitled to inheritance and the'latter to maintenance only from 
the heirs of the deceased. 


. II. 


I now proceed to see how the sübject has been treated by 

English writers on Hindu Law. 
| Sir Thomas Strange in his Hindu Law, Vol. I, p. 174, after 
describing the rights of illegitimate children says, "the mother 
of such children also have the like claim, which the providence 
of the law, not content with securing for them in all ordinary 
cases, has been careful to charge upon heirles$ property in the 
hands of the king." He cites Jimutvahana and Vijnanesvara in 
his support. 

Messrs. West and Buhler in their Digest of the Hindu Law, 
Vol. I, p. 164, say “a reasonable charge subsists to provide 
even for a concubine and her daughters ............ ? They support 
their view by quoting Salı v. Hari (1) and Khemkor v. Uma- 
shanker (2). . 

Mr. MacNaghten in his Principles and Precedents. of Hindu 
Law, Vol II, p. 119 quotes a case No. XII. In this case, a 
Rajpoot died leaving a widow and a concubine of the ad: tribe 
by whom he had four sons. The opinion of the native pandits 
who appear to have been referred to, is that the concubine and 
her sons have no right to share such property, but they are 
entitled to maintenance. The opinion is supported, by quotations 
from Manu, the Mitakshara, Vivadaratnakara and Vivadachinta- 
mani. It was a case from Bhagalpore in 1824. 

Mr. Mayne in his Hindu Law and U$age, 6th editieg, para. 450 
at p. 585 says, “concubines also are entitled to be maintained 
even though the connection with them is an adulterous one." 
He has cited most of the authorities noticedjabove in support of 
his view. 


. . . c 
(1) Bom, H, C., P. J. F, for 1887 at p. 3% ^ (2) 10 Bdm. H, C. R. 881, 
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IV. 


* Lastly, I proceed to examine the Case law on the subject. 
em , In KAemkor v. Umashanker (1), it was held by Westropp, C. J. 
and Nanabhai Haridas, J., that a widow of a Sompura Brahman, 
who had remarried during the life time of her former husband 
without his consent, cannot be considered a legally wedded wife 
of her second husband, but is entitled to maintenance as his con- 
cubine from his property. It was followed in Vrindaban Das 
Ram Das v. Famunabat (2). . 
in Sikki v. Veutatasamy Gounden (3) the Bench consisting 
of Morgan, C. J., Innes and Kindersley JJ. held, that a woman 
living in adultery with her paramour anj forming a temporary 
connection with him, is not entitled to mainténance as against 
her paramour. The rule of law thus enunciated is quite in 
keeping with the spirit of the above quoted texts which lay down 

Pe a concubine is entitled to maintenance as against the heirs 

lof her paramour after his death. A* paramour can sever his 

f connection from the concubine at any time he likes; as keeping 

y of concubines is expressly prohibited by the TOR he is 

not legally bound to maintain her when so deserted. But when 

the connection has been permanent up to the death of the 

paramour, the concubine under the special text, becomes entitled 
to maintenance from the heirs of the paramour. 

The same principle was followed in Rama JVarasm v. 
Buchama (4). In this case a concubine, who was kept by his 
paramour for a number of years continuously and then deserted, 
sued her paramour; it was held by Subrahmania Ayyar and 
Benson JJ., that she was not entitled to claim maintenance from 
him. In Mingareddt v. La&skmawa (5), Crowe and Chandavar- 
kar JJ. laid down that a Concubine is not entitled to mainte- 
nance*as against her paramour, but can claim it after his death 
agajost the estate in the ‘hands of his heirs, provided that she 
had been kept continuously till his death, when only the connec- 
tion qan be said to be permanent. 


(1) 10 Bom. H.C R 381. ^ (3) 8 M, H. R. 144, 
(2) 1g Bom. H* Q. R. 29. (4) I. L. B. 28 Mad. 292. 


e. (5) I. L. R. 26 Bom. 163, 
* maar orm wr up fates | 
mat eter ar fra erat at fag: u 
wfafea: vit faarés(rrar nafa Wan i 
to GRÉ fhai rar fnartanciity i * 


e. 
> . ki 
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Continued continence is under the Hindu Law, a condition 
precedent to a deceased coparcener's concubine claiming mainte- ° 
nance; Vashvantrav v. Kashi Bai (6). So if a concubine becomes = 
unchaste after the death of her paramour, she is not entitled,to 
claim maintenance from the heirs of her deceased paramour. °? 


V. 


The conclusion at which one arrives fromethe above authori- 
ties, is that a concubine is not entitled to maintenance from the 
paramour during his life time, buteafter his death, she can claim 
maintenance from the estate of the deceased paramour in the 
hands of his heirs, provided she remains chaste and her connec- 
tion with the deceased must have been permanent and must 
have lasted up to his death. 


MoHAN LAL SANDAL, 
Vakil, High Court, \ 


- Allahabad. \ 
(1) I. L. R. 12 Bom. 26. X 
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ordinances in order to ascertain what is beneficial or hurtful to us 
in this life and in the next. Man’s reason plays but a subsidiary" 
part and is but the means by which we are enabled to interprete 
God's wishes as expressed by or comprehended in His words. 
Hence there is naturally a tendency to sail as close to words*as. 
possible, and this, in a considerable measure, accounts for the 
literalism of Mahommedan Law. ‘To enquirg into the ' policy’ or 
* intendment' or ‘ mischief’ of a text is not the legitimate scope 
of a’ Mahommedan jurist, as that would land him into uncer- 
tainties and ultimately into unbelief. Analogy or qiyas, as we 
shall see, does not enable him to travel any further away from the 
language of the Quran or the Hadith. It only enables him, 
under restrictions, to analyse the words themselves and to delve 
oyt from them, asit were, ideas applicable to analogous cases. 
: The fopnder of the Hanafi system introduced indeed a principle 
of considerable scope, vis, that of Istahsan or Juridical prefer- 
ence to impart some elasticity to juristic deductions. But 
apparently owing to the bitter opposition of Shafeites and» 


Hanbalites, no jurists other than Imam Abu Huneefa, or his x 


immediate disciples ventured to exercise it, and Istihsan appears 
to have gradually dropped out of use as the traditionists 
established their ascendancy. The same fate happened to Imam ` 
Malik's doctrine of Istisláh or public good as a basis of juristic 
deductions, as we shall see when we come to consider the sources 
of Mahommedan Law. One word more in the nature of prefatory 
Observation is necessary in introducing the subject of this chapter. 
Law and Religion being one as we know in the Mahommedan 
system, Mahommedan jurisprudence is as much science of 
theology as of Jaw in the ordinary acceptance of the word. And 
I have advisedly called Mahommedan jurisprudence a science, for 
I think it is justly entitled to that distinction, if by s¢ience is, 
meant systematisation and classification of knowledge by agsign- 
ing groups of facts and rules to certain’ distinct ideas. The 
generalisations of Mahommedan jurists may not agree with those 
of European jurists, but starting with their “hypotheses, it is 
difficult to see how they could be sukstantiqlly different. Here 
and there we shall meet with rather startling con@lusions fom 
what may seem to be inadequate premises, and sometimes what 
may appear to be very quaint reasons and arguments, are given 
to support propositions which would seem fo be clear to common 
sense. But it must be borne in mind that the Mahommedan 
jurists set befofe themselves the hertulean task of reducing to 
some few general principles, texts, traditions and usages relating 
to matters wholly distinct from one another, in order-to weld : 
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them into coherent and consistent parts of one comprehensive 
» science. 
Figh, which is the Arabic equivalent for a science of law, is 
efinitiona of Law [0 translate literally the language of Imam 
agd Jurisprudence. Abu Huneefa, 'the knowledge of what is 
Jor a man's self and what is against a man's self,’ to which Sadrush 
Sharíat* adds ‘in respect of,his acts! In commenting on this 
definition, the learited author of Tawzth observes that the founder 
of the Hanafite School might have had in view the results of 
men's actions as being eithe? profitable //for/ or injurious to 
(against) him, in the sense that they would bring him reward or 
punishment. The allusion is to the well-known verse of the 
Quran in which God says, ' For every soul there will be (on the 
day of Judgment) whatever it has earned, and against it whatéver 
it has earned. Sadrush Sharíat then goes on to explain that*the 
hole sphere of human action is divided into (1) acts which God 
has made obligatory (wájiby ; (2) acts which have been commended 
^ (mandub) ; (3) acts that have been cogdemned as being improper 
to a degree approximating what has been forbidden (makráhum 
kiráhatá tahrimin) ; (4) acts which are disapproved as being 
improper but approximating what is lawful (makrühum káráhata 
tanzíhin) ; (5) acts that are forbidden or declared unlawful (harám) ; 
(6) acts that are permissible, being spiritually indifferent (mubáh). 
Taking acts to include omissions, the doing of what is obligatory 
ọr commended is fruitful of spiritual merit, and the doing of what 
is forbidden or condemned, and abstention from what has been 
declared obligatory subjects a man to punishment. And as to 
acts of the remaining classes, they are spiritually colourless leading 
neither to reward nor to punishment. Bearing the above classifi- 
cation in mind, Abu Haneefa's definition, according to the above 
interpretation, would, it is pointed out, be defective, unless we 
> understand him to haveemeant that an act which does not entail f 
punishment is to be considered profitable to the man doing it. 
Another interpretation of Abu Huneefa's definition of law may, 
it is said, ‘be suggested, namely, that it was intended to com- 
prehend in its scope whatever is permissible for a man to do and 
whatever he is under an? obligation to do. The first part would 
tHeneinclude the doing of all acts except what has been forbidden 
or condemned, and also abstention from all acts except what has 
' been made obligatqry, and the second part would include the 
doing of what has been made obligatory and abstention from what 


wr. 


. 
* -+ THe title ot the author of Tawrih, his full name®being Obaidullah Ibn 
Magwood. He is considered as one of the test authorities in Jurisprudence, 
and his E E the moa widely tead and authoritative book on the subject, 
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has been made unlawfulor been condemned. But this construc- 
tion would fail as indicated, to provide for the commission of 
, unlawful and condemned acts and abstention from obligatory acts. 
There is, however, another interpretation of Abu Huneefa's 
definition which would include everything that comes within the 
scope of law. And that is, that law is the knowledge of what a 
man may do and what a man may not do. It should here be 
observed that without the qualification added'by Sadrush Sharfat 
that law concerns itself only with the acts of men, Abu Huneefa’s 
definition would have included in'its scopes pure matters of faith 
(man) and doctrines of divinity (iláhiát), and no doubt he 
understood Figh in that sense. But that is, however, contrary to 
the common acceptance of the term. The Majallah is moré 
explicit in stating the scope of law in the Mahommedan system 
by defining Figh as ‘the science of the sacred laws or Shariát 
regulating human actions and appertaining (a) to matters relating 


to the next world, vis., ibádat or religidus practices ; (5) to matters . 


relating to this world,” vis. marriage (munakahát), transactions 
between man and man (mu'ámalát) and punishments (uqübát).' 
It goes on to add 'the necessity of laws relating to the latter 
division of the subject, vzz., secular laws, is apparent since God 
desires that the human species should continue to exist until the 
appointed time (Z^, the day of Judgment), and for this purpose 
the relations between the sexes be regulated, the transactions 
among men enforced, and their persons and property protected.’ 
The conception of law among the other Sunni Schools is the 
same as that of the: Hanafites. Shafei defines Fiqh to be ‘the 
science which enables one to know the ordinances of Shariah by 
the application of the authorities to particular cases. According 
to the Malikis Figh means ' the science of the ordinances of the 
Shariah in particular matters deduced by a process of reasoning 
. from the authorities applicable to such nfatters.'t 

Such being the scope of Law or Figh in the islamic system, 
the Science of Jurisprudence or Usul-ul-Fiqh (Usql means prin- 
ciples but, literally, roots) as it is called, deals with those general 
rules and principles by means of which the ordinances of Shariah 
in particular matters are ascertained, Or, accórding «o another 
‘definition, Jurisprudence is the science by which the characteristics 
of the ordinances and of the principles of Shariah are known.$ 


Lectt 


By the ordinances of Shariah are meant the pronounceménts ` 


(khitáb) addressed by the Law-giver, t.e. God, to mef, and not 
the pronouncemegts of man’s reason, intending to exclude thereby 


* Ammeery, p, 50-6. + Mukhtasar, p. 18. t Téwkih, p. 16 ; Mukhtasar, p. 18. 
$ Anuiuty, p. 35. à ] 
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the laws of nature.” The word Shariah means what is known to 
* men only by what God has thought fit to address to them. It 
ae P st not only to what has been communicated by God to the - 
'rophet in his own words (£e,the Qurán) but to Ahadith or R 
precepts of the Prophet which were inspired by God though . 
expressed in the Prophets’ own language, and also to those rules 
of Jaw which are established by ijmaa or consensus of opinion and 
‘by analogy or qiyas, as both are based on the Qurán and the 
Ahadith. The function of analogy, it may be noted here, is only 
to find out whether* the pronouncement of God extends toa 
particular matter not expressly covered by its language. 
In the region of Law what is good or.bad is to be ascertained 
solely from what the Law-giver has said and not through exercise 
of our reason. As regards some actions of men it is possible for 
human reason to assert whether they are good or bad, büt as 


Pl 


regards others we only know whether they are good or bad 
‘because of God's ordinandes. It may°be the function of ethics 
to enquire as to the goodness or badness of human actions by the 
light of our reason, but Law concerns itself with that enquiry only 
' šo far as such actions are the subject of God's pronouncements, 
“Shortly stated, it comes to this, that the jurist, in order to 
ascertain the lawfulness or otherwise of a certain act, has to rely 
upon the interpretation of God's word, but cannot resort to 
human reason as a direct arbiter. This is the view not only of 
the Sunni Schools of Law but of the generality of Mutazilites.t 
Outside the sphere of Law, however, a great metaphysical 
controversy raged at the time when Abu Hanifa flourished, 
between the partisans of free-ordination and free-will, as to what 
relation the goodness or badness of human action has to human 
reason or judgment. Tht M'utazalites, a small sect of free- 
thinkegs, advocated the absolute supremacy of human reason, and 
* the Ash’ariahs represented. the extreme opinions on the opposite 
side" Abu Hanifa and his followers have adopted an attitude of 
compromise in this connection, but as the question is really 
" outside the province of Jurisprudence, it is not necessaty to 
discuss it here, 


- 
e ,* Tawzíh, p. 8; Asmeery, p. 53. T Tawzih p. 12. 
ABDUR RAHIM, 
: © {To be continued. } 
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SHORT NOTES. 


Transfer of Property Act, Soc. 73—Sale of morigaged property for mortgages's ° 


efualt, effect of. , -. 


` 

Appeal by the Plaintiff, 

A mortgage deed provided that if from any cause the property was sold 
at auction, the sale proceeds should stand charged with the payment of the 
surpeshgi money. 

Held, (Geidt J.)—That thie) clause ‘aid not contemplate the case of a 
sale having been brought about by the default of the mortgagee, and Sec. 78 
of the Transfer of Property Act was applicable. 

Babus Uma Kali Mukerjiand Makhun Lal for Appellant. 


Babu Raghu Nath Singh for Respondent, : 
Appeal dismissed.. 





Sale oertificate, construction of — List of URN a asia Heading. 


* Appeal by Defendant No. 1. A 

The question before the Court was whether a certain property 
purchased by the appellant for which he was liable to pay rent to the respondeùt, 
The case rested upon the construction of the sale certificate. It recited that, 
D. purchased the right, title and interest of the judgment-debtor in the X 
property detailed in the schedule below, and the sohedule commenced with 


the words “ one undivided +, share of the judgment-debtors in the entire estate, MN 
` comprising valuable remindaries and other lands.” Below this description 


followed a list of the various properties comprised in the estate. The property 
in dispute was not, expresaly mentioned in the list but was included within 
the 4 share of the estate. 

Heid, (Geidt J.)—That as the heading does not refer to the list, the list 
cannot limit the description of the property purchased, namely "one 
undivided 3 share." These words are very wide and include the disputed 
property. 

Babus Protash Ohander litter atid Roma Kant Bhattacharya for 
Appellant. 

Babu Narendra Chandra Bose for Respondent. : 
f Appegi dismissed. 


i 
E 


Regulation XI of 1825, Seo. 4, applicable to n0n4)00upanoy raiyat— Aocretion, " 


Appeal by Defendants 2 and 8. td 


Held, -(Geldt J).—The person to whose land the accretion is formed is 
entitled to hold the accreted land on the same terms as that by which ébe land 
to which it is an accretion, is held. 2 

I L. R. 21 Cale. 233 followed. . 

Bec.:4 of Regulation XI of 1825 even applies to fhe case @ a an who 


is not an occupancy raiyat. . 
I. L. R 33 Calc. 444 distinguished. ° : 
Babu Dhirendra Lal Kastgir for Appellant. x 
Alouleis Barajul Islam for Respondent. * 
: Appeal dismissed, 
á — s : å E 
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: Bengal Tenancy Act, Seo. 50, ol. (4)—Presumption— Evidence, 


Held, (Mitra and Holmwood JJ.)—Section 56, cl. (4) of the Bengal 


his demands; but the presumption is rebuttable, and if it appears from the 
account put in by the parties and the evidence given by them that it was not 
the intention of the parties that the laat receipt should operate as a final discharge 
of the tenant of his diabilities, the Court cannot give effect to the provisions 


"of sub-section (4) in favour of the raiyat. 


It is immaterial whether the plaintiff has given any distinot evidence, if 
the evidence afforded bf the defendant coupled with the circumstances of the 
case and the conduct of the parties lead to an inference sufficient to rebut the 
presumption under Sec. 56, cl. (4). 

Babus Uma Kali Mukerji and Gonesh Dutt Singh f for Appellant, 

Babus Aokendra Nath Roy and Moulcie Mahammed Mustafa Khan tor 


Respondent. . 
: Appeal allowed ; case remanded. 
Bengal Tenancy Act, Sao. 189, ol. (d) — Hent— Interest —Oowurt's power. 

Appeal by the Plaintiff. 


A landlord, decree-holder presented an application mentioning therein the 
amount of rent with interest that was dueto him between the date of the 
institution of the suit and the date of the sale, and prayed that such amount 
might be paid to him from the surplus sale proceeds. The judgment-debtor 
raised no objection to this prayer ; on the contrary he put in a petition practi- 
cally admitting the justice of the decree-bolder’s demand and stating that the 
amount claimed might be paid to him (the decree-holder). 

Held, (Ghose and Casperex JJ.) -That upon the petition as presented by 
the judgment-debtor admitting the justice of the plaintiff's demand, no question 
as to interest on rent need and ought to be raised by the Court. It is only in 
the event of the judgment-debtor disputing the decree-holder's right to receive 
the sum claimed, that the Court could be called upon to determine the matter. 

Held further, (Per Ghose J.)—That the Legislature could never have 
intended, when using the word ‘rent’ in Bec. 169, cl. (o) of the Bengal Tenancy 
Act to exclude the interest acgruing thereupon and put the deoree-holder under 
the mecesaity of bringing a fresh suit for the interest only. 

_Dr, Rash Behary Ghose and Babus Hari Bhushan Mukerji (for Babs 
Basas? Kumar Bose) for Appellant. 
No one appeared for the Respondent. 


Appeal allowed. 


e. 
e 


Sds af properties in a certain manner—Purohaser—Civil Procedure Code, 
Seo, 244—Olaimants, Ropresentatices— One appeal, if lies, 


» Appeal the Deoree-holder. 


The purchasers of nome of the properties applied for their release from sale. 
The Court of first ins®nce passed an order on the representations made in the 
petitions of" the sgid" purchasers, That order directed that the decree-holder 
should proceed first against the remaining items of property contained in the 

. 


. ` E 
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1906. 
December, 17, 


“Tenancy Act raises a presumption in favour of the tenant as to the landiord Dindeswari Pershad 
` having accepted the last payment covered by a receipt as full acquittance of 


Narain Singhs 
v. e. 
J.B. Smith, 


e 
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1905, 





1800. 
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v, 
- B. O. Mukerji. 
Misc. App. No. 36 
i of 1905, 


—. 


1008, 
Norember, 15. 


Jotindra Mohun 
Tagore 


Jarao Kumar, 


B. A. No. No, 527 of 
1905. 





1906, 
November, 12, 


Hari Pada ( Chakra. 
varti 


t. 
Dwijendra Narain 
Roy. 

8, A. No. 1£9 of 
1908. 
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application, after excluding the properties claimed by the respondents and then 
against the properties purchased by the applicants, 

Held, (Brett and Gupta JJ).—That the order is appealable. The applicants, 
as purchasers of the property, are representatives of the original mortgagor 
within the meaning of Sec. 244, C. P. O. í 

I. L. R, 24 Cale, 68 followed. 

Held also, that the Court can receive information by way of representa- 
tions made by the judgment-debtors ns well as by the decree-holder in order to 
enable it to exercise its discretion fairly and equitably. This does not con- 
travene the effect of the doctrine of us pendens as affecting the riglits of 
the parties, . 

Held further, that the order appealed against, though passed on the 
representations of two applicants, is an act of the Court in the execution 
proceedings and, therefore, there shal! be one appeal against it. 

Babus Nilmadhub Bose, Shib Chwnder Palit and Hara Prasad Ohatterji 
for Appellant. } 


Babus Golap Chandra Sirkar, Nando Lal Banerji and Dwarka Nath Mitter 


for Respondent. 
Appeal dismissed. 


Courtfees Aot, Sse, 9— Under valuation of suit— Procedure, 


Appeal by the Plaintiff. 

Suit to recover possession of land. ' The plaintiff valued the claim at Ra, 30. 
No objection was taken by the defendant to the valuation of the snit and no 
issue was framed upon the question of valuation. After more than 6 montha 
from the filing of the plaint, the Munsiff, of his own motion, went into the 
question of valuation, and without any evidence before him, held that the value 


could not be less than Rs. 60 and directed the plaintiff to pay additional 


courtfees, in default of which he rejected the plaint. 

Held, (Mookerjee J.)—That Sec. 9 of the Court fees Act points out thé 
procedure to be followed when the Court ig of opinion that the suit has been 
under-valued. It is not open to the Munsiff without any evidence on the 
point and without following the procedure prescribed by Sec. 9 to hold that 
the land in suit was worth more than Bs. 30. * 

Babu Ram Ohunder Mozwmdar for Appellant. j A 


No one appeared for the Respondent. . : 
Appeal allowed, case remaffled, 
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NOTES ON. MAHOMMEDAN JURISPRUDENCE. 


On COMMAND (JZu£rm.) i 
Commands are generally divided into two classes : those that 
do not owe their character as such to the 
fact of one thing being connected with 
another, and those that involve such connection. A command of 
the former kind either defines the characteristic of an act, for 
instance, whether it is obligatory, unlawful, etc., or products a 
certain effect on the act of the person commanded, for instance, 


Taklifi and Wadhai. . 


* an act of purchase produces the effect of acquisition of ownership. 


A command of this class is called by some /a£/ff and that of the 
second division iecalled wadhati. The latter denotes that a fact 
is the constituent (rukn), or cause (sabad), or reason (illat), or 
condition (shart), or sign (alámat), of another. A command of 
the nature of ¢ak/#fi has two aspects, either relating to this world 
or to the next. In acts of worship or ibádát, the spiritual aspect 
is reward or punishment in the next world, and the worldly aspect 
isthe discharge of a man’s obligation. In transactions between 
men (m’uamildt) the law has in view the production of certain 
results, and that is its worldly aspect. 

Commands viewed with reference to their spiritual aspect are 
Takit Fardh, Wajib,  &ither absolute, or such as having regard to 
Eo., &o. some excusing or exonerating circumstance 
of man, are made adaptable to that. As coming within the 
purview of commands of the first category, an act is fardh (abso- 
luttly obligatory), wajib (obligatory), mandub (commended), nafal 
(supererogatory), harám (forbidden), or mubáh (indifferent). If 
an act be such that the doing of it is regarded as better than 
abstaining from it, and at the same time abstention from the act 
is prohibitg3, it is* either fardh or wájib. It is fardh if the pro- 
hibition from abstention is established by a clear and conclusive 
text : it is wájib if it is established by an inference. The Shafeis, 
hoavever, do not admit any difference between fardh and wajib. 
-Jf an act-be such that the doing of itis better than abstaining 
fom it, and at thë same time abstention from it is not forbidden, 
it is either sufanah, being in accordance with the practice of the 


= * 


- -* 
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Prophet or supererogatory but commended (nafalun wa mandübun). 
If an act be such that abstention from it is better than the doing 
*of it, then itis either harám or makrüh, harám (forbidden) if ". 
doing of the act has been prohibited, and makrüh if it has not 
been prohibited. l ° 
Commands based on some excusing or exonerating circum- 
stance ina man are known as rukhast. For, instance, certain 
relaxations or modifications are made as to the duty to say prayers 
when a man is travelling, or, as is exemplified in the law permitting 
a salam sale though the subject-matter is not'in existence. 
In M'aamilát the legal character of an act depends in its 
Sahih or valid, fasid werldly aspect upon certain essential ele- 
or vitiated, and batilor ments or principles (arkan) as they are called 
iss mm, in Árabic, and on conditions which the law 
deems necessary. An act in which such elements and conditions 
are present, and so also such extraneous attributes and circum- 
stances as the law takes into account, is called sahih or valid.* A 
valid act leads to the attainment of the desired object. Example: 
A sale or gift in accordance with the requirements of the law. If 
in an act the essential elements and the necessary conditions are 
present, but not the attributes or qualities, it is called fásid, which 
may, for brevity's sake, be designated as vitiated. An act of this 
kind, in so far as the constituting elements and necessary condi- 
tions are concerned, tends to secure the desired object, but not 
so far as the qualities are concerned. Example: A transaction of 
the nature of reba or interest. A man lending another a particular 
sum of money on condition that he is'to be paid back the amount 
with something in addition, the transaction is regarded as a sale 
of the sum lent for an equivalent sum, and the stipulation regard- 
ing the additional payment is regarded as a vitiating quality or 
attribute as there is no equivalent for it. If from an æt the 
essential elements as well as the necessary conditions are absent, 
it is batil or void or invalid. A void or invalid act altogether fails 
to attain the abject in view. Example: A sale of athing which 
is not in existence at the time of the. contract, such as the sale of 
a foetus in the womb of an animal. . , : 
In legal transactions there are other terms. *Inigad or 
constitution of an acts An actis said to be 


igad or constituti 
s “ot constituted if the necessary elements unite 


nifadh or operation o 


PME together, although it ntay not be sahih or ` 
valid. Example : A fasid or vitiated sale may be complete so 
e . ts Ais E 
* Towzth, p. 886. : 
: : - » 
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far as.its constitution is concerned. The next is nifádh or legal 
operation, that is to say, whether an act produces the desired 
legal effect. For instance, a sale by an unauthorised person may « 
he completely constituted and may not be vitiated because of any 
“extraneous circumstances, butit,has no operation. The third 
aspect with reference to a legal transaction is whether it is binding 
orlázim, that is to say, whether, if once constituted, it is liable 
to be revoked. A bequest is not lázim or binding on the testator 
because" he can revoke it any time he chooses, while ifa man 
makes a valid snter vives wakf he cannot revoke the same accor- 
ding to accepted authority, that is to say, it becomes lázim or 
binding. : . 
The second class of commands, as we have seen, are those 
Wadhai, Rukn, Sabab, that derive their character as such from the 
Tat, Shart and Alamat., fact of one thing being connected with 
another. If one thing be,so connected as to be part of another, 
then the first is a run or constituent. Ifitbe nota part of but 
leads to the other by way of cause producing effect, then the 
‘former is called s//at of the latter, that is to say, it is its effective 
or immediate cause. J//at of a command will shortly be desig- 
nated asthe reason of it. If athing leadsto another on the 
whole that is not by way of immediate cause productive of legal 
. result, it is called -sabad, which may be described as the origina- 
ting cause or simply cause for the sake of brevity. The sabad 
or cause of a command is always rerhoter in its relations than the 
tilat or reason. Ifthe existence of a thing depends on another, 
the latter is the shart or'condition of the former. If a thing. 
denotes the-existence of another but is neither its reason nor its 
condition, that thing is called the alamat or sign of the other. 


A rukn or constituent may be essential (asli) or superadded. 
For instance, belief oremental acknowledgment (tasdíq) is the 
essential constituent of faith (Imán), and declaration (íqrár) is 
a superadded constituent according to the Hanafites. Without 
the first & man would not be regarded asa Muslim ; but though 
declaration is regarded as à constituent going towards the com- 
pletion of fhe faith, its absence is nevertheless condoned by the 
lfw. In illustration of this distinction the analogy is cited of 
the human body. The head is its essential constituent as without 
itthe existence of à man is negatived, while a hand, though a 
constituent part Of the human body, is not essential fór its 
gxistence, for if £ man loses oge of his hands, his physical being 
becomes defective but is'not destroyed thereby. 
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An i/ator reason may be either operative at once,imme-: 


diately producing the desired legal result, such as an absolute 
sale leading to an immediate transfer of his property to the 
buyer, or marriage giving rise to the right of marital connection, 
or murder entailing on the murderer the, punishment of Retalia* 
tion or Qivás. Or flat may be such that the legal result does 
not follow upon it immediately. ‘Examples; A sale with an 
option to revoke reserved in one of the parties, the absolute 
transfer of property by such à transaction being postponed. So 
in alease the object is to transfer the right*to enjoyment of the 


. 


fruits to cqme into existence at a future date, and, therefore, the ' 


operation of the illat is not immediate. Similarly, if a man were 
to say to his wife, ‘Thou art divorced on the morrow,’ separa- 
tion would not take place instantly but would be postponed until 
the ext day. Sickness is another instance of illat which has no 
immediate effect, being postponed till death occurs. i 
The characteristic ofa sabab or Cause is that there must be 
an illat or reason intervening between it and the command. 
Sometimes, the reason for a command relates to the originating 
cause or sabab, and then the latter is clothed with the characteris- 
tic of the former, the command or legal result being in that case 
imputed to it. A sabab of this class is really allied to lat. 
Example: If an animal, led by one, destroys something by 


trampling on it, the trampling is the illat or effective cause of _ 


destruction which again is imputed to the originating cause, 
namely, the leading of the animal by the man, and hence liability 
is fixed upon him. But if the objective cause or illat is the act of 
some one possessing judgment, the legal result will not be imputed 
to the sabab. An originating cause of this nature is sabab 
properly so called, and the command’ of law in such a case is 
not attributed to it. If a man instigates another to commitetheft 
and the latter does so in consequence of the instigation, the 


instigator is not liable in law, for between his act of instigation ' 


. and the result, i.e, theft, the freewill of a man» intervened. 
Similarly, if a man gives a child a knife and the'child cuts itself 
with it, the man will not be held liable. But if in the case in 
question the knife had dropped from the hands of th® child and 
thus caused hurt, the man who gave tlie knjfe to the child wéuld 
be liable, for the act in this case, contrary to the former, could not 


be imputed to the volition of a free agent. e 
, Aspur RAHM, 


. e E y 


e (Tobe conBinued. Je s "E , 
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SHORT NOTES. 


è l 
Evidence Aot, Seo. 108—Presemption. d, taped 1907. 
January, 31, 


:5 8 Held, (Maclean C. J.)—When a man has not been heard of for 7 years, e 
he may be presumed to be dead in the absence of any evidence to the contrary, 
finder section 108 of the Evidence Act; but the law raises no presumption as to 
the time of his death and it is, therefore, incumbent on the plaintiff, who alleges Surj Kanta Roy 
death, to prove that fact by evidenge. Chowdhury. 
` Per Geidt J.—The question for which provision is made in section 108 of 8. A. "No. 1493 





Fani Bhusan* 
Beanery * 


the Evidence Aot is the question whether a rhan is alive or dead, that is, of 1905. 
whether he is alive ar dead. when the gestion is raised, not whether he was alive 
or dead at some antecedent date, and the presumption that may, in certain 
circumstances, be raised is a presumption that the man is dead when the gues- 
tion is raised, and not a presumption that he was dead at some antecedent date, 

Dr. Sarat Ohandra Banerji for Appellant, 

Babu Sarat Ohandra Ghose for Respondent. 

Appeal dismissed, 

' Givil Procedure Code, Seo. 13— Resjudicata— Covenawt running with lamd.— `. 1907. 
Empowering another to avoid inoumbrance—Another's right vested in the February, 5, 
landlond—Landlord, right of i Abdul Gaffoor 

Appeals by the Plaintiffs. Tarakeswari. 

c Held, (Mitra and Caspersz JJ. )—The principle of rezwdicata applies. only y 

MAT A 8. A. Nos. 1708, 

where there’ has been an adjudication on the merits or an adjudication would 1743, 1744, 1746 o 
be had, if the suite were properly framed and there was the necessary defence, id 

an 

If a suit'is dismissed ona aes point, the Bee: of resjudicata is not Nos. 1089, 1363, 186: 

- sustainable. 1305, 1866, 1866, 

1367 and 1368 o£ 


The covenant empowerlng the putnidar to take possession of the lands E 

1905. 

unlawfully held by a third party is an ordinary covenant in this Court with : 
reference to pudni leases and musbbe taken as a covenant running with the 
land. When the pwani was extinguished by sale for arrears of rent, the right 
that the putnidar had under the lease came back to the zemindar and the 
zemindar obtained possession of thé leasehold premises free of incumbranoes 

created by the putnidar and the incumbranoes which the putnidar could avoid in ` 

>  hiscapacity of putnidar, n A 
°T, L. R. 28 Calo, 744 referred to. 

On the sale of the putni, the plaintiff came to have the same position aa 
if the puthi had never been created and he was restored to all the rights that 


he could have exercised under the*sales for arrears of revenue under which he 
himself had purchas¢d. (The plaintiff authorized the putnidar to avoid the 


ewoumbrance before the gale of the putni holding). 
Babu Hem Ohandra Mitter for Appellant. 


» Babu Akhoy Kamar Banerji for Respondent, 
Appeals allowed ; case remanded, 
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1907. Civil Procedure Code, Secs, 244, 958. 
January, 30. i 
— Appeal by the Judgment-debtors, . . k 
Basant Kumar : 
Debya s Held, (Casperss and Sharfuddin JJ.)—Àny judgment-debtor and not 
dd a merely the judgment-debtor who had made any payment or adjustment may 
Chowdhury. a ^ inform the Court under section 268, Civil Procedure Code, and apply for, the 
—.° payment or adjustment of the decree to be recorded as certified. i 
A.A, ec 282 of Both section 258 and section 244, Civil Procedure Code deal with adjust- 
; ments of decrees, Section 268 deals with payments or, adjustments and the 
means of having such recorded. The scope of seotion 944 is far wider. 


I. L. R. 19 Calo, 683 referred to, ‘ 
Babus Satis Chandra Ghose, Mohini Mohan Chatterji, and Surendra Nath 


Ghosal for Appellant. I 
Babus Dwarka Nath Okwokerbutty and Tarak Chunder Ohuckerdutty for 
Respondent. ^ 
: . Appeal dismissed, 
1907. Civil Procedure Code, Boo. 474—Suit, maintainability of. 
January, 10. x . ° 
— A by the Plaintiffs. 
Gopal Dai dn 


v. : Against the plaintiffs rent decrees were obtained both by the defendant 
Hari Charan Banerji. No. 1 and also by L and M defendant and thé object of the present suit was to 


&. A. No. 1907 ot have it determined as between those sets of defendants which of them was the 





1906. plaintiffs landlord, Admittedly L and M were the xemindars of the land but 
FIST the defendant No. 1 claimed to hold under them a jamaiiight and that in that 
holding the plaintiffs land was inoluded. — . . 
Held, (Geidt J.)—That the plaintiff is not debarred from bringing a suit in 
order to compel them to interplead one another, i 
8 C. W, N.61 distinguished, - 
Babu Debendra Nath Ghose for Appellant. 
Babu Hyrro Chunder Chuckerbutty for Respondent. 
Case remanded, 
. s e 
1907 Bengal Tenanoy Aot, Baos. 105, 106—8Becond Appeal. 
. s e 
February, 15. - _ Appeal by the Defendant, - o 
Kalikishore Pal Held, (Mitra and Caspersz JJ.)—A second appeal may lie in a proceeding 
Gopi M ae un Roy under section 108, but there is no right of second appeal in & proceeding for 
Chowdhury. settlement of rents under section 105 of the Bengal Tenancy Aot, I$ however, 
B. A. Nos. 2539, such matters are nb kept separate, a second appeal is maintainable in respect 
2540 to 2586 of 1905, of the matters coming under section 106. i : 
“aye Babus Dwarka Nath Chuokerbutty and Khetra Mohun Bon (Jor Babu 
Sarat Chunder Basak) for Appellant, . š 7 


Moulvi Berajul Islam and Rabu Lal Mohua Das for Respondent. 
° — Appeals, dismissed. 
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Under-rayati holding— Pricate sale—Surplus sale proceeds, who entitied to. 1907. 


e January, 11, 
_ Appeal by the Plaintiff. L 


, The plaintiff purchased an under-ryoti holding from defendants 1 and 2. Maran Chandra Ben 
The landlord, defendant No. 3, refused to recognize the plaintiffs purchase and Palin T Saha. 
syed defendants Nos. 1 and 2 for rent and got a decree and caused the under- a 
rayati holding to be'sold. There was some surplus sale proceeds after satisfying 8. 2d Mt of 
the dues of defendant No, 3, bit defendant No. 3 had a Small Cause Court es 
decree againgt defendants 1 and 2 and in execution of that decree, he attached 
the surplus sale proceeds and got it from the Court in satisfaction of that decree, 

The plaintiff then brought the present suit to recover that surplus sale proceeds 
from defendant No.8, ° 

Held, (Geidt J. )—That the landlord has no better title to the surplus sale 
proceeds tham any other creditor of the tenants, The plaintiff is, therefore, 
entitled to a decree. 

Babus Kisori Lal Sirkar and Debendra Nath Bagohi for Appellant. 


| Babu Upendra Eal Roy for Respondent. : 
f Appeals dismissed, 


r 


/ 
i 


Mortgage decree, purchaser— Assignees, mortgagor—Purohaser, no party— 1907 
Limitation. : February, T. 
The litigation involved the rights éwZer se of the purchasers under a 
mortgage decree and the assignees of the mortgagor who were not made parties 7 4, 
to the mortgage suit. The plaintiff derived his title from the purchasers, ee Mohan 
mortgagors ; the defendants Nos. 8, 5, 6 claim from the mortgagor Atya, 
In the year 1884 the defendant No. 1 executed a mortgage in favour of 8. A. No. 136 of 
the vendors of the plaintiff. The defendant No. 1 then executed a second 190 
mortgage of the same lands in favour of another. In 1885 the same mortgagor 
sold the mortgaged property along with another belonging to defendant No. 12 
to the defendants Nos. 8, 5, 6 and some of the other defendants, In the year 
1887 the vendors of the plaintiff instituted a suit on their mortgage against the 
defendant No. 1 and some of the purchasers, but without making the defen- 
dants Nos. 8, 5, 6 parties to the suit, and obtained a decree on the 3rd March ' 
1888, in execution of which the mortgagees sold up the mortgaged property 
and themselves purchased it on the 7th October 1888, and took formal possession 
of, on the 17th February 1890. On the 5th July 1891, the plaintiff bought the 
propert? from the auction purchasers. On the 18th February 1890 the second 
mortgagee, who had obtained a 1 decree against the mortgagor defendant No, 1 
only, took possession of the same property, whereby the first mortgagees 
-were ousted, , 
Held, (Caspergs and Sharfuddin JJ.)—That the plaintiffs cause of 
action accrued when the mortgage security ceased on the 7th October 1888 
owing to the, purchase, made by his vendors, the mortgagees, of the right of 
redemption. 
16 W. R. 33 (P. C.), X. L. R. 21 All, 269 and 6 C. W. N. 297 referred to, 
Babu Tarak Chunder Chuokerbutiy and Brojo Lal Chwokerbutiy tor 
Appellant, 
Babus Jods Nath Kanjilal and Gobind Chunder Das for Respondent, 
` : . ár s Appeal allowed, 
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Purchase—Scttlement— Equities, 
Appeal by the Plaintiffs, 


The plaintiffs and one Kefaitulla agreed to purchase some land together * 


and the vendor executed a kabala conveying the land to the plaintiffs and to 
Kefaitulla. The plaintiffs alone then took settlement from the landlord. °w 

Held, (Geidt J.)—That the settlement taken by the plaintiffs with the 
landlords must enure in equity to the benefit of Kefaitulla’s heirs. 

Moulei Shamsul Huda and Babu Dwarka Nath Ghuockerbutty for Appel- 
lents. 

Babus Jogesh Chunder Roy and Ratan Chand Boral for Respondent. 

° Appeal dismissed, 


Deed— Construction, : 

Appeal by the Defendaht. 

A share of an estate was mortgaged to secure a debt, It was eupeednently 
sold for arrears of Government revenue, 

"The main quertion in the appeal was whether the mortgage debt should e 


satisfied out of the sale proceeds or whether the mortgaged property should ba 
gold in order to satisfy it, . . à 


The mortgage deed contained the following passage: “If the property is 
gold for arrears of revenue, you may realise the said sum out of the sale 
proceeds, but if the money prove insufficient, you may recover the said sum 
from any other properties." 

Held, (Geidt J.)—That the real meaning of the words is that the security 
is no longer to subsist over the mortgaged property but is transferred to the sale- 
proceeds. i: 

Babu Dhirendra Lal Kastgir for Appellant. 

Babu Mohini Mole Ohwokerbutty for Respondent. 

Appeal dismissed, 
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NOTES ON MAHOMMEDAN JURISPRUDENCE. 
A condition (shart) may be real (hapiqi) or expressed (jafl). 
Am example of a real condition is furnished by the law requiring 
the presence of two Witnesses as a condition precedent to the 
legality of a marriage. An instance of an expressed condition is 
that of a man saying, ‘The woman I shall marry is divorced.’ 
A condition prevents a command -from coming into operation 
“until the condition itself has come into existence, e. g., aman 
saying to his wife, ‘if you enter the house you are divorced.’ the 
divorce follows upon the woman enteripg the house which is the 
condition. 
Aláímat is like shart or condition, but it precedes the illat. 
For instance, in an offence of adultery, the fact of the woman 
being married is alámat or sign of the command enjoining a 
"certain punishmenf, and may be treated as a condition preceding 
illat or. effective cause which, in this case, is the act of sexual 
intercourse. : 
Section I. 
Of the subject-matter of a Command. 


The subject of a command may be either : (1) an act which 
has merely a physical existence but in connection with which 
there is a pronouncement of the Sharfat and which further is the 
occasion of an ordinance. «Example: Adultery is a physical act 
but it i$ pronounced by the Shariah to be unlawful, and further 

* it gives rise to the punishment of hadd. (2) An act which has 
merély a,physical existence and is the subject of a pronounce- 
ment by the Sharíah, but it does not bring into operation any 

. ordinance bf the law. - Example: Eating is a physical act, and in 
some cases the Sharfah pronounces eating to be obligatory (when 
necessary fos the reserfation of life, and sometimes it is 
prohibited ; but neither eating nor abstention from eating comes 
within the purview of faw. (3) An act which has merely a legal 
éxistence and is the subject of a pronouncement of the Sharfah 
and also gives rise to an ordinance of the law. Example: Sale 
- is a transaction whith has existence in the conception of law, and ` 
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e 
the Sharfah pronounces a sale to be of the nature of mubáh, or e 
spiritually indifferent, and further it leads to a legal result ey 
ownership. (4) An act which has a legal existence and is the * 
subject of a pronouncement by the Shariah but does not give rise’ 4 
to any ordinance of the law. Example: Prayers havea legal 
existence, being ordained by the Shariah, they are »ronouncéd 
either obligatory, sunnah or supererogatory, but no legal con- 
sequences follow from the performance or non-performance of 
prayers, that is to say, they are not enforced by the penalties of 
law though the QadA: or Hakim may, in his capacity as an 
ecclesiastical authority, adopt disciplinary measures to secure 


their observanee. 

The subject-matter of a command is divided into four 
classes : (1) matters which are purely the 
right of God (huqüqulláh) but in which 
benefit to man is involved ; (2) those that are entirely the right 
of man (huqüqul ibád); (3) those in which the rights of God 
and of man are combined butthe right of God preponderates ; 
(4) those in which the rights of God and of man combine but 
that of man preponderates. The prohibition of adultery with 
its punishment is an instance of a right of the first class as 
belonging purely to God, for a Mohammedan is not entitled to 
condone adultery. At the same time the prohibition of adultery 
is for the benefit of men as it tends to protect purity of descent. 
An instance of the second division is the commandment declaring 
it to be unlawful for a man to take others’ property, its object 
being to protect men in the enjoyment of their property. That 
a command of this nature solely concerns the rights of man i$ 
evidenced by the fact that the owner of a property may, if he 
chooses, permit another man to enjoy jt. An example illustrating 
the third division of rights is furnished by the law punishing 
imputation of non-chastity to a virtuous woman. By such e 
imputation the right of God is infringed by the depreciation of 
the honour of one of His virtuous creatures, and the right of 
man is violated inasmuch as defamation destroys the prestige of 
the person defamed. But, according to the Hanafites, the right 
of God is held to predominate in thisease, because the right to 
have the defamer punished does not descend to the heirs of the 
person defamed, nor is the person defaméd entitled to exonerate 
the defamer. But according to the Shafeis the right of man 
preponderates in this matter, as the right to, prosecute; according 
to them, passes to the heirs and the persor? jnjured is entitled. 

. s i. ap 


Classification of Rights. 
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“to pardon the offender, The fourth division of the subject- 
matter of a command is illustrated by the law of qisás or retalia- 
tion, which is the punishment ordaíned for the commission of 
murder or of hurt of a particular description. Here the right of« 
God consists in removing all troubles from this world and the 
*right of man arises from the fact that the crime has injured him, 
and in the case of murder, the grief that has been caused to the 
heirs of the murdered person. But the right of man prepon- 
derates inasmuch as the heirs of the person murdered can enforce 
the punishment of the offeyder, and for this reason it is lawful 
to accept, in such case, property in satisfaction of right or to 
pardon the offender. 

Matters which are the right of Ged are divided into eight 
, Classes :— i 
) (1) Acts of worship, pure and simple (ibádát), namely, the 
declaration of faith and its appertenant 
duties, prayers (salát), payment of the 
.poor-rate (zakát), fasting (sawm) and pilgrimage (hajj). 

(2) Punishments (uqübát) pure and simple, attatched as 
a consequence to the commision of sin, eg., punishment of 
hadd for theft, adultery, drunkenness, defamation of a woman's 
‘character. 

(3) Punishments of an imperfect nature (gásiráh) eg., 


Righta of God. 


; depriving a man who has killed another wilfully or by mistake 


of his right of inheritance as an heir of the deceased. Sucha 
punishment is regarded as defective or imperfect, because it does 
not inflict physical suffering nor does it deprive the guilty person 
of any property of which he was already the owner. 

(4) Rights which partake of the nature of an act of worship 
Gbádat) and of punishment (uqübat) e.g., kaffárát or duties 
ordained as an expiation'for violation or neglect of certain classes 
of rfghts or duties. These bear affinity to acts of worship as 
they are mostly fulfilled by fasting, emancipating a slave and 
feeding. and clothing the poor. They are regarded in the light of ` 
punishment being enjoined as an atonement for doing something 
which has been forbidden er for omitting some obligatory duty. 

(5) Acts of svorshjp involving a burden, consisting in an 
obligation to make payments out of one’s acquisitions, such as 
the giving of the appointed alms at Eedul-fitr. 

. (6) Imposts in which there is involved a semblance of 
worship (ibádat), &g., ushur or land-tax, which a Muslim has to 
pay. This tax shen realised has tobe applied to the same 
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objects as the poor rate, and this fact gives it the semblance of 
an act of worship. l l 

(7). Imposts which bear the aspect of punishment, ¢¢., Khiraj 
or land tax leviable from the infidels. . 

(8). Rights of God’ which are independent, that is, which do 
not arise by reason of corresponding obligation imposed on men* 
Examples: The right to one-fifth of the booty acquired in 
religious wars, which’ God has reserved for Himself, that is, for 


distribution among the poor, the remaining four-fifths to be 


divided among those who took part in the wars. Jihad or the 
waging of religious war against infidels is the right of God, and, 
therefore, its proceeds would prima facie belong entirely to Him.; 


‘but He has, out of kindness, allowed four- fifths to go to the 


soldiers and kept one-fifth for Himself, empowering thé Sultan, 


- whos His agent, to take it on His behalf and distribute the’, 


same among the poor. Another instance is the right to one-fifth | 
of the contents of a mine, such as gold and silver. "As God has V 
created all that is inside the earth, whatever is in a mine belongs 
to Him entirely, but He has, out of grace, permitted the owner 

or the finder of precious metals to take four-fifths. 
The -rights of man are manifold and consist generally in 
obtaining something in exchange for what a 


Rights of . : . 
SR man has lost, being either destroyed or 


: unlawfully taken poser of by another person or otherwise. 


Examples : A man’s right to diat or blood-money is in compensa- 
tion for the loss caused to him by the destruction of a life. Ina 
sale-the right on the part of one party to the thing sold, and of 
the other to the price ; in marriage the possession of the person 
of the wife, is obtained in exchange for the dower. 


ABDUR RAHIM, 
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» NOTES ON MAHOMMEDAN JURISPRUDENCE. SR 
Uo. ShRON I ds 
Of the pa son Commanded or the f) Status and 
capacity of a person. 


The next subject for enqfliry is the legal status of a person, 
that is, how far he comes within the scope 
. of the Command of the Law-giver. In this 
connection two considerations arise: &rstly, how far the ordi- 
nances of Jaw bind a person; secondly, with reference to the 
fitness of a person to do certain acts beneficial to him$elf. 
+ Generally speaking, all human beings are bound by God's Com- 
A mands. That is establishedeby more than one verse in the Quran. 
It is laid down, for instance, that God at the commencement of 
creation obtained from each human being, who was to be born 
hereafter in this world, an acknowledgment of His being the 
one supreme God. And this leads to the juristical inference 
that human beings are under au obligation to conform to God's 
Commands. A Command is addressed to human reason (aql), 
- and what exact function. reason has inthe domain of Law has 
already been indicated. 


General observations. 


Circumstances may exist affecting the legal status or com- 
petency of a person.“ Such circumstances may be the work 
of Providence or the result of a man's own act or of somebody 
else's. Of the first kind is infancy, insanity, idiocy, slavery, 
forgetfulness, fainting fit, death-sickness and ‘death and of the 
latter kind, ignorance, drunkenness, jest, mistake, weakness of 

. understanding and coercton, It may be noted that some jurists 
pref€r, ta consider infancy as the inherent condition of all human 
nature and not a supervening circumstance. The argument of 

» those ‘whorregard infancy as a supervening circumstance is found- 
ed on the fact that Adam was born full-grown. 

A child before it # delivered from the womb of its mother 

„acquires certain. legal rights. A gift for 
* Infanoy. a i a z 

z instance is good in favour of a child iņ 
thes womb _of its mother, if possession is taken by the- guardian 
on its behalf. An infant i is subject to such liabilities in- respect 
of, the rights of afin as may be eatisfied by payment of compen- 
satjon or iby substitution of property. The reason is that in 
these casgs the obligasion of law is satisfied-by means of Property, 
though: the liability is that of. its owner. ` Similari» hi e Tin hile. 


t 
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is established for a s//a or benevolent act which resembles in its 


incidence a charge upon property or an exchange. A rich infant e 


is bound to maintain out of his property his near relatives ands 
his wife. But he is not subject fo such liabilities as resemble 
penalty or exactions. For instance, he is not liable to pay ditë 
Noris an infant liable to punishment (ugübát) such as that of 
qisás or retaliatation for the offemce of murder or hurt. He is 
not also liable to such penalty as the deprivation of the right 
to inherit consequent upon causing the death of a person. As 
regards the rights of God, an “infant ise not subject to those 
obligations that are of the nature of ibádát or acts of 
worship such as the,saying of prayers, fasting, pilgrimage and 
payment of the poor-rate (zaka't). Nor is he liable to punish- 
ment of the nature of hadd, eg., for adultery, theft, etc. An 


infant is not obliged to perform an act of worship which is of | 


the nature of an impost, for instance, according to Muhammad 
an infant is not liable *to pay alm$ enjoined to be paid at'the 
conclusion of the month of fast and called fitr. But he is liable 
to make payments which are imposed as a tax, e.g., Ushur or 
land-tax payable by a Muslim, and Khiráj or land-tax payable 
by an infidel subject of a Muslim State. . 

A person's competency or fitness to do acts which are of 
benefit to him is either perfect or defective. Perfect legal 
competency depends upon the perfection of understanding such 
as that of an adult who is not an idiot. Defective competency, 
on the other hand, arises from defective understanding like that 
of an infant or an idiot. Acts beneficial to oneself which a person 


'of defective understanding may perform are such as the rights 


of God, for instance confession of faith and whatever appertains 
‘thereto such as prayers, etc. The rea8on is that the law, so far 
as the action of the infant or idiot is concerned, opposes a bar 
only in matters that are injurious to him and not in those that 
are for his benefit. If it be asked why a Muslim infant is 
debarred from inheriting from an infidel parent, and why such 
an infant's infidel wife is separated from him, the answer is 
that these rules are not the consequence of, the infant’s faith, 
but of the infidelism of' the parents in one case anti of the -vife 
in the "other. Further, in these cases the injunctions of law 


are regarded as being beneficial to the infant. Similarly, in . 


matters which form the rights of man ary act which is wholly 


beneficialto an infant is valid if done by hjm, eg, an infant . 


may accept a git inter vivos or*a legacy or a bénefit cenferred'by 
wagf and the acceptance will be valid, although not authorised 


* Compensation payable by the relutives and tribesman of'a per? causing. 
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by his guardian. So also if an infant does some work for another 
in consideration for wages he would be entitled to the same on 


” the authority of juridical preference. According to strict analogy, 


however, the result would have been otherwise, for a contract 


obligatism. Here, however, there is no question of enfórcing 
the contract againgt the infafit, for he has already done the work 
and what he has to receive in the shape of wages is purely a 
matter of gain to him. If an infant cannot do an act injurious 
to himself, no mor$ can the guardian do so on his behalf. A 
guardian cannnot divorce the wife of an infant on his behalf, nor 
make a gift of his property nor make a lean of infant's money. 
But a judge may lend out infant's money as he has the power 


` to realise it. Here it must be remembered that the taking of 


interest is prohibited to a Muslim, An infant may do with the 
consent of his guardian, and the guardian himself may do on 
behalf of the infant any act that les on the boundary line 
between what is beneficial and hurtful, e,g., a sale, purchase, lease 
and the like. According to Abu Hanifa such transactions are 
valid even if resulting in an apparent loss but not according to his 
two disciples. There is even a version of Abu Hanifa’s opinion 
according to which a sale of an infant’s property by the gaurdian 
to himself, although for an apparently inadequate, price, is valid, 
but there.is another version of his opinion to the contrary. 

A bequest made by an infant is void, for to leave one’s 
property to his heirs is spiritually beneficial to a man. The 
prophet has said, ‘it is better that you should leave your heirs 
rich than that you should leave them in such a condition that 
they would have to beg from people.’ 

Insanity and Idiocy” affect the legal status ind capacity of 

. a man practicaly in the same way as in- 


Insanity. . 
° x fancy. - Either is a good ground for the 


-judge to pass an interdiction putting a restraint upon the 
‘lunatic’s or idiot's powers to deal with his property. If the wife 


of an infidel lünatic or idiot adopts Islam then his guardian will 

be offered the option gf adopting the same faith, and if he 
‘does not she will be separated from him. 

"Slavery is originally the right of God, but in its continuance 

it makes the slave the property ofthe 

* owner. This form of property is incapable 

of division in the sense that a | person cannot be partly slave and 

partly freeman. So on a person emancipatinge part of a slave, 

say half or one-third, he becomes altogether free according to 

the tW6 disciples, while Abu Hanifa holds, that such a slavc 


* Slavery. 


- ‘of hire by an infant is void inasmuch as it is an imposition of 
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revert to. slavery. A slave being. himself the property of- his 
master, whatever property he acquires belongs to the master. 
But he is not deprived of other rights such as the right to 
marry or to divorce. In the latter respect, however, this right 
is only half of a freeborn person, that is to say, a slave can UM 
two wives and not four, and a female slave-is entitled only to 
two talágs instead of three, one and half being increased to two 
in order to avoid a fraction. So also a female slave's iddat amounts 
only to two courses. A slave cannot be trustee nor a guardian, for 
such offices are the ríght of a perféct man. 44 slave is entitled to 
full protection of his life, so that even a freeman murdering a 
slave becomes liable to fhe punishment of qísás or retaliation. 
Sickness does not altogether negative legal capacity. But 
when it is such as to lead to death it gives 
rise to the rights of heirs and creditors. 
As death approaches, consequent upon sickness, it is a ground 
for. passing an inhibitory order, and when it is passed it takes 
effect from the commencement of such sickness. That is to say, 
any disposition of property made by him since the date of such 
sickness will not defeat the rights of creditors or of heirs which 
attach to two-thirds of the assets. But a sickman is competent 
to do such acts of. which he may be in need, eg, he may marry 
though only for a proper dower, as by marriage the cotinuance 
of his posterity will be secured; he may also sell his property 
for a proper price. Any disposition which may legally be revoked 
may be validly made by a sick person. But dispositions that 
cannot be revoked, such as manumission of a slave, are regarded 
when made by a sick person as if they were made contingent 
upon death, The law recognises the validity of a bequest by a 
sick person, as thereby he has an oppoftunity of remedying his 
-shortcomings during life. A Segue however, i is valid enly to 
"the extent of a man’s property. " 
Death destroys alllegal capacity and obligation of a person. 
But a dead person -is entitled to a proper 
burial as a last right. And his. property 
‘continues to be liable for debts incurred or, for any act done 
during life which may as a true sabab or cause “give riseto- 
liability afterwards. His property is taken by the heirs bevause 
cof the neces for succession. 


Sickness. 


Death. 


ABDUR, RA HIM. 
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SHORT NOTES. : 


. Mosne profits, application— Default, dismissal. — Fresh application not barred. 
a Appeal by the Judgment-debtor. : 

.* The appellant preferred a claim to certain property and got possession of 
ne property by virtue of am order under section 335, Civil Procedure Code, 
The respondent thereupon sued for possession &nd mesne profits and gota 
decree, Mesne profitg were direfted to be ascertained in execution. The 
respondent applied for assessment of mesne profits. The application waa 
dismissed for default on the 95th January 1904. The present application was 
made on the 13th April 1901. = : 

Heid, (Rampini and Sharfuddin JJ:) —That the dismissal of the application. 
for default does not prevent the decrce-holder- from making a further 
application for the determination of mesne profits. e 

There is no substantial distinction between nn order striking of an 
application and one diamissing it for default. . : ee 

. LL. R. 28 Cale. 242 followed. 
- Babus Basant Kumar Bose, Joy Gopal Ghosa and Sailendra Nath Palit for 
Appellant, a NY 


. . 


Babu Ashutosh Mukerjoe for Respondent. . 3 A 
i "Appeal dismissed. 


Mortyage—Second — mortgagea—J udgment-debtor— Purohaser— Representative— 

, Right to redeem, : 

Appeal by the Judgment-debtor, 

The respondent was a first mortgagee. He sued to enforce hia mortgage. 
The appellant was the purchaser of the right of the second mortgagee, the 
judgment-debtor, against whom the respondent gought to execute bis mortgage 
deoree, At the time of the respondent's application for exeoution, the appellant 
had bought at an execution sale the right of the second mortgagee, but the sale 
was not confirmed till the 9th Januar, 1907, The lower Court refused to allow 
him to rédeem the respondent’s mortgage, becanse the appellant had no locus 
ata nili and tho time for redeeming the respondent's mortgage had expired. 

Ild, (Rampini and Bbartuddin JJ.)—The appellant had, nt the time of his 
application to redeem, an equftable and inchoate title to the property which was 
subsequently perfected by the confirmation of sale and which equity relates 
back. to the ‘time of the appellant's purchase of the rights of the second 
mortgnges,, Hé can stay the sale and redeem) the respondents, as he {s a repre- 
sentative of the judgment-debtor, the second mortgagee, within the meaning of 
section 244, Civil Progedure Code. 


<, EL. B, 94 Oale. 02 (F. B) and I, L, R. 26 Calo. 068 (972) followed. 
“Dr. Rash Behary'sGhose ahd Babe Lakshmi Narayan Singh for 
Appellant, e $7 pore 


. |, Babe Ram Chri Mozumdar for Respondent, ^ 77t 07 
ERS Aid up Paes! = ee exe oo en ue des Appeal allowed, 
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Deoree— Exeoution— Conditional deoree — Cühdition not enforceable. 


Appeal by the Decree-holder. 
The decroe-holder obtained a decree for a certain sum of money against 7 


~ the judgment-debtor, respondent. In that decree it was directed that he 


should first proceed against the tenure of the judgment-debtor, which walg 
lease-hgld interest; and that after the sale. of the lease-hold interest, he was 
to be at liberty to proceed agninst the other próperties of. the judgment-debtor. 
He applied for execution of his decree against the qther properties first, 
pointing out that, the lease-hold interest had expired and, therefore, he could 
not comply with the provision contained in the decree. - 

Held, (Rampini and Gupta JJ )—The direction 4n the deoree cannot have 
the effect of regwdicata. It proceeded upon the assumption that the tennre 
still existed, The decree-holder is now entitled to execute his decree against 
the other properties in the first instance. 

.Mowlvis Syed Shameul Huda and Syed Mahomed Tahir for Appellant. ~ 

Babu Surendra Nath Ghosal for Respondent. | = 

‘ Appeal allowed. 


— 
. e 


Revenue Sale Law, Secs. 5,7, 14, 17—« Current year,” meaning of —Common 
Manager—Bengal Tenancy Act, Seo, 98—Inaceuracy, sale notification— 
Onus. 

Appeal by the Auotion-purchaser. i i 


Held, (Harington and Geidt JJ.)—The “current year" in section 5 of the 
Revenue Sale Law means the official year within which the different kists of the < 


revenue have to be paid. 
Hence when the estate was sold in March for the Aidt of the Government | 


Revenue payable on the 98tn September in the preceeding English year, tbe 


1 


gale was not for arrears other than those of the current year, and no notice 
uuder section 5 was necessary. . i 
An estate managed by a common manager appointed by thè District Judge 
under section 93 of the Bengal Tenancy Act cannot be said to be'under attach- 
ment within the meaning of section 5 of the Revenue Sale Law. x 
Section 17 of the Revenue Sale Law in express terms limits the cases of 
estates under management to estates under management by a RevenuePofficer 
and therefore management by a common manager under the Bengal Tenapcy 
Act does not fall within the section. The object of the section is to prevent 
property from being sold for arrears of revenue, while in the hands of the 
revenue authorities, for arrears which had accrued due while it was in their 
hands. P tos S " 
The non-publication of the notice under sectiog 7 of the Revenue Sale Law 
which is directed to be issued to the raiyats forbidding them to pay rent to the 
defaulting share-holder or proprietor does not affect the legality of the sale as 
between the auction purchaser and the proprietors. ; 
I. L. R,81 Cale, ? referred to. : te - 
The object of section 7 1s not to“give to the proprietors notice of the fact 
that the estate was to be put up to sgle, but it ig to pfeyent the raiyats and 


under tenants from paying rent to the-defaulter. ` : 


Yor. V.] SHORT NOTES. 


Bection'14 of the Revonue Sale Law dees not direct the publication of a 
notice to the co-sharers calling on them to buy up the shares within the period 
of 10 days 
© I.L. R. 81. Calo, 844 disapproved. 

e The Collector is not bound to give notice to the co-sharers which the Act 
oes not direct him to give. . 

The onus lies on the defaulter to prove that the sale notification is inaecurate 

Mr O' Kinealy (Advocate General), Dr. Rash Behari Ghose, and Babus 
Umakali Mukerji, Kulwart Sahai and Bishen Prosad for Appellant. 

Mr, Pugh, Babus Lalmohun Doss, Laohmi Narayan Singh, Baldeo Narayan 
Singh and Atul Chandra Dutt ang Moulci Mahammad Mustaffa Khan for 
Respondents, ' ; 

Appeal allowed. 


Regulation X1 of 1825, Seo 4 Ol. (5)—Allucion—Dereliction. 


Appeal by the Plaintiff, = 

Hold, (Brett J.)—Land raised out of water by a convulsion of nature such 
as an earthquake is a land formed by dereliction and not by alluvion. 

I. L. R. 27 Calo. 768 (P.,C.) followed. : 

Babu Ham Ohunder Morzwmdar for Appellant, 

Moulvis Shamsul Huda and Nuruddin Ahmed for Respondents. 


- Appeal allowed. 


Suit—Limitation—Title— Document, admissibility of— Waiver, 


Appeal by the Defendant. 

Held, (Mitra and Casperaz JJ.)—The case reported in 7. LZ, R. 16 Cale. 806 
has no application to a case where the. plaintiffs claim under a title or titles 
which originated more than 12 years before the institution of the suit. 

If a Court receives a document without any objection, and the document be 
inadmissible merely on account of the absence of proof, the party objecting to 
its admissibility in the Appellate Court waived his right to have the document 
formally proved, The matter is different when a document is inadmissible in 
evidence. e 

I. L. R. 23 Oale. 335 followed, 

Apbus Nil Madkub Bote and Mukund Nath Roy tor Appellant. 


No one for Respondent, . 
° á Appeal allowed, 


4 
Probate proceeding — Property bequeathable, question, 
Appeal by the: Objector, . 
Held, (Mitra and Oasperaz JJ,)—The question as to whether any property 
is properly, eapable ‘of being bequeathed does not properly arise in probate 
pfoogedings. eem 
Babus Mahendra Nath Roy, Mommotho Nath Mukerji and Khetra Mohan 
Sen for Appellant. 
" Babus, Sarat Ohuader Roy Chowdhury and Satis Chunder Mukerji for 
, Respondent. : 


é eee m Appeal dismissed, 
- @ . 
bad 
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Deores for rent — Exeoution— Tenure, part of. 


_ Appeal by the Decres-Holder. n 
Heid, (Mitra and Casperaz JJ. )—Since the passing of Act viii [ of 1885 
(Bengal Tenancy Act) a decree-holder, who has a decteé for arrears may ‘proceed 
against the tenure or part of the tenare or procee l agiinst other” properties © 
the judgment-debtor and nothing depends on the order im which the decree- 
holder Should proceed. E 
7: Moulvi Mahomed Ishfaq for Appellant, d 


Moulei Syed Shamsul Huda and’ Babu Chandra Sekhur Prosad Singh for — 


Respondent. E By 
: aa) PEE 


` Indian Sxoosssion Act, Bec. 48, Illus. (g) and Qu. 


Appeal by the Applicant'for Probate, 

Held, (Mitra and Caspersz JJ.)—The Case that one mast make out under 
the lagt part of section 48 of the Indian Succession Act is that the testator had 
not ffee volitton, Iilustration8 (g) -and (A) to section 48 practically lay down 
the rule whith should guide all Courts on the question of importunity. These 
illustrations indicate the lawe as stated iif Williams on Executors and 
Administrators, i 

Babu Monindra Nath Bhattacharya for Appellant. 

Babu Karunamoy Bose (for Bubw Harendra Nardgun Mitra) for 
Respondent. i 

: Appeal allowed. 
Bengal Tenanoy Act, Sto. 52, Ol. (4). yearly | valve— Land Aoquisitiun— 

Apportionment of. compensation between zemindar and putnidar. ` 


". Held, (Mookerjee 5510 order to bring a case within the first alternative 


mentioned in Ol. (4) of section 52, Bengal Tenancy Act, it is to be shown in the 


first place what the yearly value of the tenure is. Itis next to be shown what 


ig the diminution of the total yearly value of the tenure ; and in order to` cal- 
culate the diminution, the Oourt must find out the yeatly value of the land lost. 

+ The total compensation awarded for the lands taken up under the Land 
Acquisition proceedings should be distributed amongat the various persons 


-interested in the property in the proportion to their respective interests The 


only difficulty in practice hns- béen’ how to value the interest of each Porson- 
concerned, 

7 C, W. Ñ. 810 referred to, — 

Bo far as the zemindar is concerned his interest is limited in perpetuity. 
That interest is to receive a certain amount of rent from the putnidar. Bo far ` 
as the putnidar is concerned, he has the rest bÊ the interest in the land vested 
in him. The value of the- interest of the zemigdar is$ to be determined by 
capitalising what he has lost; This is to be calculated by ascertaining the ‘rent 
payable to him and deducting from it the Government revenue payable—that 
represents his net ‘profit which he has lost by reason of the acquisition, 


Baby Ram Ohunder Mozumdar for Appellant. e ox 
Babus” Joges Öhunder” Roy, Ratan Chand Boral and Rajendra Chunder 
Guha for P : *. 
n meer hl 2 . > Appeat diymissed, 
* e 
" . LA » 
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NOTES ON MAHOMMEDAN JURISPRUDEN CE. 


Infidels cannot justify their infidelism on the ground of ignor- 
ance since ¢he arguments in support of the 
religion of Islam have been fully expounded. 
An infidel's worship of idols, therefore, is not valid from a 
~ spiritual point of view, because the doctrine that God is the only 
object of worship is incapble of change. But an infidel's acts are 
allowed in matters with respect to which there is possiblity of 
difference in the laws, eg., sale of wines. The validity of such 
a transaction is based on the principle pf non-interference with 
the infidels and also because the command of God forbidding the 
drinking of wines and in similar matters is not-addressed to the 
noa-Moslems. For the same reason in Abu. Hanifa's opinion the 
law recognises the validity of marriage by infidels with women 


Ignorance of infidels. 


within the prohibited degrees and protects them from defamation ` 
by inflicting the sentence of hadd on their defamer and decrees 


maintenance on the basis of such marriage. 
But the ignorance of heretics is disregarded altogether and 
` they are bound by the law, that is, of the 
orthodox sects. Similarly, a Muslim belong- 
ing toa seçtin open rebellion is liable for any loss he may cause 
to the life and property of another. But the municipal law has 
no application to such a sect if they have a fortress of their own, 
and it behoves the state to wage war against them. Ifa Muslim 
belonging to a rebellious sect sheds the blood of another Muslim, 
subject of the state, he will not be debarred from inheriting from 
the latter. The géneral maxim that an order based on ignorance 
does fot farnish binding authority applies to an interpretation 
of the law if it is contrary to a.text of the Quran or Hadith or 
consensus os opinion. šf, for instance, a Qai decrees a claim 
on*the testimony of one witness and the claimant's oath, without 
insisting upon the testimony of two men or of one man and two 
women as required by a clear text of the Quran; or if he decrees 
tRat a woman divorced by her husband by a triple divorce would 
become lawful to, }fim for the purpose of remarriage simply on 
het going through the ceremony of marrifge with’ another 


of heretics. 


. e. 
a . 


. of fact. 


"op 
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person without the act of consumation as the precept of the 
Prophet expressly requires; or if a Qad/? were to uphold the * 
sale of an woomm-i-walad, that is, of a slave-girl who has borge' 
a child to her master contrary to what has been agreed upon by 
Ijmá or consensus of opinion, in all such cases the decrees of tht 
Qadhi- wil be inoperative. It would, however, be: otherwise in-- 
matters open to doubt and which, therefore, are proper subject 
of exposition, not being covered by a clear text of the Quran, 
Hadith or Ijmá. 

Ignorance is accounted an excuse wher’ circumstances lead to 
Ignorance of law and a doubt whether a command applies to a 
certain subject-matter. Ifa man commits 

fornication with a slave- -girl of his wife under a mistaken notion 
that it is lawful for him to have intercourse with her, he will not 
be lable to the sentence of hadd, for such a sentence is withheld 
wherever doubt intervenes. Similarly, ifa person belonging to 
a' nation at war enters a Muslim state and adopts Islam but dririks 
wine not knowing that it is forbidden, he wil not be liable to’ 
hadd. But ` a plea of ignorance has no force in an offence of. 
adultery, because adultery is forbidden in all religions. Similarly, 
ignorance of a man that he has been appointed agent by another 
would prevent his acts purporting to have been done on his 
behalf, from coming into operation. If, therefore, a person before 
knowing that he has been appointed agent’ by another makes 
' a purchase for the latter, it will hold good only so far as he him- 
self is concerned. An act done by an agent before he was aware 
that his authority had been cancelled-is valid. A minor girl who. 
has been married by a guardian other than her father or grand- 
father has the option of reaching puberty’ to declare that the 
marriage is not binding upon her. But if she by reason of 
ignorance of the fact that she has been married keeps quéet on. 
attaining puberty aud makes no declaration that the marriage 
is not binding upon her, silence will not be construed as consent. 
But if her silence was due to the fact that she did net know. that 
the law gave her the option it wil],be held to be no excuse and 
her silence will be regarded as consent. The rule is that ev ery 
freeborn person is bound to acquaint himself or herself with the 
law.' If a slave girl on the other hand, whe, on being emanci p- 
ted, has the option to cancel her marriage with her husband i is 
not aware of her right under the law, she will be excused, "far 
her duty being,to serve others she has not the opportunity t 
måke herself ene with the'law. . 


* ^ 
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Intoxication may be caused by drugs administered medicin? 

» Db ally, an nice case the law regards such 
. intoxication in the same light as a fit of 
unconsciousness. It is a bar to the validity of all dispositions: 
éven of divorce or manumission. If intoxication is caused by 
* forbidden means, that is, by the drinking of wine, the drénker 
is liable to the punjshment of hadd. All his acts are inoperative 
'and he is subject to the liabilities of the law because drunken- 
persons come within the purview of the command of God as 
when He says “OR ye A Muslims, do not apporach your prayers 
while you are drunk.” But .in matters in which intention is 
essential drunkenness will operate as an exception. For instance, 
if a man, while drunk, abjures Islam, he will not be declared an 
apostate (murtad), for intention is an essential element to constitute 
the guilt ofapostacy. Similarly, a drunken nian making a&mis- 
sions in matters from which it is possible to récede, for instance, 
an admision by him that he has commfted adultery, it will not 
be acted, upon, and it is necessary to wait until he recovers to see 
, whether he repeats it. But in matters which ‘do not admit of 
withdrawal, a durnken person's admission will be accepted ; for 
instance, if he admits that he killed another or defamed another, 
the admission will be accepted and he will not be subjected to 
punishment until he recovers from intoxication. If a drunken 

man commits an act punishable with hadd, he is liable. -- 
Drunkenness is predicable of a condition in which a man 
falters in his speech, but Abu Hanifa adds that he must also -be 

incapable of discriminating the earth from Lhe heavens. 

The next question for enquiry is what is the effect of words 
uttered in hazl, that is of words and expes- 


Hasl, ^$. 6., words DA . : . 
spoken in jest or^with- sions used by the speaker without intending 


e Evi Be ivan: otc to _ convey either their primary or their 
toe ~- secondary sense. The effect of such language 
in matters concerning the constitution of legal acts has to be con- 
sidefed in two aspects. Firstly, with reference to acts which may 
legally He revoked such as a sale or a lease. Secondly, with: 


reference -to actg which may not be revoked, such as marriage, 


- 


divorce, émancipation, etc, 
In matters capable of révocation, one must have regard to 


e two things ; whether the parties going through a transaction, 
say of sale, for ins@ance, having arranged before entering into the 
contract, that they were not to give effect to what their words 
conveyed to th world afterwafds abide by it gr not. If in such 
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a case, after thé conclusion of the contract, both the parties say 
that at the time the contract was entered into, they did not 
treat it as a` jest but meant to give effect to it, the' sale will he E 
valid and no attention will be paid to whatever was their inten- 
tion previously. But if both thé parties say "after a contract hag 
been gonstitued that they agreed at the time of its constitution 
to treat it as a matter of jest, theetransaction will stand on the 
game footing as if there was an option to revoké attached to the 
contract, with this exception, that if possession has been deliver- 
ed of the subject-matter in accordance with the contract, still 
one of the parties would be entitled to revoke it.. According. 
to Abu Hanifa, if both the parties confirm a contract like the 
above within three days, it becomes valid in law, but not if it 
is confirmed by one of the parties. If both the parties say that 
at the time of actual constitution, it-was not present before their 
minds that they were contracting on the basis of the previous 
arrangement to treat it as jest, or that*they had rescinded from 
'that arrangement and intended to give effect to the contract, 
then according to Abu Hanifa the contract will be valid. So also 
if the contracting parties disagreed as to whether at the time of . 
the making of the contract they would give effect to it or not. 
The two disciples, however, differ from Abu Haniía and hold the 
contract to be valid and give effect to the previous arrangement 
entered into between them before the making of the contract. 
‘So also when the parties to a contract for sale of certain property 
say,.for two thousand, had arranged beforehand that it should. 
actually be for one thousand; according to Abu Hanifa, the 
cofitract would be given effect to without regard to the previous 
arrangement. The two disciples, however, differ from Abu Hanifa 
in this case as well. But all agree that amy previous arrangement. 
that the consideration for a sale to be subsequently effected, ehall 
be different in kind from that named in tHe contract, is ineffectie. 
and the terms of the contract itself would be given effect to. 

In matters which do not admit of revocation and in which 
no property is concerned, such as diyorce, emancipation, ete, 
the fact that the words uttered signifying that the speaker had 
divorced his wife or emancipated his slave, were ' utter in jest, 
does not affect the validity of the acts. This is the rule enun- 
ciated in the well-known tradition. “In three matters no distinc- 
tion is made in law between words uttered in jest and those, 
uttered in earnestness—marriage, divorce and oath. ” In these, 
cases the utterance of apt words being sabab Obsfirst cause, the ` 
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man speaking the words in-jest must be taken to have consented 
to the saóa? though not to the légal effect of the words. And 


* in such matters as soon as sabad or first cause is found to exist,» 


the. legal result immediately follows and cannot be rescinded. 


Similarly, in acts in whichiproperty is involved but only in a 


subsidiary way, such as marriage, the law makes no difference 
whether the words of constitution were uttered in jest or in 
earnestness. Butif the parties to a marriage had previously 
arranged that the dower should be less or more than that ex- 
pressed in the contract itself, considerations would arise similar to 
those in a transaction of sale. Suppose that the previous arrange- 
ment was that the dower should be qne thousand rupees, but 
at the time of marriage it was fixed at two thousand rupees, and 
the parties agreed after marriage to treat this previous arrange- 
ment not as a jest but as the foundation of the contract, only one 
thousand rupees wil be enforceable, and in the converse case 
it would be two thousand rupees. Büt if the parties agree upon 
this, that at the time of the marriage it did not occur to them 
whether to treat the previous arrangement as a jest or as the 
foundation of the contract, or if they disagreed as to what they 
meant, then according to one version of Abu Hanifa's opinion 
the dower will be one thousand rupees, and according to another 
version it will be two thousand rupees. In the opinion of the 
two disciples, however, the proper dower or milrul misl becomes 
due in the above case. 

The next group of acts are those the object of which is 
acquisition of property. For instance, the power conferred upon a 
wife to divorce hereself (khól) in lieu of consideration proceeding 
from her or emancipation in consideration, of property. In ques- 
tions of this class no difference is made whether the arrangement 
to tweat the words at the time of the constitution of the act as 
ng having been intended to be effective, referred to the act 
itself or to the quantity or the kind of consideration. If both 
the, parties» agree afterwards to recede from the antecedent 
arrangement, the act .as, well as the consideration become 
enforceable. So also if the parties disagree as to whether they 
peant to give effect to "the arrangement or not as part of the 
contract, or if the.fact of the arrangemcnt was not present to 


their minds at the time of the contract. In the opinion of the 


two disciples theelegal result would not. be affected even if, at 
the time of the gonstitution of the contract, they intended it to 
‘be governed bythe previous afrangement, e 


* 
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When words are used with a view to afford information, 


thén if they are uttered in jest, they have no effect in law. hi 


«Therefore, if an admission is made as to-divorce or emancipatior» 
without intending that the apparent meaning of the wordg 


. should be relied upon, it will be inoperative in law just as if it ; 


was måde under coercion. ` 1 
In matters of faith” (I'tiqádát) “uttering of words denoting 
non-belief in Islam, even if in jest, will have the effect of conver- 
ting the speaker into an apostate, gnd all the penal consequences 
of apostacy follow. This is because such jests tend to lower the 
prestige of Islam. So also, on the other hand, if a man pronounces 
the articles of faith ine jest, the law will regard him as having 
accepted Islam, for the legal results immediately follow upon 
pronouncing apt words constituting the faith. In these matters 
words uttered under coercion produce the same legal results. 
Weakness of understanding does not negative legal capacity 
‘nor the operation of the command of law. 
PR ai of under- But by consensus of opinion, the property 
which such a person becomes entitled to by 
inheritance, gift, bequest, or otherwise, should be withheld from 


. him until he shews signs of understanding. Further, according 


to Abu Yusuf and Mahamed, such a person should be restrained 
from dealing with his property, but Abu Hanifa holds that there 
should be no such restraint. Adccording to Abu Yusuf the 
restraint is to be imposed by the interdiction. of the Qadhi, and 
according to Mahommed no such order is needed. 

An act is said to be done by mistake if what is done was not 
intended by the doer, for instance, a man 
intending to shoot a bird with hi$ arrow 
happens to hit à man. Mistake exonerates a man from perform- 
ing acts which lead to the establishment of the rights of God by 
means of juristic reasoning. And it further produces à douBt 
in matters of uqübüt or punishment, such as hadd or qisás. But 
so far as the rights of man are affected by any act, the fact that 


Mistake.” 


it was done under a mistake does not txonerate the doer from 
liability, because compensation can be madeby means of property. 

Nor does mistake exempt a man from liability to the payment 
of diat or blood-money. According to thé Hanafites, contrary 
to the Sháfeites, divorce uttered by mistake is operative ; far 
instance, a man intending to say to his wife, ‘Thou art sitting,’ ° 
makes a slip and says, ‘Thou art edivorced.’ Shafei argues that, 
divorce uttered und@r a mistake, ds like the act of a sleeping. 


a. 
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person and cannot be imputed to his will. The argument of 
* the Hanafites is that it is difficult to say when a man's act is” 
* attributable to his understanding and when to mistake or careless- 
ness, and, therefore, the law presumes that the act iof a grown-up 
fperson is done with a full understanding ofits effects. The 
principle is that in matters which are not apparent but hidden, 
the law sets up the outward signs shewing the existence of a 
hidden fact in place of the fact itself, that is to say, the law makes | 

a presumption in favour of the existence of intention from its 
outword symbols dt manifestations. But if a man utters by 
mistake words signifying that he has sold certain property, and 
the other party seizes upon that and confirms him, no sale will 
be effected in law, for ina transaction of sale the consenting mind 

is necessary and that is wanting here. In divorce, on the other 
hand,a consenting mind is not necessary, apparently of the 

authority of the tradition already cited. 

Coercion may either be constralning (maljiun), that is, if it 


t 


consists,in the use of threats to destroy 
a man's life or limb. Such coercion de- 
prives a man's act. of the element of consent and vitiates his 
freedom to choose. Or coercion may be non-constraining (ghairo 
maljiin) when it is used by confining or imprisoning a man or 
beating him. Such coercion while it negatives the element of 
consent from a man’s act, does not vitiate his freedom to choose. ` 
Coercion does not take away a man's legal capacity nor removes 
Him from the purview of law. It does not deprive him alto- 
gether of discretion because in fact he still retains the choice to 
do the act or not to do it, though not to the full extent. This 
is the *Hanafi doctrine, but Shafei holds that coercion exercised 
upon a man without *just cause deprives his acts, iucluding 
omissions, of the legal liabilities because of want of option. 

e According to the' Hanafítes, if an act, which the person 
coerced has been compelled to do, is such that it cannot be 
imputed to the coercer, then it will be regarded as the act of 
the coercéd. "Words of oge man cannot be imputed to another, 
for one man cannot speak with the tongue of another. Therefore, 


Coercion. 


whenever à person is constrained to utter words, the legal effect 


wil be imputed tg his act in all matters which do not admit of 

. being revoked and which do not depend for their validity upon 
` . Option. In-suchecases if the act which a person is constrained 
to do is for consideration, then the act, according to Abu Hanifa, 


"will "be*valiq, ahd evea withoht payment of gonsideration accord- 


. € 


+ 


e> nod 
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ing to the two disciples. But ifan act be such as is capable of 
being revoked and its ‘validity depends upon consent, then if 
.a person is compelled to do it by exercise of coercion of a. 
constraining or non-constraining nature, it would be void. Sale, 
lease and admissions are examples of such acts. 

Ag regards acts which cannot.be imputed to the coercer, . 
such as when under coercion, the person coerced, eats or drinks 
something unlawful or commits adultery, these will be imputed 


to the coerced. As to acts which may be imputed to the coercer B 
without involving thereby a change in the nature of the offence ` 


then in that case the liability will be transferred from the person 


coerced to the coercer. For instance if a man, under coércion,. 


causes loss to the life and property of another, the coercer alone 
is liable in law. 

: . ' ABDUR ‘RaHIM. 
, ( Concluded.) f 


. 4 
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HIGH COURT VAKILS’ GOWN. 


The following rule has been framed by the Court regarding 


the costume to be worn by Vakils in Court :— 


^" 


On and after the 1st of June 1907, Vakils of the High Court; - 


` of the prescribed shade, of the cut and shape of a B. A. gown. 
The wearing of a head-dress will be optional with effect from the 
same date. A gown of the standard pattern has been deposited 
in the Registrars’ office and may be seen on application to the 
Assistant Registrar. e. 


& v ít. 
when appearing in Court, will be required to wear a blue gown ` 


Sa 
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WITNESSES AND, THEIR EXAMINATION. ' 


The law of evidence, with a view to ascertain individual 
rights and liabilities in particular cases, determines the following 


"questions :—(1) Relepancy of facts, i.e. what sort of facts may be 
-proved in order to establish the existence of the right, duty or 


liability. defined by the substantive law ; (II) Proof of facts, i.e. 
what sort of evidence is to be given of those facts; (III) Produc- 
tion of proof of relevant facts, i.e. by whom and in what manner 
evidence must be produced by- which any fact is to be preved. 
Part III of the Indian Evidence Act deals with the subject' of 
the production of proof of relevant facts under following heads : 
(©) Burden of proof. (s?) Estoppel. (šit) Witnesses and their 
examination. (fv) Improper admission and rejection of evidence. 

When any fact is to be proved, the person upon whom the 
onus of proving it is imposed, either by the nature of the issue 
or by any legal presumption, must give evidence of it unless 
he is estopped from proving it, by his own representation or by 
“his conduct or by his relation to the opposite party. In 
discharging this onus, the party has to give evidence, either 
by calling and examining witnesses or by producing documents 
or by both. 

In this’article we propose to deal with the subject of 
witnesseg and their examination, in all its various aspects and 
in detail, as oral testimony generally forms the bulk of the 
evidence in determining a fact in issue in our Courts of law. A 
witness* is a person who gives evidence before a judicial 


tribunal. 
In this country, for the proof of any fact 


Bou eg vos no particular number of witnesses is required 

f : (sectidn 134, Evidence Act) and in any case, 
the testimogy of 2 single witness, if believed by the Court or jury, 
is*sufficient for the proof of any fact. There is no provision in the 
Indian Evidence Act (I of 1872) corresponding to English Statute 
.Law that two witnesses in cases of treason must testify 
* either both to the same overt act, or one to one and the other 
tp another overe,*act of the sgme treason, unless the accused 

.* [This word ts derived from the Saxon word “ witen? to know. ] 
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shall in open Court, without violence, confess the same." (Cf. 
section 28 of the repealed Evidence Act II of 1855 ;—" Except 
in cases of treason, the direct evidence of one witness, who is 
entitled to full credit, shall be sufficient for proof of any fact 
in any such Court or before any such person. But this provisioy 
shallenot affect any rule or practice of any Court that requires 
corrobarative evidence -in support of the testimony of an 
accomplice or of a single witness in the case'of perjury]. 

Nor is there any provision in this Act, corresponding to the Eng- 
lish rule requiring corroboration irf breach ofepromise and affiliation 
cases, or in claims on the estates of deceased persons, or in prose- 
cution for perjury, though the present Indian Evidence Act does 
not expressly require corroboration in any of the cases mentioned 
above and leaves the Judge unfetterd discretion to determinein each 
case whether the evidence is sufficient or not, yet the Court will, 
in coming to such a determination, generally follow, with such 
modifications as the law in India may require, the practice in 
England, where it is not thought safe in such cases to accept 
the testimony of a single witness "without such corroboration. (1) 
Though the evidence of one witness is sufficient for the proof of 

any fact, that one witness must be a witness 

Vonpsteney ur competent to testify. The competency of a 
witness is one thing and the power to compel 

bimrto give evidence, which is commonly known as the com- 
pellability of a witness, is another (2). All witnesses competent 
to give evidence are generally compellable to do so, but this com- 
pellability may be either, (7) compellability to be sworn or affirmed, 
(22) compellability when sworn or*affirmed to answer questions. - 

(7?) Compellability to be sworn or affirmed, under the Bankers 
Books Evidence Act, (XVIII of i891* and I of 1893) bankers, 
when not parties to the proceedings, cannot be compelled 
to produce or to appear as witnesses to prove their bgoks 
except by an order of a Judge made for specialcause. Again 
in matrimonial proceedings, the parties thereto are ordiparily 
competent witnesses but not compellable and they may, if R 
like, offer themselves as witnesses. (3) , 

(2) Compellability to answer quéstions whef.sworn or 
affirmed. A witness, when he is sworn or affirmed, is gentrally 


(1) [Taylor on Evidence, 10th Ed p.952-70, Whiley Stokes’ Anglo- Bap 
codes, Vol I]. 923 and § 1384 Evidence Act. ] 
(2) De Bretton v. De Bretton, 4 All 49 p. 6 
(8) Indian Divorce Act, (IV of 186%, §§ 51, 52. v, E 
eM 5 ° 
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bound to answer questions put to him when he is in the witness 


e box, but in certain cases the witness cannot be compelled to 


‘answer, e. g., the witness may be privileged in respect of parti- 
sular matters concerning which he may be unwilling to speak, 
[sections 122, 124, 125, 129], or the law will not permit him to 
speak even if he was willing [sections 122, 123 126, 127]. 

We shall first deal with the subject of competency and then 
with the compellability of witnesses. Whatever might have been the 
law on this subject before the passing of theEvidence Act (I of 1872) 
at the present time, a// persons are competent witnesses except 
those who are wanting in intellectual capacity. The Court has to 
ascertain from the extent of the intellectual capacity of the wit- 
ness whether he is able to give a rational account of what he has 
seen or heard or done on a particular occasion. Any person, 
however young or old he may be, if he can satisfy this require- 
ment, is a competent witness. The common law of England regarded 
all persons who stood convicted of serious crime as not to be 
trusted to speak the truth, and'held all persons who were interested 
in the result of a civil or criminal trial either as parties or the 
husbauds and wives of theiparties to be incompetent to give evi- 
dence. But such incompetency has been removed by 6 & 7 Vic. c. 
85, 16 & 17 Vic. c. 83, 32 & 33 Vic. c. 68, and 61 & 62 Vic. c. 36. 
A witness who is unable to speak may 
give his evidence in any other manner in 
which he can make it intelligible, as by writings or by signs. 
The incapacity arising from any disease of body or mind is 
co-extensive with the defe. A lunatic is not incompetent 
to testify, unless he is prevented by his lunacy from understand- 
ing the questions put.to him and giving rational answers to 


Dumb, Lunatios. 


thepa. 
Thg next question «ve shall notice is whether the parties to 
a civil suit cr criminal prosecution are com- 


Parties to Civil Suit, petent witnesses or not. The rules appli- 
andetheir wives or hus- - 


bands. : cable to parties to civil suits are different 
Never gates i from those applicable to the case of an 
9 : *ccused. Formerly parties to civil suits and 


the husbands and wives of parties to civil suits were not com- 
petent witnesses. It was thought that the interests they had in 


-* the subject matteg of the dispute must make their testimony 


° unreliable, if not false. But the law on this point has been altered 


eboth in Engladé' and in India, Now in all civil proceedings the 
parttes to the suit and the husband or wif of any party to the 
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suit are competent witnesses [s. 120 Evi. Act & 52 Divorce Act.] 
In criminal proceedings against any person, the husband or wife 


‘of such person respectively shall be a competent witness [Sec. 120, * 


Evidence Act] but accused persons not legally pardoned canrrot, 
be examined as witnesses [sections 342, 343, Criminal Procedure 
Code].* “For some purposes, the husband and wife become by 
their marriage, a single person in the eye of the Jaw, and it was 
accordingly a principle of the old Common law, that a man 
could not grant anything to his wjfe or enter into any covenant 
with her... . It long remaind a fundamental rule in our law 
of evidence, that husbands and wives could not in trials of any 
sort, whether cmi or criminal, be received as witnesses for 
or against each other, excepting that in a criminal prosecution 
against the husband for treason, or for violence to the person 
of his wife, the evidence of the latter was admitted. But in 
modern times, it came to be deemed expedient greatly to relax 
these rules of the earlier law, and under the present law, the 
husbands and wives of parties to civil proceedings (including 
proceedings instituted in consequence of adultery) are both compe- 
tent and compellable witnesses. As regards criminal proceed- 
ings, the incompetence of husband and wife to give evidence has 
been only partially removed. It must also be remembered that 
as regards proceedings, whether civil or criminal, the rule still 
holds that no husband or wife is compellable to disclose any com- 
munication made to him or her by the other during the 
marriage." (1) 

From the above it is clear that jn India, a husband or a wife 
is competent to give evidence, either on behalf of or against 
each other in criminal proceedings, whereas in England, under 
61 and 62 Vic. c. 36 they are competent witnesses only for the 
defence in such proceedings. ; M 


B. A. & S. R. 


(To be continued.) o aT 
. (1) Btephen's Commentaries on the Laws of England, Vol, IT, Bk. III. 
Ch. II. pp. 306, 307, 14 Ed. i 5 . 
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* 
Hindu Law—Joint family— Partition suit—Mortgage by a co-parcener while 


© joint— Estoppel. 

: Appeal by the Defendants. 
? The defendants Nos. 1, 2 and 3 formed members of a joint family governed 
by the Mitakshara School of the Hindu Law; the defendant No. 1 was an 
adult member while the other two defendants were minors, when, on the 26th 
May 1898, the minors tRrough their next friend instituted a suit for partition 
of the joint family property: on the Ist November 1894, a Reciever was 
appointed of the family property and fhe so-called kartashiy of the defendant 
No, 1 was taken away. "A decree was made in the partition suit on the 26th 
February 1896. On the 24th September 1894, the defendant No. 1 mortgaged 
his share of the family property to the plaintiffs. 

The defendants Nos, 2 and 8 obtained in the partition suit a money 
decree against the defendant No, 1 and, in exeontion of that decree, they 
caused tlie sale, amongst others, of the shares:of the family property mortgaged 
by the defendant No. 1 to the plaintiffs, They themselves with others became 
purchagers on the 22nd February 1902. 

On the 29th August 1902, the present" suit was instituted and the 
mortgagor was arrayed as defendant, No.1, his brothers, defendants Nos, 
2 and 3, and all the other persons interested in the mortgaged properties, were 
made parties, The main contest in the suit was raised by the defendants 
Nos. 2 and 8, and they said that the mortgage to the plaintiff was in its 
inception bad inasmuch as the defendant No. 1 could not, on the 94th Septem- 
ber 1894, as the family still was, in the eye of law, joint, mortgage his 
undivided interest in the family property. 

Heid, (Mitra and Oaspersz JJ.)—The decree in the suit for partiton 
changed the aspect of affairs, Though, in 1894, the mortgagor defendant 
could not give a valid title by a mortgage to the plaintiffs, of his own undivided 
share of the family property, the decree in the partition suit enabled the plaintiffs 
to fall back on their mortgage and Sto derive all the benefits that they could 
have derived i£. the family had been divided at the date of the mortgage. 

12 BLUR. 90 and I. L. R. 19 Cale, 401 followed. 

On the severance of the fanfily by the decree in the partition suit, the 
mortgage which was is in the nature of an inchoate right became perfected aa 
regards the share of the defendant No. 1. 

The defendants Nos. 2 and 3 purchased the interest of the defendant No, 1 
under their money decree with full knowledge of the mortgage in favour of the 
plaintefis. , ° 

Held—Notwith&tanding that the plaintiffs had merely an equitable right, 
the defendants by their action are estopped from contesting the right that the 
plaintiffs hag.* j 

* Ie L. R. 14 Oalo. 401 doubted, 

1. L. R. 22 Oalo, 909 (P. C.) and I, L. R. 24 Calo. 62 ( F. B.) referred to. 

Dr. Rash Behari Ghose and Babus Mahendra Nath Roy and Biraj Mohun 
Majumdar for Appellan?, 
Babus Golap Qhgndra Sarker. Umakali Mukerji and Jogendra Chunder 


Ghose far Bospondert. 6 $ S 
ee, ë ——— Appeal dismissed. 
: à dr ve : - 
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` 1907, 
March, 8. 


Pareidh N: arayan 
Singh 


v. 
Jaifki Singh. 
S. A. No. 1508 of 
1904, 


622 


1907. 
March, 22. 


Nalinaksha Bose s 


t. 

THe Becrewery of 

State for India. 
——e 

R. A. No. 218 of 
1908. 


1907. 
Maroh, 97. 


Godal Das. 
t, 
Gakai Das.| 


8. A. No 2420 of 
1906. 


1907. 
April, 3, 


Maha Prosad Singh. 


t. 
Surendra Mohun 
Bingh. 


R, A. No. 213 of 
1906. 


1907. 
April, 5. 


Durga Pershad 
Bhagat. 


T. 
Sheo Kumari Dei. 


R. A. No, 193 of 
1905. 
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Land Acquisition Act —Land—Marhet value, 

Appeal by the Olaimant. 

Held, (Rampini and Sharfnddin JJ.)—Land, according to the Lagd ; 
Acquisition Act, does not mean merely firm land but also land covered, with 
water, and in estimating the market value of such land, the benefit derivté 
from sgch water should also be taken into account. ° 

Afr. Pugh and Babu Nalini Ranjan Ohgtterji for Appellant. 


Babus Ram Churn Mitra and Lalit Mohun Ghose fos Respondent. 
* Deoree modified. 





Agricultural land— Lease— Proof. 

Appeal by the Plaintiff. . 7 5 

Held, (Mitra and Caspersz JJ.)—It is not necessary in every case in thig 
country that a formal lease of the agricultural lands should be proved by the 
production of documentary „evidence. Possession of the land and the payment 
of rent would ordinarily bo sufficient evidence to prove the right of an 
agricultural raiyat in occupation of the land, 

Babu Broja Lal Chuokraburty for Appellant. 

e Babu Mohini Mohun Chuckraburty for Respondent. 

Appeal allowed ; case remanded. 





Regulation III of 1872, Seo. 6—Compound interest, 

Appeal by the Defendants. . 

Section 6 of the Settlement Regulation III of 1872 lays down that “no 
Court baving juridiction in the Sonthal Parganas can decree compound 
interest arising from any intermediate adjustment of account, or a larger 
amount of interest than the original debt.” 

Held, (Rampini and Sharfuddin JJ.}—The words " Court having juris- 
diction ” refers to a Court in the Sonthal Parganas, and constituted under the 
Regulation. They cannot include a Court, such as that of the Subordinate 
Judge of Bhagalpur, when dealing with a suit, the cause of action in which 
has arisen within his jurisdiction, and not in the Sonthal Parganas, and which 
has jurisdiction in the Sonthal Parganas in the sense that it has power to order 
the anle of some of the mortgaged properties which are situated in that District. 

R, A. No. £87 of 1008 (unreported) decided on the I6th December 1903, 
followed. z = 

Afr. Eardley Norton and Babus Joy Gopal Ghosha and Raghu Nath Singh 
for Appellants. ° 

Dr. Rash Behari Ghose and Babus~ Umahali Mukerji, Provesh Chugder 


Jitter and Bailendra Nath Palit for Respondent. 
——— Appeal dismissed. 


“u Santan,” meaning of. » 
` Appeal by the Petitioner for Letters of Administration: i: 

By an instrument dated the 7th June 1904, it was provided that, if A 
should die Santanbihin, in that event, hls proferty was to deolyo upon his 
brother and the brother’s sons and grandsons in perpetuity. im 

The petitioner was the son of the brother of A. * s 

Held, (Rampini and Sharfuddin JJ.)—The word “ Santan” means issue 
generally and not male issue merely, It is not confinedeto male progeny. Sane 

7 W. R. 320 and 24°W. R. 268 followed, ` 

Babus Golap Chunder Sarkar and Biraj Mohun Mojatigar for Appellante 

Babus Provas Ohandra Mitter and Sushil HMadhub MullioMor Respondenj; 

—— e. Afpeal dismissed. 
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REVIEWS. ^ ^" 


. The Indian Law of Arbitration—by Mw. L. RALLIA RAM, 
B. Ay LL.B, Pleader, Chief Court, Punjab, 1906, Rs 2-8.—In this 
4 folume, Mr. Rallia Ram has re-produced the provisions upon the 
subject of arbitration to be found in the Code of Civil Progedure, 
the Arbitration Act, the Company's Act and the Punjab Land 
Revenue Act. He has also brought together-all the cases on the 
subject of arbitration to be found in the various Indian Reports. 
The book will be euseful as*a complete digest, and its value is 
increased by the fact, that it refers to a number of cases from the 
Punjab Record of which no mention is made in annotated editions 
of the Civil Procedure Code. The rules made by the different 
High Courts under the Arbitration Act have also been collected 
together and the whole is introduced by a short note by Mr. 
Dewan Chand. The work bears indication of careful research ‘and 
as it is moderately pricedyit ought to have a large circulation. 


Index of Cases judicially noticed, 1905 and 1906—by T. S. 
SUBBRAMANIA AIYAR, B.A., B.L., KUMBAKONAM, Rs. 1-8.—Mr. 
Aiyar has rendered a valuable service to the profession by the 
publication of an Index of cases judicially noticed during the 
last two years. The volume of Indian Case law is fast growing, 
and there are so many Reports, official and non-official, published 
in different parts of the country, that it is impossible for one in 
large practice to read all the cases and. much. more to remember 
them. A book of this type enables the busy practitioner, when 
he has*to work d knotty point to trace the authorities with the 
least possible delay and trouble. We have tested the references 
in farious places and found them accurate. The book is divided 
irto twd parts, the first giving the Indian cases, and the second, 
the English and American cases. The arrangement ison the 
whele very tonvénient. The book is indispensable to the busy 
lawyer and is a necessary supplement to Mr. Nambyar's Index. 


: The Qudh Digest—from (1859-1905)—by Paxprr GoKARAN 

e Nata Misra, M. A. LL. B. VaxkiL, Hiem COURT, N. W.P. 
*PLEADER, JUDICIAL COMMISSIONER'S COURT AND ASSISTANT EDITOR, 
“OUDE Cases” sThis substantial volume of nearly 1000 pages 
` š . 


latest authorities upon every point. 
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beats testimony to the industry of the learned author. It is an 
exhaustive Digest of all reported decisions by Courts in or rela- 


, ting to Oudh from 1859 to 1905. The Digest must necessarily ' 


be indispensable to the practitioners in Oudh, but it will be use- 
ful also to practitioners in other Courts, because much of thes 
law administered in Oudh is identical with what prevails in 
other parts of India, and not a few'of the opinions recorded by 
Judicial Commissioners of Oudh will compare favourably with 
judgments of Chartered High Courts. Mr. Misra’s Digest isa 
piece of careful work, and is remarkable for*its wealth of cross- 
references, which are further facilitated by references to the cases 
themselves so that a double reference is avoided. The work is” 
handsomely got up and {s creditable to all concerned. 


Annual Digest of Indian Cases, 1906—by S. Srinivasa 
AIYAR, B.A. B.L} VAKIL, High Court, Mapras.—The present 
volume of Digest of Indian cases for the last year is marked by all 
the good qualities which have characterised it in the past, namely, 
logical arrangement, precision and conciseness. The work is 
published with commendable punctuality and is indispensable 
to all practitioners. 


Current Index of Indian Cases 1906,—by T. V. SANJIVA 
Row, First GRADE PLEADER, THICHINGPOLY.—Mr. Row’s Current 
Index is a favourite with the profession throughout the country, 
The Final part which replaces the quarterly issues is nosy before 
us, and maintains the high standard of ail his works—no higher ` 
praise is possible or needed. For accuracy and exháusciyspels 


it has not and need not fear any rival. °? ett, 1 ce 


From the present year, Mr. Row proposes to publish the 
Current Index every month. This necessarily means considerable 
additional trouble: and expense, but.the advantage of it can be 
appreciated only by the busy lawyer. The number issued for 
this year shows that the quality is uniformly maintained, and np 
lawyer can now have any excuse for not being armed with ‘the 


. Criminal Court Manual with notes—by SMG. VENCATARA, 
MANA AIYAR B.A, B.L. VAKIL, HIGH Counr, Mapkas. —CHETTY 
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& Co. MapRas.—This isa very handy and portable ‘manual of 
Indian CriminalLaw. It gives the Penal Code, the Code of 
Criminal Procedure, the Evidence Act, and about ose hundred 
smaller Acts, a reference to which is daily found necessary by 
practitioners in our Criminal Courts. The Acts are reprinted: 
with notes of all important decisions. These notes appear t$ 
have been prepared ‘after an independent study of the cases 
themselves and are not reproductions of the head-notes. The 
Index at the end is very full and covers nearly 100 pages closely 
printed in dduble column. Though there are many volumes 
described as Criminal Court Manuals, the book before us is on 
the whole the most convenient ‘and satisfactory we have come 
across. We understand that the author is engaged upon an 
edition of the Code of Civil Procedure, the appearance of which 
we await with much interest. 


e 
a 


THE PRINCIPLES oF, Indian Criminal Law—Ax Intropuc- 
TION TO THE STUDY OF THE PENAL CopE—By Eric R. WATSON 
LL. B, BARRISTER-AT-LAW, ADVOCATE OF THE SUPREME COURT OF 
CEYLON: SwEET AND MAXWELL, 3 CHANCERY LANE, LONDON, 
Rs. 5/-NeT.—The learned author of this volume, which is one of 
the Student's series, initiated by the enterprise of Messrs. Sweet 
and Maxwell is lecturer to the Council of Legal Education at 
Colombo. The Criminal Law of Ceylon is the Indian Penal 
Code, with some modifications to suit local requirements. The 
book before us reproduces the substance of lectures delivered 
to law students, and fs a sort of Commentary on the Code in 
which the leading principles are acutely analysed, illustrated, and 
in some instance$, criticized. A Code isnot precisely the right 
kind of work tobe placed in the hands of a beginner in law 
and this unpretentious volume will be found by the students to 
be a very helpful guide. The leading Indian Cases are referred 
to, and wherever the principles of English Criminal Law are stated, 
attention is invited to points of difference from Indian Law. On 
the whole the book ought to be widely used by our students. 

. . : 


Law of “Confessions—sy E. H. MONNIER, B. A., BARRISTER- 
AT-LAW, HagacH Court, CarcurTA—THACKER Spmx & Co. 
CALCUTTA—Rs. 6|—Mr. Monnier’s work on the Law of Con- 


sfessons will receive a warm welcome from the profession. The 


eu 
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earlier chapters of it are founded on a series: of articles contri- 
, buted by the author to the Madras Law Journal more than ten 
` years ago, when they attracted, considerable .attention. The 


, subject is one of great importance to the' administration of 
* Criminal Law, for on the one hand, if a confession is voluntary and 
* genuine, it evould afford a safe basis for conviction, and on the 


other hand, nothing is more common iñ this country than tfie 
extortion of so called confessions by unlawful means. Mr. Monnier 
deals with the subject exhaustively and examines fully the 
questions of the admissibility and use and weight of confessions 
as also the modes of recording them. So far as we have been 
able to test the work, every case ofany importance to ‘be found 
in Reports, official and non official, has been noted and analysed. 
The book is indispensable to the profession in all stages of 
a Criminal trial and we have no doubt, will be greatly 
appreciated. œ 


"The Calcutta Law Journal. 
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WITNESSES AND THEIR EXAMINATION. 


Under the provisions ,of section 337 or 338 of the Code of 
+ Criminal Procedure, an accused person receiv- 
ing pardon may be examined as a witness in 
- the case. But the pardon must.be tendered legally and accepted by 
the accused. As to the persons who can tender condjtional pardon 
- these sections are exhaustive. Except the persons mentioned in the 
sections not even the Local Government in India, have power to 
tender such pardon to the accused persons with a view to make 
him a competent witness.* Though accused persons not legally 
pardoned cannot be examined as witnesses, yet there is no law or 
principle which prevents g, person who has been suspected and 
'charged with an offence, but discharged by the Magistrate for 
want of evidence, being afterwards admitted as a witness. 
Again,any person, against whom proceedings under sec- 
tion 488, Criminal Procedure Code (order for maintenance of 
wives and children) have been taken may tender himself as a 
witness and be'examined as such. 

A juror may be sworn and examined as a witness and is not 
disqualified, by reason of his having given 
evidence, from continuing to sit, as a jury- 
man, or taking part in delivering the verdict. (1) 

The next question, which we shall deal with, is whether a Judge 
or Magistrate can give evidence in a case 
trigd by himself. “A Judge before whom 
a case is tried, must conceal any fact relating to it which is within 
his Ówn knowledge, unless he be first sworn, and consequently, if 
- h@be the sole Judge, it seems that he cannot depose as a witness, 
though he be sitting with others he may then be sworn and 
givé evidence. | In this last case, the proper course appears to be 
that the Judge, who has thus become a witness, should leave the 
Bench and,take wo fur&her judicial part in the trial, because he 
can, hardly be deemed capable of impartially deciding on the 
admissibility of his dwn testimony or of weighing it against that 
of another. Nevertheless, on several occasions, on trials before 
the House of Lords, „peers, who have been examined as witnesses 
have “Subsequensly taken part in the verdict, since peers are 


. * Vide Bans Singh 3a Gale, 1858 p.1857. E 
a) 4 B.L, Ri, Cr : 17—alto Bec, E Criminal Procedure Code, 


Acoused as a witness. 


Jurora & Assessors 


Jufige. 
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. in trials before the House of Lords, regarded at least as much . 


in the light of jurors as of Judges and a juryman is not disqua- 
lified from acting simply by being called as a witness."(1) The 
practice in India is that a Judge who is a sole Judge of law ands 
fact dges not give his own evidence and then proceed to a decision 


' of the case in which that evidence is*given (2). 


A Judge with regard to things not coming to hisknowledge in 
Court as Judge is a competent and compellable witness as any 
other person, but he cannot be compelled to«nswer any question 
as to his owm-conduct in Court or as to anything which came 
'to his knowledge in Court as such Judge without the special 
order of some Court to which he is subordinate, as to any other 
matter which occured in his presence whilst he was acting as a 
Judge he is a competent and compellable witness. The same 
‘rult applies also to Magistrates, see section 121, Evi. Act. 

Under the Evidence Aet an accompfice is a competent witness 
against his co-accused and a conviction is not 
illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice (section 133 Evi- 
dence Act). But see section 114 illus. (b) which lays down that the 
Court may presume that an accomplice is unworthy of credit 
unless he is corroborated in material particulars. The established 
practice is to discard the testimony of an accomplice unless he is 
corroborated by independent witnesses in material particulars ( 3). 

So far we have dealt with the subjéct of competency of 
witnesses. Now we shall turn to the subject of compellability 
of witnesses s.e. the power of the*Court to compel the witnesses 
to give evidence, This compellability may be either, (i) com- 
pellability to be sworn or affirmed (ii) compellability’ when sworn 
to answer questions put to the witness (4). All witnesses gom- 
petent to give evidence are compellable'to do so, but the follqw- 
ing are the exceptions viz. (1) the case of any Sovereign, (2) the 
cases under the Bankers’ Books Evidence Act (XVII of 1891) 
as amended by Act I of 1893 and Act XII of 1900. Under sec- 
tion 5 of this Act banks, when not parties to,the proceedings 
before the Court can only be compelled tô produce, ot te appear 
as witnesses to prove, their books by an order of the Judge nfade 
for special cause. But before we take up the subject of compel- 


Accomplice, 


e 
(1) Taylor 10th Ed. Sec. 1379. ‘ $ 
(3) Vide Donnelly, 9 Calc, 405, p. 414, 415 per Markby J 
:. (8) As to who are accomplices and what is material estzoboration Ke Be 
Roy’s Law of Confessios 2nd Ed, p. 53. eto. 
(4) The question of privilege in such gases have been * dealt. with bf 
sactions 122, 124, 123, 129, Evidence Act, 
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lability of witnesses to be sworn or affirmed and to give evidefice, 
we shall say a few words about the provisions of law for compell- 
* ing the attendance of witnesses in Court. ` 
. Witnesses are generally examined in open Court and if any ° 
¿è Witness is unwilling to come before the court he may, except 
under certain circumstances (Vide sections 176, 640, 644, Civil 
Procedure Code), be compelled to appéar before it. The process 
by which the attendance of witnesses is enforced is called 
Subpoena ad testificandum, commonly called subpoena, which com- 
mands the witnesseto appeaf at the trial and give his evidence. 
The procedure for summoning and compelling the attendance of 
Witnesses before the court is laid down in the Civil and Criminal 
Procedure Codes.* When the witness is’ in Government employ 
the court should also send a copy of the process to the depart- 
mental superior of the witness on the same date as that on which 
the summons is sent to the witness. In fixing the date for® the 
attendance of any publie* Officer or*any servants of a Railway 
Company, under section 167 of the Code sufficient time should be 
allowed to give the witness opportunity of communicating with 
his departmental superior, to arrange for the discharge of his 
duties during his temporary absence. When the witness is an 
Officer or soldier in military employ, the process server should be 
instructed to take the subpoena under cover to the Officer in 
command of the regiment or detachment and to apply for his 
assistance in serving it. After the service of the subpoena the 
process server should make his return direct to the Court (1). 
Any Civil or Criminal Court may, in its discretion,in certain cases, 
direct the Officer in charge of% Jail to bring any prisoner in his cus- 
tody ta,the Court to be examined as a witness when his testimony 
is material for the decision of the matter before such Court (2). 
e During Police investigation any Police Officer may by order 
ip writing require thé attendance before himself of any person 
acquainted with the circumstances of the case. (See section 160 
Criminal Procedure Code). Witnesses to house search need not 


*See Oivil “Procedure Code sections 159, 168, 165, 167,171 (summoning 
of strangers as witnesses by Court) ; 168—170 and 175 (absconding witnesses) ; 
174, 175 and 177 (co uences to failure to comply with summons or 
to givesevtdencey. See" Criminal Procedure Code, sections 68—86 (summons 

“and warrants of arrest), 216 (summons to witnesses for defence when accused 
is committed to the Segsions), 219 (power to summon supplementary witnesses) ; 
244 (issue of process in summons cases), sections 252, 256, 267 (in warrant cases), 

` section 540 (Courts power to summon material witnesses), section 360 (in a de novo 

"trial accused may degnand witnesses already examined by the previous Magistrate 

* to be resummoned), 
. (1. General, Rules and Oirowlar Orders. Appellate Side (Civil) 1908. 
. IA p. 12, lay è : 
“+ QA. Prigoners Act ¢IL of 1900 Pt, IX) sectiogs 85, 36, 39, 41 Bee also 
* section 542 Criminal Procedurę Code, um. 
e 


. 
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atténd the Court as a witness of the search unless specially 
summoned (section 103 Criminal Procedure Code). 


Under the Coroner's Act (IV of 1871) the Coroner has power ^ 


* to summon witnesses acquainted with the case, to be present at 
the inquest. (Section 17 Coroner's Act). 

Upder section 1 of Act III of 1866 (B. C),'H. H. ie 
Lieutenant Governor of Bengal may by summons require persons 
to appear before his Council to give’ ‘information on any subject 
discussed at the Council. 

In Civil suits the cases of $xemptiore from attendance in 

: ' person are (2) where the witness does not 
oput ee ean reside within certain limits, section 176 
Civil Procedure (4) when the witness 

is a purdanashin lady, or person of rank (sections 640, 641, 
Civil Procedure Code). But there is no similar exemption 
from attendance before the Criminal Courts. Chapter XL. sec- 
tion 503, Criminal Procedure Code, prt/vides for commission for 
the examination of a witness whose attendance cannot be 
procured without an amount of delay, expense or inconvenience 
which under the circumstances of the case, would be unreasonable, 
to any District Magistate or Magistrate’ of first class within the 
local limits of whose jurisdiction such witness sesides, to take 
the evidence of such witness. For purdanashin ladies in such 
cases special arrangements may be made for their examination 
in private. In cases under section 145 Criminal Procedure 
Code the Court generally issues process for compelling the atten- 


dance of witnesses but is not bound to do so. 
$ B. A. & S. R. 


( To be continued.) 


Our new Chlef J ustice. 


We are glad to learn that under &he provisions of the 
Indian High Courts Act, 1861 (24 and 25 Vict. c. 104), séction 9, 
the Governor General in Council has appointed the Hon'ble 
Mr. Justice R. F. Rampini, M. a., LL. D, to perform, the duties 
of the Chief Justice of the Calcutta High Court, during the 
absence on deputation of the Hon’ble Sir Francis William 
Maclean, KT., K. C. 1. E., who proceeds to Simla asemember of the 
Committee, appo ointed. by the Government of Irfdia, t$ examine 
the draft Civil Procedure Bill. Mr. Justice Rampini has been” 
since the beginning of this year, the senior puisne Judge df the 
High Court, and, as pears from the brief account of his 
career which we * published in 2 C. L. J. rœ”, is one of thé 
most distinguished members.of the Indian Civil Service. We ° 


beg to offer our warmest congratulations to his &jerdship on the | 


occasion of his apppintment to oe highest - gongar fiee in 
this country. . 
e. 
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(E REVIEWS. 


* The Specific Relief Act—by MAHENDRA CHANDRA MITRA, M.A.,5.L. 
°  —Third edition—Tuacker Spink & Co. CALCUTTA.— 
wit is hardly necessary to commend to the profession a work 
" which has reached a third edition, in spite of what may be 
described as formidable rivals. Mr. Mitra's commentary. has 

‘the advantage of being exhaustive and at the-same time lucidly 
arranged. The Indian cases have been carefully analysed, and 


so far as the English decisioms are concerned, sufficient extracts’ 


' are given to make them intelligible; this is essential, as many 
practitioners, specially in the mofussil have no access to the 
original Reports. We have no doubt, thts new edition will be 
appreciated and welcomed by the profession, quite as much 
as the previous edition which was exhausted Within a ebrief 
period after publication. e 





Principles of Mahomedan Law—by D. F. MULLA, M.A., LL.B.— 

Second edition—THACKER & Co. Bompay, Rs. 3.—In 
reviewing the first edition of this work (2 C. L. J. 862) we 
laid stress upon the fact that while it furnishes a well arranged 
statement of the leading doctrines of the Mahomedan Law, 
it gives sufficient references to. decided cases to be of use to 
the practising lawyer. We are pleased to find that it has 
reached a second edition in less than two *years.. It retains 
allthe good features of the first edition ; at the same time, 
the cases have been brought up to date, and some of the 
sections recast. The book may be strongly recommended as a 
-reliable guide to all students of Mahomedan Law. 


Security to keep the Peace and for Good Behaviour—by 
° : Erngst R. OsBoRwz, Eso. MADRAS—SRINIVASA VARADA- 
CHARI & Co^, Mapras.—This small volume deals with the 

law relating to fhe prevention of érime; it is practically a 
commentary on that portion of the Criminal Procedure -Code 
"which relates to security' to keep the peace and for good 
behaviour. The cafes have been carefully collected and 
‘afalysed, and the book has this special advantage that it refers to 
a number of important decisions from the Reports of the Chief 
e Courts of the Punjab and of Burma; many of these, as also those 
taken from the so-called non-official Reports of the different 


High Coyrts, ad "much to the yalue of the book. 


. ^ ° 
———— 
.. 
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. (J 
Law of Trusts and Trustees—by T. R. DESAI, B.A} LL. B4 
"ASSISTED By H. N. PAREKH, B.A., LL. B, BOMBAY, 1906. ,* 
Rs. 3-8.—Mr. Desai is the author of a series of law examina- ^ 


‘tion Manual, which are useful to students but are by no means 


cram books. The present volume consists of a commentary on the 
Indiam Trusts Act which is in force in Madras, Bombay, United 
Provinces of Agra and Oudh, Céntral Provinces, Coorg and 
Assam. The leading principles of the Act, however, are in- 
dependently of the Statute, applied in all the Courts of the 
country, These principles are "based on* doctrines of equity, 
dedücible from the mass of cases decided by the Court of 
Chancery in England., The principal cases have been analysed 


‘by Mr. ‘Desai, and reference is made by bim also to Indian 
‘cases in which the doctrines have been applied. The usefulness 


of the book is enhanced’ by the Appendices and Supplements 
which give, among others, the proceedings of the Legislative 
Council when the Trusts Act was passed and a series of ana- 
logous Acts, "which are carefully, annotated. On the whole, the 
"volüme will be found useful to the profession as a handy guide 


‘to the subject. 


Patni Sale Law of Bengal—by SARAT CHANDRA GHOSE, B.L.,— 
. WezkLY Notes Printixe Works, CALCUTTA, 1907, Rs. 3.— 
'This is a.second edition of a commentary on the Patni Regu- 


.lation which upon its first publication in 1895 was very favour- 


ably. received. The notes are accurate and full ; indeed, eyery 
case of any importance appears t$ have been duly noted. The 
miscellaneous notes collected at the end are also of great value. 
The editor, who is the joint author with his father of a valuable 
work on the Interpretation of Indian Statutes, may well be 
congratulated on the new edition of this modest volume which ? 
shows considerable care and research. 


The Practice in Suits on Mortgages and for Partition and  ' 
in Testamentary and Intestate maiters;-by J. H. 
BAKEWELL, LL. B.—NATESAN & Co, Mapras, Rs, #— 

This volume deals with the question of practice in'suitson œ 

mortgages and for partition and in testamentary and intestate, * 

matters. These topics have no apparenf connection with 

each other, and there is no reason why they should be treated 

in the same yolwme, except this, that the Ciyil Prápedure 
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e, Code is singularly deficient in all these subjects. Apart from this 
s ye haye no fault to find with the book, The subjects are fully : 
examined, and difficulties which have arisen or are [kely to arise 
sin practice are carefully explained. The part whioh deals with 
mortgage suits proves conclusively that the Legislature ought to 
undertake a revision of the "Fransfer of Property Act ; questions 
-of great nicety in connection with the procedure.in mortgage suits 
have frequently arisen. They can be and ought to be speedly 
settled by legislatiort The püblication of this volume will, we 
trust, direct attention to this.subject. , 


‘Field’s Law of Evidence—Sixth edition, by—L. P. Evans Pucu 
and Harry SrokES : S. K. LAHIRI & Co., Catcurra.*This 
new edition of Field's Evidence will be welcomed by the pro- 
fession. It is a work whith at one time was the leading text 
book on the subject and made possible later works on the same 
line. That it still possesses elements of vitality is clear from the 
fact that a sixth edition has been called for. That the work. of 
editing has been well done is guaranteed by the fact of the 
appearance of the names of two well-known members of the Bar , 
on the title page. An examination of the notes. shows that the 
cases on the subject have been collected with care and minutely 
scrutinized. The work will be found valuable by the busy 
Practitioner. We may invite special attention to the valuable 
- introduction and the Appendices on Customs and Resjudicata 
Which are in reality full monographs on the respective topics. 
The praetitioner will also appreciate the presence of an. unanno- 
tated copy of the Act at*the beginning of the volume, so that he 
will eot have to hunt for sections of the Code among a mass of 
commentary. It is needless to say that the mechanical execution 
of the book is of the highest quality. 


1Àu 


‘Wagstaff ' 
v.: 
pals 
1907.] 
23 T. L. R. 
426. 


——— 


Perkins 
V. 
Stead. 
[1907.] 
23 1. L. R. 
433- 


———a 
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|. OASES AND COMMENTS. 


Will—Husband and wife— Wife not married to 
testator—Guift during widowhood. *. 


A testator, having gone through the ceremony of marriage 
with a married woman, made his" will whereby he gave the 
income of his residury estate to “my said wife during her life 
if she shall so long continue my widow for her own use and 
benefit and from or after her decease or setond marriage," upon 
trust for children of the testator. The testator was never 
married to any other, person, and at the time when he went 
through the ceremony of marriage, he knew that his alleged 
wife had then a husband living. Kekewich, J. held upon the 
trye construction of the will, and having regard to the circums- 
tances, that the married woman with whom the testator went 
through the ceremony of ‘marriage was entitled, as his “ widow,” 
to the income of the testator’s residuary. estate, unless and 
until she contracted a marriage subsequent to the testator's 
death. 





Motor-car — Driver—Master and servant—Negligence. 


The defendant purchased and paid for a motor-car in 
London, and the vendor agreed to provide a driver to drive 


the car to a certain place outside London and deliver it there, as . 


the defendant's driver did not know the locality and had no ex- 
perience of the class of car purchased. While the car yas being 
driven by the driver supplied by the vendor from London to the 
place named for delivery, it collided with and damaged a motor- 
bicycle owing to the negligence of the driver. At the fime the 
defendant, his driver, and his son were in the car. In an action 
in the County Court by the owner of the bicycle , against the 
defendant to recover for the damage to the bicycle, tHe Judge 


held that the driver of the car, though he was the general servant - 


of the vendor, was at the time under the cóntrol 'of thé defendant, 
who had the property in and posession of the car, and that there- 
fore the defendant was liable to the plaintiff for the negligence of 


the driver. Ridley and Bray JJ. held that the gecision was right. * 


Fones v. Scullard, [1898] 2 Q. B. 565, followed. 


e 
e ee . . 


(Vou. V. 
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E Cause of action— Conspiracy —Wrongful act—Inpury. 


1 This was an appeal to the House of Lords from the decision 
of the Court of Appeal in Ireland in Sweeney v. Coote (1906) 


1,8. R. 51, a full note of which has already been given in 


3 CL J. 92n. 

The appellant, a Roman» Catholic, was appointed inandal 
instructress in a National School in Ireland, of which a Pres- 
byterian Minister was the manager. The respondent, who was 
a Presbyterian, called, a meeting of parents, and some of them 
determined to withdraw their children from the school The 
appellant, who was paid by a capitation grant, suffered loss in 
consequence. The appellant sued the re$pondent to recover 
damages for conspiracy. The House of Lords held, that there 
was no evidence of conspiracy or of a conspiracy to injure the 
appellant, and that thé action was not maintainable. $ 


ee . 
Cruelty to animale — Shooting a cat.. 


The respondent shot at a cat, which belonged to his next 
door neighbour and which was at the time in the respondent's 
garden, with a rifle, intending to killit. The bullet struck 
the cat in the back, wounding it severely, but not killing it. The 
respondent saw that the cat was not dead, and it crawled away 
on to its. owner’s property out of sight of the respondent. After 
about, half-an-hour the cat was found by its owner alive but in 
great pain, and it was killed. Upon an information charging 
the respondent, with cruelty to the cat, the Justices dismissed 
the summons upon the authority of Powell v. Knight, 38 L. T. 
607, there being no finding, by them that after shooting the cat, 
the respondent with knowledge of what he had done allowed the 
cat to “linger on in pain. Lord Alverstone C.J., Darling and 
Phillfmore" JJ.—held that the Justices were right. 


6 ° ° 
Will—Acceptance of benefit. —Estobpel.— Ignorance 
2 s o Of law. 


* In this case the Supreme Court of the United States affirmed 
the rule that one who accepts the benefit of a provision in his 
favour under a Will is thereby pfecluded from contesting the 
validity of* the instrument, and this is specially true where other 
pessons interested? i in the dispgsition of the testator’s property 
have upon the faith of such acceptance so acted! that their posi- 


Tn 


Sweeney 
U. 
e Coote. , 
[1907.] * 
23 T; L. R. 
448, 


Hooker 
v. 
Gray. 
[1907. 
25 1. L. 
472. 





Utermehle 
v. 
Norment. 


[1907.] 


197 U. S. 40. 


——— 


Tên 


1907. 
April, 9. 
Full Bench 
Reference, 


A. O,. D. No. 384 of 
- 1908. 


Purna Chandra 
batterji 


Diùavandhu. g 
- Mukerji, | 


^ 1907. 
April, 8, 


The Secretary of 
State 


- D 
Chandra Mohun 
Chuckerbutty. 


A. O. D. No. 181 of 
1905. 
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tion cannot be restored. The Court further held that the fact * 
that the person so taking the benefit in his favour under the Wipe 
åid so in ignorance of the legal effect of his action will not pre- 
vent the application of the foregoing rule. In analogy te the 
foregoing principles as to attacks upon the validity of Wills, 
it follows that where a devisee or legatee accepts the benefit of a 
provision in his favour under a Will, he is thereby precluded i in. 
setting up any individual claim, however valid, to other property 
which the testator gives to another person ; he cannot claim both 
under and against the Will. ° 


SHORT NOTES. 
Public Demands Reoorery Act (I of 1895 B. O.), Seo. Limitation A Ad (xv 
of 1877), Sch: II, Arts 12, 120. 


This appeal “arose out of a suit to set aside a sale held in execution of a 
certiflente and for possession. * It was found that the sale had been held without 
service of notice under section 10 of the Public Demands Recovery Act. The 
question was raised whether under these circumstances the suit must be brought 
within one year from the date of sale under Art, 12 or within six years under 
Art, 190, 
: Held, (Maclean C. J. and Fletcher J.) that as there is a conflict of authori- " 
ties on the point, the folowing question be referred "for decision to a Full 
Bench:— 

Whether when it is found that notice had not been served under section 10 
of the’Public Demands Recovery Act, 1895, and a suit is brought for the purpose 
of setting aside'the certificate and the sale and for recovery of possession of the 
property, Art.12 or Art. 120 of the Second Schedule of the-Indian Limitation, 
Act applies to such suit ? . 

10. W. N. 616, I. L. R. 32 Calo. 691,5 C. L. J. 387 referred to, 

Babus Umakali Mukerji, Joy Gopal whose, Manmatha Rath Mukerji 
for Appellant, 

' Babu Baidya Nath Dutt for Respondent. e 
- Raferred ta, Full Renoh, 


NoTr.— Beference may also be made to 5 0. I, J. 688, where the twelvé 
years rule was held E Doc 


e b. 
e 


Yearly TTE P and erection of beildings—Presuniption—Compensation, 
Appeal by the Government, ` ` et es 


The claimants to-the Land Acquisition Proceedings had no other idterests 
than tenancies from year to year. 


The several pieces of land undér acquisition were lands within the Miltary 
Cantonment for European Troops. The entire area of land was acquired in the 
18th century for the purpose of a Cantonment, bute by the end of that 
pean. the necessity for the retention and he use thereof ffr Puropean 
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* 
7 troops had ceased. In 1802, the land was placed in the hands o: the Civil 
Officers of Government and was let out in ijara. i 

The claimants had not any written leases from the Revenuc Authorities nor 
a grant of the Government, The known history of the land from the year > t 
1763 showed that there could not be any permanent grant. è 
> ° Held, (Mitraand Caspersz, JJ.)—The fact that transfers nre recognised by i 
the local revenue authorities is not inconsistent with the fact of the otaim- 
ants having merely yearly tenancies. The lands occupied by claimants were 
homestead lands, and they are now, and were before the passing of the Transfer 
of Property Act, regulated in their incidents by the law applicable to ordinary 
homestead lands, and the interest in sach tenancies is now transferable under 
the Transfer of Property Act. 

The erection -of the buildings does not go to prove that the claimant had“ 
permanent rights. : 

If a tenant builds on the land of the landlord, in the absence of special 
circumstances, he is not estopped from taking possession of the land in tho 
ordinary way as If the tenancy were a tenancy from year to year. In this ease, 
no presumption can be made of permanent tenancies, because the land was 
Cantonment land. ds " 

The compensation in respect of the lands should be determined with 
reference to the value of the interests yrhich were outstanding in the claimants 
after the notices to quit had been served, 

Afr. O'Kinealy (The Adcocate-General) and Babu Ram Churn Mitra for 
Appellant, . 

, Babus Umakali Mukerji, Ram Chithder Mozumdar, Hemendra Nath Sen and 
Barat Chunder Bose tor Respondent. 


Appeal allowed, 
Pilgrimage to Gaya—Legal necessity. 1907. 
Appeal by Defendant No, 1. x d 
^ Quare, (Maclean C. J. and Fletcher J.)—Whother the expenses of an intended Brindabun Chunder 
trip to Gaya for the Shradh of the geceased husband would not, if. proved, UMS 
constitute legal necessity under the Hindu law. Bam Ohunder 


Mr. O'Kinsaly ( Advocate-General) and Babus Mahendra Nath Roy and ' — Birkar. 
Krishna Prosad Sarbadhikari fôr Appellant, &. A. No. 2488 of 

Dre Hash Behary Ghose and Babus Lal Mohun Doss and Jadu Nath 1904. 
Kanjijal for Respondent, 5 i 
$ Appoal dismissed. 





* Limitatiðn Act, Soh, IT, Arts, 118, 142, 144—Ohowkidari Ohakran land. shine 

Appeal by the Defendant. ? Mayl, ., 

Certain putpidars Prough$ a suit to obtain possession of certain Chowkidari Ranajit Singh. 
Ohakrgn lands The lands were resumed by Government and made over to the 
zemindar defendunt on the 12th September 1899. The putnidars contended 
that under the terms of their putni lease, executed in their favour in June 1854, — 
they’ were entitled to posession of those lafds. B. A, No. 798 of 
x Heid, (Bampini and Sharfuddin JJ.)—The suit is governed by the rule of 1006. 


x aues laid down d} Art. 113 and not by that prercribed by either Art, 142 or 


v. 
Radha Ohurn 
Ohandra, 


A,A.0. No, 943 of l 


1907. 
May 8. 


Bhikari Sao 
t. 
iThagon Sao, 


1906, 


1907. 
May, 21, 
Kripa Sindhu 
ukerji, 


v 
Jogendra Chandra 
Mukerji. 


8. A. No, 1499 of . 


1905, 


^ 
-— 
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144 of the Schedule to the Limitation Act. The plaintiffs sued for specific ° 
performance of their contract of 1854 in respect of land for which they had ry». 
claim against the defendant till 1899. i 
Dr. Rash Behary Ghose and Babus Lal Mohun Doss, Satish Chunder Ghose 


and Hemendra Nath Sen for Appellant. 
Babu Ram Chunder Mozumdar, Dr. Priya Nath Sen and Babu Sarat Kuster 


Mitra for Respondent, 
Appeal allowed, case remanded. 


Deoree, instalment—Tender— Puttiftg off — Execution, 


Appeal by the Decree-holder. P 

The appellant obtained a decree against the respondents. The decree 
directed that if a certain*instalment was not paid by a certain date, the deoree- 
holder was to be at liberty to execute the decree for the full amount, The 
judgment-debtor called the decree-holder and tendered (the tender was not 
followed by a deposit in Court) but the decree-holder did not receive it, 
made various excuses and put him off, The decree-holder afterwards applied 
to execute the decree for the fall amount, °° 

Held, (Rampini and Sharufddin JJ.)—The decree-holder is not entitled to 
execute the decree for the full amount. ° 

I. L. R. 16 Bom, 144 distinguished. 

Babu Bepin Behary Ghose for Appellant. ‘ 

Babu Sarat Chunder Dutt for Respondent, d 
i e | Appeal dismissed, 





Bengal Tenancy Act.—8ec. 153—Interest yayablc—Appeal. 


Appeal by the Plaintiffs. 

Held, (Rampini and Sharfuddin JJ.)—W here a Court of first appeal decides 
no question of the amount of rent agnually payable but only the question 
whether the plaintiff is entitled to interest, no second appeal lies. 

I. L. R. 25 Oale. 571 referred to. 


Babu Surendra Nath Ghosal for Appellant, 
Babu Joy Gopal Ghosha for Respondent. , 


$e e 
Appeal dismissed, 
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The Hon’ble Mr. Justice C. M. W. Brett, C. S. I. 


We have great pleasure in presenting our readers with the 
portrait of the Hon'ble Mr. Justice Brétt. 

Cecil Michael Wilford, the third son of Richard Rich 
Wilford Brett of the Second Bombay Light Cavalry, was born 
at Ranelagh, Chelsea ou the 3rd August 1852. 

Cecil Brett was educated at Guildford and at Cheltenham 
College. He passed the Open Competitive Examination gor 
the Indian Civil Service int 872, and the same year, was entered 
as a student in the Middle Temple. He passed his two years 
of probation in London, and read law in the Chambers of 
Mr. Cutler, Barrister, of Lincoln's Inn. He arrived in India 
in November 1874, and passed through all the grades of a 
Junior Civilian. His first station was Dinajpore. He succeeded 
Mr. Nolan as '"Subdivisional Officer of Serajganj immediately 
after the agrarian disturbances of 1876. In 1881, he was sent 
on special duty to the Sonthal Pergunnahs where disturbances 
on account of the Census had broken out. In 1882, he had 
charge of the Sub-division of Sewan in the District of Sarun 
for over a year. In 1883, he went home on long furlough and 
took the -opportunity to complete his terms at the Middle 
Temple. * He passed for and was called to the Bar in the 
Hilary Term of 1884. After having served for a short time as 

e JoinfMagistrate at Alipur and Sealdah and as District and 
Sesfions Judge of Chittagong, he was in March 1886 appointed 
Registrar of the High Court, Appellate Side. He continued 
as stich for four years, when he again took furlough, and on 
return was placed on speeial duty to revise the General Rules 
amis ('irculag Or trs (Civil and Criminal) of the High Court, 
ard',also to arrange and codify the Rules of the Court in its 


» Appellate Jurisdiction. 


. On the completion of his labours, he was appointed Judicial 
Gommissioner of Chota Nagpur, and wast henceforward up to 
July 1899, Distrigt and Sessions Judge of various districts in 
Bengal idcluding two yeas i in Dacca and four years in Bhagalpur. 
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In 1898, he officiated for a short time as Legal RemembranMser {: 


to the Government of Bengal. 

On completion of twenty-five years’ service, he left In 
on furlough in 1899; but in April 1900, he came back 
Judge of the High Court, on the retirement of -Mr. . genda 
.Wilkéns from the Bench. 

Mr. Justice Brett is a nephew of that, great lawyer, Sir 
William Baliol Brett who sücceeded Sir George Jessel as Master 
of the Rolls and continued as such till 1897 and on whom, on 
his retirement, the distinction of a Viscodntcy, unusual for any 
Judge who has not been Lord Chancellor, was conferred, and 
who took the title of Lord Esher. 

Mr. Justice Brett was appointed a Fellow of the Calcutta 
University upon the reconstitution of the Senate in 1904, and 
hag $videnced his interest in the work of the University by 
taking part in the conduct of the Honours in Law Examination 
on several occasions. Upon the retirement of Sir Chunder 
Madhub Ghose, he was appointed by the Government of Bengal 
as President of the Board of Examiners for the Pleadership and 
Muktearship Examinations. 

Mr. Justice Brett was decorated with the Companionship 
of the Star of India (itself an unusual distinction for a Judge) 
on the New Year's day, 1906. 

The time has not yet come when an opinion may be 
fittingly pronounced on his Lordsbip's Judicial career ; but this 
much may be affirmed without any difference of opinion 


= 


that his evident desire to do justite, his mastery over the. 


details of every case which comes before him and the patient 
hearing which he accords to all are highly appreciatéd by the 
profession. d 
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A WITNESSES AND THEIR EXAMINATION. | ': 


If a person, upon whom a summons to give evidence or, 
to produce a document before a Civil Court 
Go uenoes of non- A . ` 
e° attendance. has been served, fails to comply with such 
summons without lawful excuse, the Court may sentence,him to 
fine not exceeding five hunfred rupees. (Sec. 174, Civil Proce- 
dure Code). He is further liable to a Civil action for damages 
under the provisions of Sec. 26 of Act XIX of 1853 which is 
in force in the Bengal Presidency, or of Sec. ro of Act X 
of 1855 which is in force in the Madras and Bombay Presidencies. 
When a witness fails to attend to give evidence before the 
Courts of Justice, Civil or Criminal, he may be punished criminally 
under Secs. 174 and 175 of the Indian Penal Code, with fine or 
imprisonment or with both, ` - 
In civil suits the party applying for a summons has to 
7 pay tato Court "money sufficient to defray 
the travelling and other expenses of the 
person summoned and for “one day’s attendance (Sec. 160, 
Civil Procedure Code) and if the witness is detained more 
than one day the party calling him as a witness has to pay 
for the expenses of his detention (Sec. 162, Civi? Procedure 
Code; see also Rule 807 dnd Sch. VII, Belchambers Rule and 
Orders) : If it shall appear that the amount deposited on account 
of travelling and other expenses of the witness in passing to and 
from the Court is not sufficient, the Court may order a further sum 
to be paid to him on that account, and if not paid, the Judge may 
order such sum to be levied by attachment and sale of the move- 
able progerty of the party obtaining the summons or may discharge 
the witness. If the attendance of the witness is required for 
more than one day, the Judge may order a further sum to be 
* paid ang, in default, fnay discharge the witness from further 
attendance. But no action for expenses of witness will lie (1). 
In criminal cases expenses of witnesses are paid only under 
certain circumstances (2). Insummons cases under the provisions 
f section 244 §riminal Procedure Code, a Magistrate on the 
ap ication*of tle complainant or the accused may before sum- 
mohing any witness Iequire that his reasonable expenses incurred 
k in attending the Court be deposited, Further, under section 257, 


. A 
© ° (1) E Dubois de Saran v. Hurris Biswas, 5 W. B, 8m. C. Ct. Ref. 8. See also 
Sec. T Civil Procedure Code. 
f. Sec. 52%, Criminal Procedure Code and Calcutta Garetto 1895, Pt. T. 
Belcpambers Rufes and Orders, 2nd Ed. p 388. 


Expenses of Witnesses. 
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Crimipal Procedure Code, the Magistrate, in warrant cases, an’ 
under circumstances mentioned therein, may require the accused ° . 
to deposit in Court reasonable expenses of the witnesses whom yf 
desires to call. : -| 

In cases under Ch. XII, Criminal Procedure Code (dispute : 

as to immovable property), a Magistrate at the end of the pro- 
ceedings may direct by which parties to the proceedings such 
costs shall be paid and the costs so directed to be paid may be reco- 
vered as if they werefines. The witnesses called in such proceed- 
ings may recover their costs and charges by a civil suit, if the Crimi- 
nal Court refer them to Civil Courts for realizing the same (1). 
' — Incases under sectiofi 145, Criminal Procedure Code, a witness 
can only maintain an action for his costs and charges against 
the party to the suit who sub-poenaed him, on ‘an express or 
impMed contract upon the subjects. Such cases come under 
Sec. 7o, Indian Contract Act. (Vide Nemai Chunder Ghose x. 
Ajahar Chowdhury 8 C.W.N. 178 at 180). . 

When a person prevents or “uses any means to prevent a 
witness duly summoned for attending Court, or offers him money 
with a view to influence his evidence, he is guilty of contempt of 
of Court. Any public and calumnious attack on persons who 
are expected to be witnesses in a pendifig trial is a contempt of. 
the highest order as tending to pollute the source of justice. 
(Taylor. 13 414). 

When witnesses are in attendance in Court, the party having 
Compellability to bo the right to begin calls his witnesses and 

sworn or ed. examines them—but before a witness is exa- 
mined he must make an affirmation Or an oath that he will tell 
the truth—whole truth and nothing but truth. The word 
“oath” is defined in section 51, Indian Penal Code and also in 
section 3 (36) of the general clauses Act (X of 1897) (2). 2 
Ifa witness improperly declines either to make the proper 
Refusal to make oath Oath or if after having been sworn refuse 

or to testify. to give evidence or to answer .any question 
which, in the opinion of the Court he fs bound by law to answer, 
is guilty of contempt of Court (3). e. o 


cuu EU dedi ae a ME E Ea 
won fo malig ws ca he eb teat mang an sth, make an aliat. a 
Act; X of 1873. ; 5 = ae .e5, Indian Oaths Aet, 
pele ins powers punish any body Gully of contempt Sbrempentige pf the 
provisions of the Indian gPenal Code. |, ey es CAD 
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af ; A mE "e 
) °: ^ On the question whether the omission to administer either 


* omission to administer Oath or solemn affirmation, made deliber- 
t 


b , Oath. ately and under the direction of the Judge, 
wil make such evidence inadmissible or not, the decisions of 


*the different Indian High Courts are conflicting. By the 


rulings of the Calcutta High Court, such evidence is admissible. 
The omissio& to administer oath or solemn affirmation, made 
deliberately and under the direction of the 
. Judge, will not make the evidence inad- 
missible. The word "omission" in section 13 of the Indian 
Oaths Act (X of 1873) includes any omission and is not limited 
to accidental or negligent omission (1). 

The High Court of Bómbay also has held that such omission 
to administer oath or solemn affirmation 
wil not make the evidence inadmissible 
(following 14 B. L. R. 294,and dissenting from 1o All. 207) (2). 

The decision of the Full Bench of the Calcutta High Court 

(14 B. *. R. 294) was dissented from by 
cr Mahmood J. in Queen-Empress v, Maru © 
another (10 All. 207, 221). Mahmood J. says that the words of 
section 6 of the Oaths Act are not merely directory but impera- 
tive. This detision of Mahmood J. has been followed in Queen v: 
Lal Shat, 11 All. 183. 
^ "The Madras High Court supports the decision of Mahmood J. 
and dissents from the Full Bench ruling in 
14 B. L. R. 294 (3). . 

Though it is the undgubted practice in the Courts of 
Staterñent of uw ' Englanti to accept the statement of counsel 
not made on [o ite made from their place at the Bar, it is 

doubtful, whether, if this course be objected 

to by the opposite side, the party putting forward such state- 

nfent can insist upon its being made without the sanctity of an 
oath (4). : . 

‘© We Have already mentioned that except in certain specific 

cases, a witness, when he is sworn or affirmed, 


Caloutta. 


Bombay. 


Madras. 


Compellability 


Sawyer quesgion when is bound to answer questions put to him and 
e sworn 


°. now we shall deal with those cases, t.e., 
undef what circumstances a witness will not be allowed to answer 
the questions put to him or he may refuse to do so, or in other 


a)‘ a ee 14 B. L. R. 204, F. B. Jackson J, dissenting, 
ty) ra 16 Bom. 259. - 
(3) Sn v. Virvazerumal, 16 Mad. 165; 112, per Collins, C. J. 

e (4) 2 unda Y. Pilar a7 ¢ Calo,-428, 489 


Sin 


Canadian 
Pacific 
n Co. 


E TETA 
1905 | 
36 Canada. 
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641. 
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words, the law will exclude certain kinds of evidence. On e 


grounds of public policy the law in some casęs will not allow the 
ewitness to answer questions of particular nature, even if he is willi 


n 
to do so, and in.other cases the law will not compel him to tnr du 
if he is unwilling to do so or without the consent of some other * 
person.* The matters which cannot be made the subject of 
evidence in a Court of Justice (I) on the groundof public policy 
strictly sotcalled are, matters relating to— 

(a) Affairs of state and official gommunication (1). 

(6) Information given for the detection ofc crime (2). , 
(c) Judicial disclosure (3). 

(d) Matters of which, decency forbids the disclosure (4). 


(1) Sections 123, 194 Ev, Aot. (3) Section 121 Ev. Act. 
'(2) Section 126 Ev, Act. (4). Section 161 Ev. Act. 
e B.A.&S.R 
. (To be continued.) 


$ € 
OASES AND COMMENTS. 
Railroads—Trespassing animals, 

This was an action for damages for injury to a number of 
horses, the property of the plaintiffs, killed or injured by a train 
run by the defendants. It was found that the animals had tres- 
passed on the line, but that the engine driver had not kept a 
continuous look ahead, and that if he had done so, the train 
could have been stopped within a distánce of 100 yards. The 
Court of first instance held that the injuries were due to the 
negligence of the driver, and gave a decree in favour of the 
plaintiffs. This was affirmed on apptal by a majority of three 
Judges against two. Upon appeal to the Supreme Ceurt at 
Canada, the decision was reversed and the suit dismissed by a 
Bench of five Judges. The Court ruled that a Railroad Compay 
owes no duty to the owner of animals wrongfully on itsetruckg 
to be on the lookout for them and if they are injured before 
their presence was discovered, an action for damages will not ‘lig. 
This is good sense as the Railroad Company may assume that 
owners of animals will observe the law and will now trespass Z 
the Company's linės. A distinction however has" been" taken Th 
the case of Columbia v. Berney, 90 Missourie 96, where it, "d 
held that a duty is imposed upon the operators of railroad trains 
to be on the look out while approaching public arossings without , 
reference to the fact that people are required to keep their 


‘ 
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«` Receiving stolen froperty— Recent possession. Trainer 
e v 
_ The prisoner was found by the police in possession of certain, ` ing, 
“sheep. On being questioned, she gave an untrue account of the [i | 


+° way in which they came to "her possession. She was charged 4 Com. L. R. 
with stealing and in the alternative with receiving shgep, the * 126, 
stolen property of some*person or persons unknown, She was 
convicted of réceiving stolen property. Except her own state- 
ment, there was no evidence as to the ownership of the sheep, 
or as to their hawing been stolen. The High Court of Australia 
has held that there was no evidence to support the conviction. — 
It was ruled that on an indictment for larceny or receiving stolen 

- | properly, no presumption adverse to the accused may be drawn 
from the fact that the goods alleged to have been stolen or 
feloniously received were found in his possession, unléss it is 
proved first that the ownership was in some person other than 
the accused and secontHy, that tht goods were taken by some 
person. This is consistent with the rule laid down by Sir 
Mathew Hale (2 Hale 290), namely, never to convict a man for 
stealing the goods of a person unknown merely because he will ees 
give no account how he came by them, unless an actual felony 
be proved of such goods. This is good sense, for if the property 
of some one has been taken by some one else, a person found in 
possession immediately afterwards may be found guilty of either 
stealing or receiving, but in the absence of proof of stealing by 
some one else, where is the foundation of the inference? See 
also East's Pleas of the Crown, Vol II. p. 651. 





Principal and Surety— Continuing guarantee— Commercial 
t . "NM Bank 
» à. a Defauit— Limitation. J: 
.By the terms of a continuing guarantee by a customer's over- Colonial 
: dfaft with'a Bank, the guarantors undertook to pay all advances Corporation. 
y and debts .to ja specified amount, in.case the customer should "oe 
ke default in payment thereof. On two occasions the bank f SOR i 
‘made demands upon the customer, once for payment of an over- Ste 
* draft and another time for payment of interest. The customer - ; 
ý gefaulted. The question arose'as to whether limitation ran in 
* favour ‘of the guarantor for the whole amount .of the guarantee. 
The High Cotrt of Australia has held that cause of action . 


grose. agains} the guarantors. only to the eftent of the amount 
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for Which default had been made, so that limitation ran against’ , 

the Bahk as regards that portion of the indebtedness only indud- , 

„ing the claim for interest thereon. Griffith C. J. examined the 
° question of the right of a surety to notice of default by the. 
principal debtor, and adopted the rule laid down by Lord 3 
Abinges in Vyse v. Wakefield (6. M. & W. 442) namely, that 
where a party stipulates to do a thing i in a certain specific event 
which may become known to him or with which he may make 
himself acquainted, he is not entitled to any notice, unless he 
stipulates for it. Seé also L. R. 6 Exch. 25. s 


Contract for contingent fees. 





In this case the question arose as to the validity of a contract 

Beene between a claimant of land and a firm of attorneys to the effect 
thatethe latter would prosecute all necessary suits to recover 

Aas mis the lands specified therein, and if unsuceessful, shall be entitled 
[1905.] to no compensation, and if successful, to one-half of the land 
112 Am. St. recovered. The Supreme Court of Missourie upheld the contract 
Rep. 500, on the ground that although at one time it was thought that 
PEN it was unlawful to contract for a contingent fee, yet the American 
Courts had long since discarded the rule. No doubt the attorney 

might be called upon to prove that the agreement was a fair 

one; but if it was fair, it ought to be enforced ; otherwise a 

man with a meritorious cause of action but with no means to pay 

for legal services might be deprived of all remedy. See: 110 

U. S. 42, 93 U. S. 548, where it was ruled by the Supreme Court 

of the United States, that there wasenothing illegal, immoral or 

against public policy in such a contract between an attorney and 

a client. A different view, however, was taken by this Court 

in 4 C. L. J. 260, 262, so far as Advocates and Vakils 


are concerned. . 
e. . e. 


CONSTITUTION OF HIGH COURT BENCHES.’ , 
[From 1st June 190T.] i ` 

Rampini C. J. (acting) and Sharfuddin J. Ey 
. dency Group and Privy Council Dept. S 

bo Brett and Mookerjee JJ.—Patna Group. 
= Stephen and Coxe JJ.—Rajshahi Group. 
Mitra and Caspersz JJ.—Criminal Bench. i Sa. XR 
Woodroffe and Holmwood JJ.—Burdwan, Group. . 
Haringtón, Chitty and Fletcher JU.—Original Sido. ; 


je ‘SHORT NOTES. ^ |." 
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* 

_, Stay of execution —Oivil Procedure Code, See. 546. 

Tn this case the question arose whether an appellate Court has jurisdiction 
p Stay execution of à money-decres.- 


Brett and Sharfuddin JJ. referred the following questions toa Full bench 
for decision :— . 


(1) When an appeal has been filed against a decree for money, has the 
appellate Court jurisdiction to entertain an application made under the third 
paragraph of section 546 of the Code of Civil Procedure and to pass an order 
staying, pending the disposal of the appeal, the sale of immoveable property 
of the judgment-debtor in execution of that decree? 

(3) Has the oase of Kunja Lal Marwari Y Bakit Ram Marwari, 
8 C.W.N. 381 been correctly decided ? 


Babu Jogendra Ohunder Ghose for Petitioner. 
Babu Qhandra Sekhar Prosad Singh for Opposite party. 2 
Referred to Full Bench. 


te . 


Teaco to appeal, dismlssed — Costs, how exeouted —Cioil Procedure Code, not 
exhaustive—Clvil Procedure Code, Secs, 583, 612. 


Appeal by the Decree-holder. 


Án order was made by the High Court dismissing an application for leave 
to appeal to His Majesty, in Council with costs, The question arose as to how 
the order ag to costs was to be enfqroed. 

Held, (Maclean C. J, and Holmwood J,+There is no section in the Code 
of Oivil Procedure which applies directly to the case. But the Code is not 
exhaustive, and when the Court had jurisdiction to make the order as to costs, 
there is an inherent power in the Court in which exeoution is to be carried 
to have that order given effect to. . Section 583, Civil Procedure Code, does not 
apply to the case,* By Analogy to esection 583, the proper Court to execute 


' the order isethe lower Court, No rule under section 612, Oivil Procedure 


Code, has been made by the* High Court on account of ‘this being the usual 
practige. 


meu Nit Wadhub Bose awd Shib Chunder Palit tor Appellant. 
Babus dip Chwnder Roy and Biraj Mohan Mojumdar for Respondent. 
Appeal allowed, 


i gyal, Tewancy Aot, Seq, 9.—15 years, counted from what date. 
. . 
* Appeal by the Defendant. 
The defendant was fhe holder of a permanent tenure of which the 


Plaintiff had a 10 annas sharé. The rent payable for her (plaintiff's) share 


wgs'declared by & comptent Court in 1806 to be enhanceable, In 1882 the 
Predecessor of the present plaintiff instituted a suit for enhancement of rent, 
Tite then Sgbordind Judge by hisejudgment, dated 28th February 1887, 
direqz d*th vt thes raat shonla bo enhii3.2d, such rent Wing payable from the 
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1907. 
May, 28, 





t. 
Fakir Chunder 
Chowdhury, 
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State for In 
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e 
year 1288 B. 8. The defendant appealed to the High Court which affirmed ; °- 


the “decree on the Ist February 1889. The case was carried up to the Judicis] "s 


Committee of the Privy Council by the defendant, but his appeal was 
dismissed on the 16th December 1892. The present suit which was a suit for 
enhancement was instituted on the 14th December 1901. f *e 

Hold, (Mitra and Oaspersz JJ.;—The date of the decree of the Subordinate 
Judge, must be taken as the date from which 15 years should be counted as 
contemplated in section 9 of the Rent Law. The date of the decree of the 
Judicial Committee was not contemplated under section 9 as the date from 
which the period of 15 years should be counted. - 


Babus Joges Chunder Roy and Gobind Ohunder Dey Roy for Appellant. 
Babus Promotho Nath Sen and Debendra Nath Bagchi for Respondent, 
. Appeal dismissed.) 


eLandlord and tenant, relationship, how established. 


* Appeal by the Plaintiffs. 

Held, (Rampini and Sharffddin JJ.)—The?relation of landlord and tenant, 
is not established merely by evidence as to the collection of rent, It may be 
established by operation of law: for inst&nce, by the law of inheritance and! 
the law of transfer of property. : 

Babs Debendra Nath Ghose for Appellants. f 

Babus Joges Ohunder Roy and Joy Gopal Ghosha tor Respondent. : 


Appeal allowed : case remanded,' 


Collector and Special Judge, duty of —Hrroneous boundary— Tresyasser. 
Appeal by the Claimant. 


Held, (Mitra and Caspersz JJ.)—Both the Collector and the Special Judge 
under Act I of 1894 have limited jurisdiction. They are bound by the official , 
declaration in the Local Gazette. The Collector cannot acquire or give 
"possession of any land beyond the boundarieg given in the declaration, It, 
he does so, he commits am act of trespass. He has to find out the precise’ 
quantity of land notifled for acquisition within specified boundaries? value! 


the same under the provisions of the Act, and give possession accordingly. | : 


The Special Judge has to make similar enquiries. If the Local Government. 
committed a mistake by giving an erroneous boundary, the Judge or Sollector i 
cannot cure the mistake. 1f the land acquired be for Government purposes 
and if the Government takes possession of land beyond the limits prescribed 
by the declaration or in excese of the area for whic Wompgnsation id, 
it trespasses on private land, and is liable under the law of the duntry. e50; 
is a Company if the acquisition be for its purposes. , š 
Mr. A, Caspers: and Babu Monmotho Natk Mukerji for Appellant.. 


a 


« 


Babs Ram Churn Mitra for Respondent. e i E 


Appeal alloted, 
%e ‘ e /— 


